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ABOUED  AND  DETERMINBD  ;   •    • 


THE   COUKT   OF   COMMON   PLEAS, 


38Elitl;atlraa0   (Ktrm, 


N.  TIGTORIA.    IBei. 


CSty  of  LONDON. 

WILLIAM  ENDELL  LUCKETT,  Appellant;  FREDERICK  ROB- 
ERT GILDER,  Respondent.    Nov.  11. 

WILLIAM  ENDELL  LUCKETT,  Appellant;  WILLIAM  VOL- 

LER,  Respondent. 

WILLIAM  ENDELL  LUCKETT,  Appellant;  JAMES  QOLLOP, 

Respondent. 

TIm  aoIlM  (andcr  ■.  OS  of  th«  S  4  7  Viet  o.  18)  of  tbe  appeUant'i  InCentiofi  to  prosaevte  the 
appedl  mmt,  if  pouihU^  be  lerred  ten  cUar  dejra  before  tbe^rrt  of  the  dftji  appointed  for  heer- 
Ing  eppeais,^-the  proriso  in  a.  64  enabling  the  Conrt  to  postpone  the  hearing  onlj  applying 
where  bj  reaion  of  the  lateneta  of  the  period  at  which  the  deeifion  of  the  rerising  barrister 
took  plane  there  haa  not  been  reasonable  time  between  that  and  the  daj  of  hearing  for  giving 
thenotiee. 

Thssi  were  appeals  from  decisions  of  the  revisinff  barrister  for  the 
city  of  London.  The  cases  were  dated  and  signea  by  the  revising 
barrister  on  the  11th  of  October.  The  oases  so  signed  were  duly 
lodged  with  the  masters  within  the  first  four  days  of  Michaelmas 
*Term,  pursuant  to  the  requirement  of  the  62d  section  of  the  6  pi^o 
k  7  Yict  c.  18,  together  with  the  notice  to  t?iem  of  the  intention  ^ 
of  the  appellant  to  prosecute  the  appeals:  and  the  appellant  on  the 
6th  of  November  also  gave  a  similar  notice  to  each  of  the  respond- 
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ents ;  but,  inasmuch  as  "  the  day  appoijDted  for  the  hearing"  of  appeals 
in  this  term  was  the  11th  of  Noyembei*<)i  the  last-mentioned  notice  was 
not  a  compliance  with  the  64th  SQcAibm  T)f  the  statute,  which  requires 
a  ten  days' notice.  ./''.* 

Fatoceit,  for  the  appellantt-T^telying  upon  the  following  proviso  in  s. 
64,  "  Provided  always,  tha(^^jt  shall  appear  to  the  said  Court  that 
there  has  not  been  reason^ble'time  to  give  or  send  such  notice  in  any 
case,  it  shall  be  lawftfcl  for  the  Court  to  postpone  the  hearing  of  the 
appeal  in  such  ca^€(,'-as.to  the  said  Court  shall  seem  meet," — moved 
that  the  hearing'/3£*^^se  appeals  might  be  postponed  until  the  19th, 
which  was  %  ftrfter  day  appointed  by  the  Court  for  the  hearing  of 
registratioia  Appeals. — The  62d  section  enacts,  "  that  every  appellant 
who  shalH^H^nd  to  prosecute  his  appeal  shall,  mihin  the  Jirat  four  days 
in  the  Mtehaelmas  Term  next  after  the  decision  to  which  such  appeal 
shall  relate,  transmit  to  the  masters  of  the  Court  of  Common  Pleaa 
the  statement  in  writing  so  signed  by  the  said  revising  barrister  as 
aforesaid,  and  shall  also  therewith  give  or  send  a  notice  signed  by 
him,  stating  therein  his  intention  to  prosecute  the  said  appeal;  and 
the  said  appellant  shall  also  give  or  send  a  notice,  signed  by  hira,  to 
the  respondent  in  the  said  appeal,  stating  his  said  intention  duly  to 
prosecute  such  appeal  in  the  said  court."  The  directions  contained  in 
this  section  have  all  been  duly  complied  with:  but  the  difficulty 
arises  from  the  64th  section,  which  enacts  "  that  no  appeal  or  matter 
^jQ-,  of  appeal  whatsoever  shall  in  any  case, — ^*except  where  the  con- 

-1  duct  and  direction  of  the  appeal,  or  of  the  answer  thereto,  shall 
have  been  given  by  order  of  the  Court  of  Common  Pleas,  or  of  any 
Judge  thereof,  to  any  person, — be  entertained  or  heard  by  the  said 
Court,  unless  notice  shall  have  been  given  by  the  appellant  to  the 
masters  of  the  said  Court  at  the  time  and  in  the  manner  hereinbefore 
mentioned ;  and  no  appeal  shall  he  heard  hy  the  said  (hurt  in  any  case 
where  the  said  respondent  shall  not  appear,  unless  the  said  appellant^  shall 
prove  that  due  notice  of  his  intention  to  prosecute  such  appeal  teas  given 
or  sent  to  the  said  respondent  ten  days  at  least  before  the  day  appointed  for 
the  hearing  of  such  appeal"  [Erle,  C.  J. — This  matter  has  been  con- 
sidered upon  several  occasions ;  but  the  non-compliance  with  the  64th 
section  has  always  been  held  fatal :  see  Norton,  app.,  The  Town  Clerk 
of  Salisbury,  resp.,  4  C.  B.  82  (E.  C.  L.  R.  vol.  56),  1  Lutw.  Reg.  Cas. 
538;  Adey,  app..  Hill,  resp.,  4  C.  B.  38,  1  Lutw,  Reg.  Cas.  542  n. ; 
Pring,  app.,  Estcourt,  resp.,  4  C.  B.  78,  1  Lutw.  Reg.  Cas.  543 ;  Clarke, 
app.,  Beaton,  resp.,  5  C.  B.  76  (E.  C.  L.  R.  vol.  57) ;  Aldworth,  app., 
Dore,  resp.,  5  C.  B.  87,  2  Lutw.  Reg.  Cas.  67.]  In  Pring,  app.,  Est- 
court, resp.,  no  notice  had  been  served  upon  the  respondent  at  all. 
But,  in  Palmer,  app.,  Allen,  resp.,  5  C.  B.  5,  2  Lutw.  Reg.  Cas.  42,  the 
court,  acting  under  the  proviso  in  s.  64,  postponed  the  hearing. 
[Kkati^g,  J. — There  the  decision  of  the  revising  barrister  took  place 
on  the  30th  of  October,  and  the  day  appointed  for  the  hearing  of  the 
appeals  was  the  11th  of  November.  The  requirement  of  the  64th 
section,  therefore,  could  not  be  complied  with,  and  consequently  the 
Court  thought  the  case  fell  within  the  proviso.]  By  the  very  terms 
of  the  62d  section  both  notices  are  to  be  given  within  the  first  four 
days  of  the  term.     [Bylss,  J — That  is  not  the  true  grammatical 
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reading  of  the  section ;  nor  is  it  agreeable  to  *the  exposition  it  ^^^ 
has  received  in  all  the  cases.  Keating,  J. — In  Adey,  app.,  Hill,  ^ 
resp.,  the  case  was  lodged  with  the  masters,  and  the  notices  served  on 
the  2d  of  November;  and,  the  11th  being  the  day  appointed  for  the 
hearing,  the  Court  held  the  notice  insufficient,  and  refused  to  postpone 
the  case.] 

Erlb,  C.  J. — I  feel  bound  to  refuse  this  application.  The  subject 
underwent  elaborate  discussion  in  the  case  of  Adej,  app.,  Hill,  resp. 
Wilde,  C.  J.,  there  says :  *•  The  decision  of  the  revising  barrister  is  to 
be  conclusive,  subject  to  an  appeal  to  this  court  under  certain  condi- 
tions. One  of  these  conditions  imposed  upon  the  appellant  is,  that  he 
shall  give  or  send  a  notice,  signea  by  him,  to  the  respondent,  stating 
his  intention  to  prosecute  the  appeal ;  and,  to  make  this  the  more  im- 
perative and  emphatic,  a  subsequent  clause  enacts  that  'no  appeal 
shall  be  heard  by  the  Court  (of  Common  Pleas),  in  any  case  where  the 
respondent  shall  not  appear,  unless  the  said  appellant  shall  prove  that 
due  notice  of  his  intention  to  prosecute  such  appeal  was  given  or  sent 
to  the  said  respondent  ten  days  <U  least  before  the  day  appointed  for 
the  hearing  of  such  appeal.'  When  the  legislature  is  thus  for  the 
first  time  giving  to  a  court  of  law  jurisdiction,  over  rights  that  have 
always  been  the  subject  of  such  watchful  jealousv,  it  is  in  a  peculiar 
manner  incumbent  on  the  Court  to  confine  itself  strictly  within  the 
limits  prescribed  for  it.  A  deliberate  deviation  from  an  enactment  so 
express  and  positive  in  its  terms  would  induce  a  mischief  much  greater 
than  any  inconvenience  that  can  arise  from  the  blunder  of  the  appel- 
lant in  this  case."  And  that  has  been  followed  by  many  cases  since. 
We  cannot,  therefore,  accede  to  this  application.  When  the  cases  are 
called  on  in  their  turn,  the  Court  will  dispose  of  them. 

•The  rest  of  the  Court  concurring,  r^^^ 

FauHxU  took  nothing.       ^ 

The  cases  being  called  on  for  argument  on  the  15th  of  November, 
and  no  one  appearing  for  the  respondents, 

Fatocett  asked  the  Court  to  reconsider  its  decision  of  the  11th,  and 
urged  the  hardship  of  the  case  upon  the  appellant,  who  could  not 
foresee  that  the  Court  would  appoint  so  early  a  day  for  the  hearing  as 
must  necessarily  in  some  cases  preclude  the  possibility  of  the  &th 
section  being  complied  with,  inasmuch  as  the  32d  section  of  the  statute 
enables  the  revising  barrister  to  hold  his  sittings  down  to  the  Slst  of 
October. 

Erle,  C.  J. — I  do  not  feel  at  liberty  to  entertain  this  application. 
We  are  here  exercising  a  special  and  limited  jurisdiction.  The  point 
now  pressed  upon  our  attention  has  received  the  deliberate  decision 
of  this  Court  more  than  once.  The  ten  days'  notice  to  the  respondent 
must  be  given  ten  clear  days  before  the  first  of  the  days  appointed  for 
hearing  these  appeals.  All  the  arguments  which  have  been  urged 
before  us  were  strenuouslv  pressed  and  duly  considered  upon  the 
occasions  which  I  have  alluaed  to.  The  Court  more  than  once  has 
declined  to  yield  to  the  suggestion  of  hardship  where  the  day  of  hear- 
ing was  appointed  within  the  first  ten  days  of  the  term,  provided 
theie  has  been  reasonable  time  since  the  decision  took  place  for  giving 
the  notice.    If  this  had  been  res  integra,  I  should  probably  have 
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thought  that  the  affidayit  disolosed  a  reasonable  excuse  for  the  delay 
in  these  cases.  I  have  looked  carefully  into  the  matter :  and,  seeing 
^Q-n  *that  the  decisions  of  the  revising  barrister  took  plaoe  so  long  ago 

-'  as  the  11th  of  October,  I  do  not  see  how  we  can,  oo&sisteatly  with 
the  numerous  decisions,  allow  this  notice  to  avail  We  will  take  care 
that  the  cause  of  complaint  does  not  arise  again. 

Williams,  J. — ^I  am  entirely  of  the  same  opinioiL  I  do  not  see 
how  the  cases  which  have  been  referred  to  could,  consistently  with 
the  prorisions  of  the  statute,  have  been  differently  decided. 

Btlsb,  J.— *I  agree  with  my  Brother  Williams  that  we  have  no 
power  to  aooede  to  this  application.  We  are  sitting  here  in  the  exer- 
cise of  a  new  and  peculiar  jurisdiction ;  and  I  think  we  should  be 
highly  censurable  it  we  trespassed  in  any  degree  beyond  the  limits 
which  have  been  marked  out  for  us. 

Kbatiks,  J. — I  agree  with  the  rest  of  the  Court  in  thinking  that 
the  words  of  the  statute,  as  well  as  the  decisions  which  have  been 
referred  to,  leave  us  without  any  discretion  on  the  subject. 

Appeals  dn>pped.(a) 

(a)  In  Qrorw,  app.,  Bontemi,  revp.,  4  C.  B.  70  (B.  C.  L.  R.  Tol.  M),  1  Lvtw.  Reg.  Om.  544, 
H  Wfts  bald  tiiat  •&  appliefttioii  by  tbo  rMpoB<kot  for  l«iT6  to  delirer  p«per*booki  after  th* 
pffopar  Umm,  did  not  dif  ptnn  with  ib«  BodM  nqniMd  to  b»  Mrrad  ^poa  him  bj  lb*  6  A  7  Viol. 
«.  18,  M.  ei,  Si. 


♦7]  ♦Borough  of  NEW  WINDSOR. 

EGBERT  BRIDGEWATER,  Appellant ;  BENJAMIN  CHAND- 

LER  DURANT,  Respondent.    Nov.  11. 

n«  dalmuity  M  ono  of  tbe  Uj  elefti  of  Windior,  oeoapted  a  booM  of  more  tban  102.  m  jear 
Talao.  It  appoftrod  that  be  waa  appoiDted  a  la^  olerk  by  tbo  dean  and  eanont  of  Windier,  in 
frbom  itai  tbo  ftaobold;  tbat  a  oortain  annber  of  booMs  an  ooenpied  hj  tbe  laj  elerki,  bat 
tbaty  as  tbeie  were  mora  lay  elerke  tban  boaeee,  tbe  jonioKp  on  tbetr  appointment  raeeiTod  SOIL 
additional  ealaij  natil  one  beeame  vaeant ;  tbat  tben  tbe  lalaiy  was  radooed  bj  tbe  30/.,  and 
tbe  elerk  bad  tbe  vaeant  bonse ;  tbat  bis  residence  therein  was  not  neeessaty  for  tbe  performano* 
of  bis  dotles ;  bat  tbat  be  ooald  not  let  tbe  birase  without  tbe  oonsent  of  the  dean  and  eanona. 
Tben  was  tto  oridenee  of  anj  statutes  re^latinf  Ibe  appointnent  of  tbe  laj  derks,  though  U 
was  aappoeed  that  eosne  existed ;  bat  tbe  olaimant  stated  tbat  be  beliered  be  bold  bis  ofBee  for 
lifOy  or  so  long  as  be  did  bis  daiies : — Held,  that  the  claimant  was  not  entitled  to  be  ragisterad 
as  a  Totar  for  tba  boroagb,  either  as  owner  or  as  tenant^  under  tbe  3  W.  4,  e.  45,  s.  37. 

At  a  Court  held  for  the  revision  of  the  list  of  voters  for  the  bo- 
rough of  New  Windsor,  Robert  Bridgewater  claimed  to  have  his 
name  inserted  in  the  list. 

The  claimant  has  occupied  a  house  in  the  lower  ward  within  the 
borough  about  fourteen  years.  He  occupies  as  a  lay  clerk,  to  which 
oiBoe  he  was  appointed  by  the  dean  and  canons  of  Windsor  seventeen 
years  ago.  The  freehold  of  the  house  is  in  the  dean  and  canons.  Its 
value  is  above  102.  a  year.  It  is  extra  parochial.  A  certain  number 
of  houses  are  occupied  by  lay  clerks.  There  are  more  lay  clerks  than 
houses ;  and  the  juniors  receive  201.  a  year  more  salary  till  a  house 
becomes  vacant.  The  salary  is  then  reduced  by  the  201.  The  laj 
clerk  may  then  take  the  house,  but  is  not  obliged  to  reside.    He  can 
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Esrfi^rm  all  his  dutiea  without  residing  in  the  house ;  bat  he  eannot 
t  it  without  the  permiaaion  of  the  deaa  and  canons^ 

The  claimant  on  his  appointment  took  the  oath  of  allegiance  and 
some  other  oath.  He  believes  that  he  holds  his  office  for  life,  or  so 
long  as  he  does  his  duties.  He  has  never  seen  the  statutes  of  the  dean 
and  canons.  He  has  no  doubt  there  are  such  statutes;  but  he  has  no 
right  d  access  to  them^  and  he  has  made  no  attempt  to  see  them  or 
procure  any  evidence  from  them.  He  knows  no  book  relating  to  his 
office  but  the  check  *book,  in  which  his  name  is  enteredi  and  r^^o 
which  he  sees  once  a  month*  ^ 

The  revising  barrister  held  that  these  facts  did  not  show  a  sufficient 
occupation  either  as  owner  or  tenanti  and  refused  to  insert  the  claim- 
ant's name  on  the  list  of  voters. 

If  the  Court  should  be  of  opinion  that  his  decision  was  erroDeous> 
the  daimsat^s  name  was  to  be  inserted  in  the  list,  thua^-- 


Bfidgawatar,  &otert. 


naee  of  abode. 


My  IiOW«r  CloUten» 


If  fttvr*  of  qoaU- 


Hoofl^ 


Steeet,  ftc^  whore  eitvatei  Ao. 


M^  Lower  Cloisieit. 


Six  other  persons  claimed  to  be  placed  on  the  list  for  similar  quali- 
fications ;  and  their  cases  were  consolidated  with  the  principal  case. 

Macnamara^  for  the  appellant. — The  claimant  was  entitled  to  be 
registered  as  the  occupier  of  a  house  as  tenant  within  the  27th  section 
of  the  Reform  Act,  2  W.  4,  c.  45.  He  does  not  occupy  as  servant, 
and  therefore  the  case  is  distinguishable  from  those  in  which  it  has 
been  held  that  one  who  is  required  to  occupy  premises  with  a  view  to 
the  more  efficient  performance  of  his  duties  as  surgeon  to  a  hospital, 
or  as  hall-keeper^  aoes  not  become  a  ''tenant'^  within  the  meaning  of 
the  statute, — ^bobson,  app.,  Jones,  resp.,  8  Scott  N.  R.  80,  5  M.  &  G. 
112  (E.  C.  L.  R.  voL  44),  1  Lutw.  Reg.  Gas.  105 ;  Clark,  app..  Bury 
St  Edmunds  (Overseers),  resp.,  1  C.  B.  N.  S.  28  (E.  C.  L.  R.  vol 
87),  1  EL  &  G.  90.  The  case  falls  within  the  principle  laid  down  in 
Hughes,  i^>put  Chatham  (Overseers),  resp.,  7  Scott  N.  R.  581«  5  M.  & 
G.  M,  1  Lutw.  Reg.  Cas.  51.  There,  an  officer  in  the  service  of  Gov* 
ernment  had  as  such  a  house  in  the  dock-yard  at  Chatham  for  his 
^residence :  he  paid  no  rent  in  money  for  it,  but  had  it  as  part  r^ 
remuneration  for  his  services :  and  no  part  of  it  was  used  for  '- 

Eublic  purposes:  if  he  had  not  been  allowed  the  house,  he  would 
ave  had  an  allowance  for  a  housCi  in  addition  to  his  salary :  and  this 
was  held  to  be  an  occupation  as  "tenant''  within  s.  27.  In  giving 
judgment,  Tindal,  C.  J.,  there  says :  *'  There  is  no  inconsistency  in 
the  relation  of  master  and  servant  with  that  of  landlord  and  tenant : 
a  master  maypav.his  servant  by  conferring  on  him  an  interest  in 
real  property,  either  in  fee,  for  years,  at  wiU,  or  for  any  other  estate 
or  interest;  and,  if  he  do  so,  the  servant  then  becomes  entitled  to  the 
Icffal  incidents  of  the  estate,  as  much  as  if  it  were  purchased  for  any 
other  consideration.  But  it  may  be  that  a  servant  may  occupy  a 
tenement  of*  his  mdster,  not  by  way  of  payment  for  his  services,  out 
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for  the  purpose  of  performing  them :  it  may  be  that  he  is  not  permitted 
to  occupy  as  a  reward,  in  the  performance  of  his  master's  contract  to 
pay  him ;  but  required  to  occupy,  in  the  performance  of  his  contract  to 
serve  his  master.  Referring  to  that  decision,  Tindal,  C.  J.,  in  deliv- 
ering the  judgment  of  the  Court  in  Dobson,  app.,  Jones,  resp.,  thus 
expresses  himself:  "In  delivering  our  opinion  upon  a  former  case, 
we  laid  down  at  some  length  the  principle  upon  which  we  thought 
the  class  of  cases  to  which  the  present  appeal  belongs  ought  to  be 
decided;  and  we  drew  the  distinction  between  those  cases  where 
officers  or  servants  in  the  employ  of  the  Government  are  permitted  to 
occupy  a  house  belonging  to  the  Government  as  part  remuneration 
for  the  services  to  be  performed,  and  those  in  which  the  places  of  resi- 
dence are  selected  by  the  Government,  and  the  officers  or  servants  are 
required  to  occupy  them  with  a  view  to  the  more  efficient  performance 
of  the  duties  or  services  imposed  upon  them.  And  upon  that  occasion 
*101  ^^  declared  our  ^opinion  that  those  officers  or  servants  who  fell 
-'  within  the  first  description  might  properly  be  considered  to  oc- 
cupy as  tenants,  although  the  residence  was  allotted  to  them  as  such 
officers  or  servants,  and  although  they  mi^ht,  if  such  residence  had 
not  been  allotted  to  them,  have  nad  an  additional  allowance  for  lodg- 
ing-money ;  whilst,  at  the  same  time,  we  stated  that  the  relation  of 
landlord  and  tenant  could  not  be  created  by  the  appropriation  of  a 
particular  house  to  an  officer  or  servant  as  his  residence,  where  such 
appropriation  was  made,  not  with  a  view  to  the  remuneration  of  the 
occupier,  but  to  the  interest  of  the  employer  and  the  more  effectual 
performance  of  the  service  required  from  such  officer  or  servant ;  upon 
the  same  principle  as  the  coachman  who  is  placed  in  rooms  of  his 
master  over  the  stable,  or  the  gardener  who  is  put  into  a  house  in  the 
garden,  or  the  porter  who  occupies  the  lodge  at  a  park-gate,  cannot 
be  considered  to  occupy  as  tenants,  but  as  servants  merely,  whose 
possession  or  occupation  is  strictly  and  properly  that  of  their  master." 
[Erlk,  C.  J. — Wnere  the  occupation  by  the  servant  is  permissive 
only,  and  by  way  of  part  remuneration  for  his  services,  he  is  substan- 
tially paying  rent  for  the  premises.]  That  is  precisely  the  case  here. 
The  case  finds  that  the  juniors  receive  202.  a  year  more  salary  till  a 
house  becomes  vacant.  The  restriction  against  letting  cannot  make 
any  difterence :  that  is  common  to  manv  tenancies.  [Williams,  J. — 
W  hat  sort  of  a  tenant  do  you  say  the  claimant  is  7]  It  is  unnecessary 
to  define  the  nature  of  the  tenancy :  it  is  enough  to  say  that  he  is  a 
tenant  of  some  sort.  [Keating,  J. — A  tenancy  at  will  would  be 
sufficient.]  Neither  is  this  like  the  cases  where  an  occupation  of  a 
house  or  rooms  as  the  recipient  of  charity  has  been  held  to  be  insuffi- 
cient to  confer  the  franchise :  see  Heath,  app.,  Haynes,  resp.,  3  C.  B. 
N.  S.  889  (E.  C.  L.  R.  vol.  91);  Heartley  v.  Banks,  5  C.  B.  N. 

*in   *^'  *^  ^^'  ^'  ^'  ®'  ^^^'  **^    ^^  ^^®  former  the  occupation  was 
^   held  to  be  an  occupation  by  the  corporation  in  the  persons  of 
its  several  members :  and  in  the  latter  the  legal  estate  was  in  the  dean 
and  canons  of  Windsor. 

OrijfffUs,  for  the  respondent. — Upon  the  evidence  which  the  claimant 
thought  fit  to  lay  before  him,  the  revising  barrister  was  well  warranted 
in  coming  to  the  conclusion  that  his  claim  was  not  well  founded.  It 
was  entirely  a  question  of  fact.    In  Heath,  app.,  Haynes^  resp^,  the 
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inmates  were  rated  in  respect  of  tbeir  several  occupations,  and  jet 
they  were  held  not  to  occupy  as  tenants.  Here,  as  there,  there  is  an 
entire  absence  of  anything  in  the  circumstances  under  which  the 
occupation  arises  which  creates  either  expressly  or  by  implication  the 
legal  relation  of  landlord  and  tenant.  [Bylbs,  J. — It  is  expressly 
found  that  the  lay  clerk  is  not  bound  to  reside  in  the  house  provided 
for  him.  Erle,  C.  J. — ^I  gather  from  the  statements  in  the  case  that 
the  dean  and  chapter  pay  the  lay  clerk  a  salary  and  put  him  into  a 
house,  the  salary  being  diminished  by  20Z.  a  year  as  soon  as  a  house 
ia  provided  for  him ;  that  residence  in  the  house  is  not  necessary  for 
the  performance  of  the  duties  of  the  office ;  and  that  the  lay  clerk 
may,  with  the  permission  of  the  dean  and  chapter,  let  the  house.] 
All  these  statements  must  be  taken  with  the  fact  that  the  statutes 
were  not  produced.  [Byles,  J. — There  is  nothing  upon  the  face  of 
the  case  that  is  inconsistent  with  this  person  being  strictly  a  tenant  at 
will.]  If  the  proper  evidence  had  been  brought  before  the  revising 
barrister,  as  in  Heartley,  app.,  Banks,  resp.,  the  same  result  must 
have  been  come  to.  [Williams,  J.,  referrea  to  Gleaves  v.  Parfitt,  7 
C.  B.  N.  S.  888  (E.  C.  L.  R.  vol.  97),  where  a  vicar  choral  of  the 
cathedral  church  of  Wells  was  held  to  have  such  an  interest  in  his 
house  of  residence  as  to  render  his  ^personal  representative  liable  r«^ ^ 
to  an  action  at  the  suit  of  his  successor  in  the  vicarage  for  dilapi-  '- 
dations.]  The  case  states  that  the  freehold  is  in  the  dean  and  canons ; 
and  there  was  no  sufficient  evidence  before  the  revising  barrister  as  to 
tbe  real  position  of  the  claimant,  to  justify  him  in  coming  to  the  con- 
clusion that  he  occupied  the  house  in  question  in  the  character  either 
of  owner  or  tenant. 

ifacnamara^  in  reply. — It  is  surmised,  but  it  is  not  found,  that  there 
aie  any  statutes  which  could  throw  any  light  upon  the  nature  and 
extent  of  the  claimant's  interest.  But  enough  appears  to  warrant  and 
to  require  the  conclusion  that  he  occupied  as  a  tenant  of  some  kind. 
There  was  no  evidence  in  Hughes,  app.,  Chatham  (Overseers),  resp., 
to  show  how  the  tenancy  was  commenced.  Its  existence  was  assumed 
in  the  absence  of  evidence  to  the  contrary.  Our.  adv.  vuU. 

Ebls,  G.  J^  on  a  subsequent  day,  delivered  tbe  judgment  of  the 
court  :(o)— 

In  this  case  the  revising  barrister  states  the  &cts  which  were  proved 
relating  to  the  occupation  of  a  house  by  the  claimant,  and  suggests 
other  &cts  which  were  not  proved,  and  decides  that  he  is  not  satisfied 
that  the  claimant,  a  lay  clerk,  occupied  his  house  either  as  owner  or 
as  tenant  within  the  statute. 

Occupation  alone  of  a  house  is  not  sufficient  to  qualify.  Thus, 
occupation  as  a  member  of  a  corporation  aggregate  (Heath,  app., 
Haines,  resp,,  8  C-  B.  N.  S.  889  (E.  C.  L.  R,  vol.  91)),  or  as  a  receiver 
of  charitable  bounty  (Heartley,  app..  Banks,  resp.,  6  C.  B.  N.  S.  40 
(E.  C.  L.  R.  vol.  94)),  or  for  purposes  ^connected  with  services  r»^o 
to  be  performed  (Dohson,  app.,  Jones,  resp.,  8  Scott  N.  R.  80,  5  *■ 
M.  k  G.  112  (E.  C.  L.  R.  vol.  44),  1  Lutw.  Reg.  Cas.  105;  Clark,  app.. 
The  Overseers  of  Bury  St.  Edmunds,  resp.,  1  C.  B.  N.  S.  82  (E.  C.  L. 
B.  vol.  87),  1  K.  &  G.  90),  or  under  an  appointment  from  governors 
of  a  charity  at  their  discretion  (Davis,  app.,  Waddington,  resp.,  8 

(«)  Tht  vfamMit  look  plaeo  Ufors  Srl«,  C.  J.,  Wiiluuai,  J.,  BjIm,  J.,  and  KMttng,  J. 
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Soott  N.  B.  807,  7  M.  &  G.  87  (E.  C.  L.  B.  vol.  49),  1  LiUw.  Beg.  Caa 
159),  have  been  held  not  to  qualify. 

Thequestion  is  one  of  fact ;  and  it  was  for  the  reyising  barrister  to 
draw  his  conclusion  from  the  premises  before  him. 

Upon  the  statement  of  the  case,  we  do  not  find  any  proof  that  the 
appointment  of  a  lay  clerk,  together  with  an  assignment  df  a  house  for 
his  occupation,  necessarily  created  any  legal  or  equitable  freehold 
interest  m  the  house  and  yested  it  in  him ;  and  we  therefore  see  no 
reason  why  the  decision  of  the  revising  barrister  should  be  wrong. 

Decision  affirmed.(a) 

(a)  8«6  Hall,  app.,  Lewin,  retp.,  potl,  p.  114.    8«e  alio,  aa  to  ehaiitabla  foondatioiii,  Fraaaa^ 
app.y  Oaiuferdy  mp.,  poat,  p.  68. 


♦14]  ♦County  of  WILTS,— Southern  Division. 

JOHN  THOMAS  COLLIER,  Appellant;   FBEDERICK  KIKG, 

Respondent.    Nov.  11. 

Tho  minister  of  a  eongngatloii  of  ^  Partienlar  Baptiata"  ootnpled  eopybold  praBlna  (of 
•nAoiont  Taloe),  whieh  were  Teeted  in  tniftee%  upon  tnut,  among  other  thinga,  **  to  permit  and 
•affer  the  said  dwelliog-hoase  and  premises  to  1>e  held,  used,  and  oceapied  by  the  minister  of 
the  said  congregation  for  the  time  being  as  and  for  his  plaee  of  abode  and  residence."  The 
deed  oont^ned  no  direetioa  as  to  the  mode  of  appointment  of  the  minister,  or  any  power  for 
his  remoral.  It  appeared  that  the  minister  had,  in  the  jear  1847.  npon  the  written  inritatioii 
of  the  deacons,  undertaken  the  ministry  for  a  probationary  period  of  three  months ;  at  the 
expiration  of  which  period  he,  in  accordance  with  a  second  (Terlwl)  invitation  in  general  terms, 
remained  as  minister  of  the  congregation,  and  had  erer  since  so  eontinoed,  and  oceapied  tho 
premises  aa  soeh.  The  eridence  relied  on  to  proTC  an  appointment  /or  lift,  consisted  of  hia 
own  statement  that  Jke  so  tontidttHi  it^  and  the  statement  of  one  of  the  deacons  (who  had  been 
a  member  of  the  congregation  for  thirty-Are  yeara),  that  the  appointmeat  waa  made  in  th« 
nsnal  way,  and  was,  in  his  opioion,  for  life. 

The  reTising  barrister  haring  decided,  that,  assuming  all  the  facts  stated  to  be  true,  ^ey  did 
net  amount  to  an  appointment  for  life : — Hdd,  that  the  qnestion  was  strictly  speaking  one  of 
(hot,  and  that,  although  the  rsriaiiig  barrister  wngkt  hare  inlbnrsd  that  the  appointment  waa  for 
life,  it  was  not  a  arossfory  inferenee,  and  therefore  hia  deeisien  must  be  afirmed. 

At  a  court  held  for  the  revision  of  the  lists  of  voters  for  the  southern 
division  of  the  county  of  Wilts,  Frederick  King  objected  to  the  name 
of  John  Thomas  Collier  being  retained  in  the  list  of  voters  for  the 
parish  of  Downton. 

John  Thomas  Collier  is  minister  of  a^dissentins^  congregation  called 
Particular  Baptists,  at  Downton,  and  stood  on  the  register  for  South 
Wilts  as  owner  and  occupier  of  a  '*  copyhold  house  and  garden,  South 
Lane,  Downton." 

By  deed  dated  the  25th  of  September,  1818,  the  property  in  respect 
of  which  he  claimed  to  be  registered  appears  to  be  vested  in  trustees 
upon  certain  trusts,  and,  amongst  others,  "that  the  trustees  and  the 
survivors  and  survivor  of  them,  and  the  heirs  of  such  survivor,  or 
such  new  and  other  trustees  as  aforesaid,  do  and  shall  from  time  to 
time  and  at  all  times  for  ever  hereafter  permit  and  suffer  the  said 
dwelling-house  and  premises  thereto  belonging  to  be  held,  used,  and 
occupied  by  the  minister  of  the  said  congregation  for  the  time  being 
ad  and  for  his  place  of  abode  and  residence." 

There  b  no  direction  in  the  deed  as  to  the  mode  by  which  the 
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misister  sliould  be  appointed;  nor  anj  *power  given  for  his   r^..^ 
removal.    It  appeared  that,  in  the  year  1847,  the  said  John  '- 
Thomas  Collier  received  a  letter  from  three  deaeons  of  the  congrega- 
tion, of  which  the  following  is  a  copy : — 

"  From  the  Particular  Baptist  church  at  Downton,  to  Mr.  John 
Thomas  Collier,  at  the  Baptist  Colle^,  Bristol. 

*'  From  the  two  visits  you  have  paid  us  in  the  capacity  of  a  supply, 
from  the  intercourse  we  have  had  with  you,  and  from  the  enjoyment 
and  profit  we  have  experienced  under  your  ministry,  we  have  acquired 
a  conviction  of  your  iidaptatioii  and  qualifications  to  take  the  oversight 
of  08  io  the  Lord.  In  accordance  with  which,  we  herewith  cordially 
and  unanimously  invite  you  to  become  our  pastor.  But,  in  doing  so, 
we  leave  it  entirely  to  your  own  judgment  whether  you  will,  without 
any  further  knowledge  of  us,  at  once  accede  to  the  invitation,  or 
whether  you  would  prefer  to  come  amongst  us  for  three  months 
longer  on  probation  before  you  decide,  in  order  that  you  and  we  may 
enjoy  the  satisfaction  of  a  more  marked  intimation  of  the  Divine 
will. 

**  Aware  of  the  solemnity  of  the  step  we  are  taking,  and  of  the 
sacredness  of  the  relation  subsisting  between  a  pastor  and  a  people, 
we  would  earnestly  pray,  that,  should  that  relation  subsist  between 
yourself  and  us,  it  may  be  richly  realized  beneath  the  most  expressive 
tokens  of  the  Divine  benediction. 

^  Most  devoutly  commending  you  to  the  wisdom  and  blessing  of  the 
great  Head  of  the  church, 

"JoHK  Andrews,    | 

''Wm.  Eastman,      V  Deacons.*' 

''Jambs  Mitchell,  ) 

In  accordance  with  the  request  contained  in  the  above  letter,  the 
ssiid  John  Thomas  Collier  undertook  *the  duties  of  minister  to  r««  ^ 
the  said  congregation  for  a  probationary  period  of  three  months.  '■ 
At  the  expiration  of  that  time»  he  received  verbally  a  second  call  in 
general  terms  to  become  the  minister  of  the  congregation ;  which  he 
accordingly  did,  and  still  remains  so ;  and  in  such  capacity  he  has  ever 
since  occupied  the  premises,  in  respect  of  which  he  now  stands  on  the 
register,  and  which  are  of  sufficient  value  to  qualify  him  to  vote,  if 
otherwise  entitled. 

The  proof  of  his  appointment  for  life  consisted  of  his  own  state- 
ment that  he  so  consiaered  it,  and  the  evidence  of  one  of  the  deacons, 
who  had  been  a  member  of  the  Congregation  for  thirty-five  years,  that 
the  appointment  was  made  in  the  usual  mode,  and  in  his  opinion  was 
for  life. 

It  was  objected  that  the  said  John  Thomas  Collier,  under  the  cir- 
cumstances above  mentioned,  was  not  legally  appointed  for  life,  and 
did  not  take  such  an  interest  by  virtue  of  the  said  office  as  would 
qualify  him  to  be  retained  on  the  register. 

On  the  other  side  it  was  insisted,  that,  from  the  above  facts,  it  was 
shown  that  such  appointment  constituted  a  freehold  interest  sufficient 
to  establish  the  said  John  Thomas  CoUier^s  right  to  be  so  retained. 

The  revising  barrister  was  of  opinion  that  the  right  of  the  said 
John  Thomas  Collier  to  be  retained  on  the  register  was  not  e^9tab1isherl, 
and  accordingly  expunged  his  name.  If  th<#  Court  should  be  of  opinion 
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that  the  revising  barrister  was  wrong  in  this  decision,  the  name  oi 
John  Thomas  Collier  was  to  be  restored  to  the  register. 

Webby,  for  the  appellant. — The  decision  of  the  revising  barrister 
upon  the  facts  before  him  was  clearly  erroneoua  All  we  learn  of  the 
deed  which  regulates  the  property  in  respect  of  which  the  claimant 
*171  ^^^^  ^  *^  registered,  is,  that  the  trustees  in  whom  it  is  vested 

-'  are  from  time  to  time  and  at  all  times  thereafter  to  permit  and 
suffer  the  said  dwelling-house  and  premises  thereto  .belonging  to  be 
held,  used,  and  occupied  by  the  minister  of  the  said  congregation  for 
the  time  being  as  and  for  his  place  of  abode  and  residence.  Nothing 
is  said  as  to  the  mode  of  appointment  of  the  minister,  nor  as  to  his 
ren)oval.  The  evidence  that  the  appointment  was  for  life,  was,  the 
claimant's  statement,  corroborated  by  one  of  the  deacons,  that  "  they 
so  considered  it."  In  Burton,  app.,  Brooks,  resp.,  11  C.  B.  41  (E.  C. 
L.  B.  vol.  78),  2  Lutw.  Beg.  Cas.  197,  which  was  in  every  respect  like 
the  present  case,  the  minister  of  a  dissenting  congregation,  whose 
appointment,  according  to  his  own  statement,  was  "general,  and  for 
life,''  occupied,  by  permission  of  the  trustees,  in  whom  the  legal  estate 
was  vested,  without  paying  any  rent,  a  cottage  and  premises  worth 
more  than  ^0$.  per  annum.  The  revising  barrister,  considering  that 
it  was  established  in  point  of  fact  that  the  minister  held  the  office  and 
occupied  the  house  and  premises  under  the  trusts  of  the  deed,  and 
therefore  had  such  a  freehold  interest  therein  as  entitled  him  to  vote, 
retained  his  name  on  the  list  of  voters :  and  the  Court  held  that  he 
had  come  to  a  right  conclusion;  Jervis,  C.  J.,  saying,  "Upon  the 
finding  of  the  barrister,  we  must  assume  that  the  appointment  of  the 
minister  was /or  life,  under  the  trusts  of  the  deed.  He  has,  therefore, 
an  equitable  freehold  for  life,  and  is  entitled  to  vote."  In  Bogers  on 
Be^idtration,  7th  edit.  125,  it  is  said :  '*  At  the  Yorkshire  election,  at 
which  Mr.  Justice  Bayley  and  Serjt.  Hey  wood  attended  as  assessors, 
«ome  of  the  protestant  dissenting  ministers,  who  said  they  believtd 
themselves  to  be  elected  for  life,  and  could  not  be  removed,  were 
Admitted;  others  declared  that  they  understood  they  might  be  removed 
*il81   ^^  plcaaiirei  and  were   •rejected.'Va)    Mr.  Bogers  upon  this 

^  observes :  "  There  can  be  no  general  rule  applicable  to  all  cases 
of  dissenting  ministers;  each  case  must  be  judged  of  according  to  its 
own  circumstances,  the  terms  of  the  appointment,  or  the  customs  of 
the  particular  body  by  whom  the  appointment  is  made.  In  some  dis- 
senting congregations,  the  first  call  to  a  minister  is  for  a  limited  and 
probationary  term ;  when  such  term*  expires,  if  the  minister  be  ai>- 

C roved,  he  receives  a  second  call  or  invitation  in  general  terms,  to 
ecome  the  minister  of  the  congregation :  in  such  cases  there  can  be 
little  doubt  but  that,  by  analogy  to  other  appointments  in  general 
terms,  such  an  appointment  is  in  law  an  appointment  for  life :  in  others, 
the  minister  holds  at  the  will  of  the  trustees  or  congregation.  Some- 
times, indeed,  the  trustees  of  chapels,  having  the  sole  interest  in 
themselves,  subject  to  the  condition  of  allowing  the  use  to  some  con- 
gregation mentioned  in  the  deed  or  will,  permit  a  particular  minister 
to  use  the  chapel :  in  such  cases  there  would  be  nothing  to  warrant 
the  presumption  of  an  appointment  for  life:  Doe  d.  Jones  tr.  Jones,  10 
B.  k  C.  718  (E.  C.  L.  B.  vol.  21),  6  M.  &  B.  616 ;  Doe  d.  NichoU  v. 

(a)  Sm  H«jwood  on  Cottntj  BImUom.  p.  IM. 
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McKaeg,  10  B.  &  G.  721,  5  M.  &  R.  620.  When  the  facts  in  these 
cases  of  dissenting  ministers  are  once  ascertained,  there  will  be  no 
difficultj  in  applying  the  rules  of  law  to  them;  but  to  act  upon  the 
belief  of  the  party  interested,  however  respectable,  seems  a  very  unusual 
test,  and  most  unsatisfactory  mode  of  proceeding.'*  [Ebatikg,  J. — 
Mr.  Elliott  says  (Elliott  on  Registration,  2d  edit.  81):  "In  these  cases 
it  is  dii&cult  to  understand  in  whom  is  vested  the  power  to  appoint 
absolutely  for  life ;  the  trustees  hold  the  chapel  only  for  the  use  of 
the  congregation  for  the  time  being,  and  have  nothing  to  do  with  the 
^appointment  of  the  minister ;  the  congregation  themselves  are  r^^^g 
a  fluctuating  body,  and  as  such  cannot  bind  their  successors.  ^ 
And  it  would  rather  seem,  as  argued  by  counsel  in  the  Bedfordshire 
Case,  2  Luders  435,  that,  whatever  the  usa^e  of  the  different  congre- 
gations may  be,  in  point  of  law  the  office  depends  upon  the  pleasure 
of  the  persons  composing  them.  They  are  all  voluntary  associations, 
and  may  be  dissolved  when  the  congregations  please :  if  they  cease 
to  meet,  the  ministry  ceases  with  them,  for,  where  there  is  no  congre- 
gation, there  can  be  no  pastor.'']  This  case,  it  is  submitted,  must  be 
governed  by  that  of  Burton,  app.,  Brooks,  resp. 

Coleridge,  Q.  C,  for  the  respondent. — The  revising  barrister  was 
right  in  the  conclusion  he  came  to.  It  is  unnecessary  to  distinguish 
this  case  from  Burton,  app.,  Brooks,  resp.  That  case,  indeed,  when 
looked  at  carefully,  will  be  found  to  be  an  authority  in  favour  of  the 
respondent.  Jervis,  C.  J.,  there  assumes  the  &ct  that  the  appoint- 
ment was  for  life ;  and,  upon  that  assumption,  he  holds  that  the  min- 
ister had  a  freehold  interest.  But  what  is  true  of  one  congregation 
is  not  so  of  another :  in  each  case  it  is  a  question  of  fact,  depending 
upon  the  evidence,  whether  the  party  holds  for  life  or  not.  If  for 
life,  it  is  a  freehold  interest ;  otherwise  not.  It  is,  of  course,  difficult 
to  define  exactly  the  nature  of  the  tenure,  without  knowing  some- 
thing more  of  the  mode  of  appointing.  In  the  absence  of  any  specific 
and  distinct  evidence,  or  usage,  the  majority  of  the  members  of  the 
congregation  would  probably  determine  from  time  to  time  who  was 
to  be  the  minister.  [Byles,  J. — The  congregation  may  decline  to 
continue  their  subscriptions:  but,  suppose  the  minister  chooses  to 
continue  to  preach  without  emolument  rj  It  must  be,  as  Mr.  Rogers 
says,  a  question  of  fact  in  each  case.  [Williams,  J. — The  case  of 
Burton,  *app..  Brooks,  resp.,  gets  over  the  difficulty  of  imagining  r^^oA 
an  appointment  for  life,  in  the  case  of  a  thing  which  is  not  pro-  '- 
perly  an  office.]  If  land  is  attached  to  the  office,  the  Statute  of  Frauds 
would  require  the  appointment  to  be  in  writing.  [Williams,  J. — In 
Bex  V.  Barker,  8  Burr.  1265,  where  a  mandamus  was  issued  to  trustees 
to  admit  a  dissenting  teacher,  Lord  Mansfield  calls  it  a  ^'  function."] 

Webby,  in  reply. — It  is  plain  that  the  revising  barrister  here  was 
dealing  with  a  question  of  law,  and  not  of  fact.  The  case  of  Rex  t;. 
Barker  was  considered  in  The  King  v.  Jotham,  8  T.  R.  675.  Burton, 
app.,  Brooks,  resp.,  must  govern  this  case :  it  would  be  highly  inex- 
pedient to  allow  two  revising  barristers  to  come  to  precisely  opposite 
conclusions  upon  the  same  state  of  facts. 

The  Court  directed  the  case  to  be  sent  back  to  the  revising  barrister 
to  certify  whether  he  meant  to  say  that  he  was  not  satisfied  that  in 
point  of  fact  an  appointment  for  life  was  proved,  or  whether,  assuming 


20  COLLIER,  App.,  KING,  Rwp.    M.  T.  1861. 


all  the  facts  stated  to  be  true,  he  was  of  opinion  that  thej  could  not  in 
point  of  law  amount  to  an  appointment  for  life. 

The  revising  barrister  thereupon  appended  to  the  case  the  following 
certificate : — 

"  In  compliance  with  the  direction  of  the  bonotirable  Gooit,  I  beg 
respectfully  to  state  that  I  was  satisfied  with  the  proof  of  such  facts  aa 
are  set  out  in  the  above  case ;  but  was  of  opinion,  that,  assuming  all 
the  facts  stated  to  be  true,  thej  did  not  in  law  amount  to  an  appoint- 
ment for  life.  J.  A.,  Berising  Barrister." 

Our.  adv.  vuH. 
^^^       *Eblc,  C.  J.,  on  a  subsequent  day,  delivered  the  judgment  of 
^^J  the  Court  :(a)— 

In  this  case  the  appellant  claimed  to  be  qualified  by  an  equitable 
freehold  in  a  house  which  was  vested  in  trustees  in  trust  for  the  min* 
ister  for  the  time  being  of  a  dissenting  congregation  called  Farticular 
Baptists,  at  Downton,  in  the  county  of  Wilts. 

The  case  sets  forth  a  letter  signra  by  three  deacons,  requesting  the 
appellant  to  become  the  minister  after  three  months'  probation,  a  call 
in  general  terms  to  become  the  minister,  and  a  continuance  in  that 
capacity  from  1847.  The  further  evidence  in  support  of  the  duration 
of  his  appointment  was,  the  statement  of  himself  and  one  of  the  dea- 
cons, who  had  known  the  usage  for  thirty-five  years,  that  they  con- 
sidered it  to  be  for  life. 

The  revising  barrister  decided,  that,  fVom  these  fkHs,  he  did  not 
draw  the  conclusion  that  the  appointment  was  for  life:  and  we  are  to 
say  whether  that  decision  is  wrong  in  point  of  law. 

The  facts  found  do  not  necessarily  prove  that  the  general  appoint* 
ment  operated  as  an  appointment  for  life.  The  barrister  had  oy  law 
the  duty  of  statins  what  inference  he  drew  from  the  premises  before 
him :  and,  althou^  he  might  have  inferred  that  the  appointment  waa 
for  life,  it  is  not  a  necessary  inference. 

In  Burton,  app.,  Brooks,  resp.,  11  C.  B.  41,  the  revising  barrister 
did  infer  that  the  appointment  was  for  life ;  and  the  Court  affirmed  his 
decision :  and  Maule,  J.,  approved  of  it.  Still  it  must  be  noted  that 
there  was  additional  evidence  in  that  case ;  for,  the  deed  creating  the 
trust  expressed  it  to  be  for  the  life  of  the  minister  therein  named ;  so 
^ooi  ^^^^  ^^^  ^existing  appointment  at  the  time  of  the  deed  was 
^  clearly  for  life ;  and  it  might  well  be  presumed  that  subsequent 
appointments  would  also  be  for  life,  if  no  change  was  indicated. 

In  The  Attorney -General  v.  Pearson,  8  Men  v.  420,  Lord  Eldon 
directed  an  inquiry  to  be  made  by  the  master,  to  ascertain  whether  a 
general  appointment  of  a  dissenting  minister  had  there  operated  as  an 
appointment  for  life.  This  direction  is  more  fully  stated  at  the  con* 
elusion  of  this  judgment.  In  Porter  v.  Clarke,  2  Simons  620,  the 
appointment  was  general ;  and  the  Vice-Chancellor  refused  to  infer 
that  it  was  for  life ;  but  he  relied  much  on  the  fact  that  there  was  no 
house  and  no  endowment  for  the  minister,  and  nothing  beyond  volun* 
tary  contributions. 

Although  the  question  ref^red  to  us  is  strictly  speaking  a  question 
of  fact,  it  is  probably  sent  to  us  in  order  that  some  principle  may  be 

.    (a)  The  judgea  preMnt  at  tb«  M-gument  were^  Erie,  C.  J.,  Williami,  J.,  Bylea,  J.,  and  Eeai- 
isg,  J. 
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«ugge8ted  for  fut«re  guidanceu  We  therefore  add  tbat  the  auestioo 
is  the  same  as  that  which  would  arise  in  equity  if  the  trustees  brought 
qeetmeiit  a,^aiQst  the  minister  without  any  legal  eau^e  for  removal, 
and  the  minister  applied  for  an  injunction  to  stay  the  action.  Lord 
EldoQ,  for  his  guiaance  upon  that  point,  in  The  Attorney-General  v, 
PearsoQ,  above  cited,  directed  the  master  to  inquire  as  to  the  usage  in 
respect  of  the  duration  of  the  office,  and  particularly  whether  any 
agreement  or  understanding  was  entered  into  between  the  minister 
and  the  persons  for  the  time  being  members  of  the  congregation 
attending  the  meeting-house  and  subscribing  to  its  support,  touching 
ibe  minisdy  of  the  minister. 

According  to  the  result  of  such  an  inquiry  upon  the  duration  of  the 
appoiatment  would  be  tha  decision  of  the  revising  barrister  for  or 
against  iha  qualificatioDu  Decision  affirmed. 


•County  of  KENT,— Western  Division,  t*2« 

CHARLES  EDWABD  LEWIS,  Appellant;  THOMAS  NICHOLS 

SOBEBTS,  BaspoBdent    N<m.  IL 

Kb  order  to  proT«  €kt  tnasmitiioii  by  th*  pott  of  m  notieo  of  objoetion  "  rigned  bj  tb% 
•bjoctor,**  ander  tbe  SAT  Vlot.  e.  18,  •.  100,  It  it  fttftdtnft  to  prodvM  bofere  ib«  leHting 
Uio  ttaapod  dttptfeme  itlmwd  Iby  «Im  potlBMlor  to  Iho  ptnm  pvodaol»g  ft^  m 


At  a  Court  duly  held  on  the  14th  of  October,  1861,  for  the  rerision 
of  the  lists  of  voters  for  the  parishes  in  the  polling  district  of  Black- 
heath,  in  the  western  division  of  the  county  of  Kent,  John  Innous  (oa 
tlie  register  of  voters  for  the  parish  of  Bromley,  in  the  said  division), 
objected  to  the  name  of  Thomas  Lovitt  Howard  being  retained  on  the 
list  of  voters  for  the  parish  of  Plumstead. 

A  paper  writing  in  the  following  form, 

*  To  Mr.  TImmmw  LawlU  aoward, 
of  Sre  Cotte^  Powia  Street,  Woolwich. 

"  Take  notice  that  I  object  to  jour  name  heine  retained  in^the  Plumstsad  lilt  of 
voters  for  the  ireetem  division  of  the  eeunly  of  Kent. 

«« Dated  «hii  ^Mi  di^  of  Aii«uk»  IML 

**  On  the  register  of  voters  for  the 
palish  of  Bromley." 

purporting  to  be  «  duplicate  of  the  notice  of  objection,  stamped  at  a 
proper  post>of&ee  on  the  24th  of  Angust  last,  was  produced  before  the 
revising  barrister ;  sad  it  was  proved,  that,  in  due  course  of  post,  the 
originu  notice  would  have  reached  the  voter  on  or  before  the  25th  of 
Anguflt  last  The  sigaaiMire  to  the  said  paper  writing  or  daplicate 
was  proved  to  be  in  tbe  handwriting  of  the  said  John  Innous :  and 
the  iaeaiity  of  the  person  signias;  tbe  said  duplicate  notice  with  the 
person  of  that  oaxne  on  the  Bromley  list  of  voters  was  proved ;  but  no 
proof  was  gireft  befiore  the  revising  barrister  that  the  original  notice 
of  objection,  of  which  *such  paper  writing  purported  to  be  a  r^M 
dopUcale,  bad  been  signed  by  the  si^id  Jo^  Innous,  other  than  ^ 
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the  production  of  such  stamped  duplieate  so  signed  bj  him  as  afore- 
said. 

The  notice  of  objection  to  the  overseers  in  the  same  case  was  duly 
proved. 

It  was  contended  on  behalf  of  the  said  Thomas  Lovitt  Howard  that 
the  production  of  such  stamped  duplicate  notice  of  objection  was  no 
evidence  that  the  original  notice  of  objection  retained  by  the  post- 
master to  be  sent  to  the  said  Thomas  Lovitt  Howard,  was  sign^  by 
the  party  objecting,  as  required  by  the  6  &  7  Vict.  c.  18,  s.  7.  The 
original  notice  was  not  produced. 

The  said  Thomas  Lovitt  Howard  did  not  prove  his  qualification : 
and  the  revising  barrister  held  that  the  notice  of  objection  to  him  was 
valid,  and  expunged  his  name  from  the  list.  The  name  of  James 
Jacobs  was  expunged  from  the  same  list  of  voters  under  the  same  cir- 
cumstances. 

If  the  Court  should  be  of  opinion  that  such  notice  of  objection  was 
invalid,  the  names  of  the  said  Thomas  Lovitt  Howard  and  James 
Jacobs  were  respectively  to  be  restored  to  the  list  of  voters  for  the 
said  parish  of  Plumstead,  and  the  register  of  voters  was  to  be  amended 
accordingly.  If  the  court  should  be  of  opinion  that  such  notioe  of 
objection  was  valid,  the  said  register  was  to  stand  without  amend- 
ment. 

Macnamara^  for  the  appellant. — The  question  is  whether,  in  order 
to  prove  the  transmission  of  a  notice  of  objection  by  the  post  "signed 
by  the  objector,"  under  the  100th  section  of  the  6  &  7  Vict.  c.  18,  it 
is  suiBcient  to  produce  before  the  revising  barrister  the  stamped  dupli- 
cate returned  by  the  postmaster  to  the  person  posting  it,  without  also 
^-.^  showing  that  the  *original  notice  so  transmitted  was  actually 
^  signed  by  the  objector.  1%  is  submitted  that  it  is  not.  The  7tQ 
section  provides  that  the  notice  of  objection  shall  be  "  signed  by  the 

?arty  objecting :"  and  in  Toms,  app.,  Cuming,  resp.,  8  Scott  N.  B.  910^ 
M.  &  G.  88  (E.  C.  L.  B.  vol.  49),  1  Lutw.  Beg.  Cas.  200,  it  was  held 
that  this  notice,  as  well  as  the  duplicate,  where  the  notice  is  sent 
by  post,  must  be  personally  signed  by  the  objector  himself.  In  that 
case,  Tindal,  C.  J.,  referring  to  the  language  of  s.  17  (which  is  similar 
to  that  of  s.  7),  and  to  the  form  given  in  the  schedule,  says:  ''The 
natural  meaning  of  these  words  is,  that  there  shall  be  a  penonul  signa- 
ture. And  there  is  great  reason  and  good  sense  in  such  an  enactment. 
If  the  objector  were  unknown,  and  was  at  liberty  to  get  some  one  else 
to  sign  the  notice,  there  might  be  great  difficulty  in  obtaining  costs 
from  him.  Some  shuffling  person  might  be  put  forward  in  his  stead ; 
and  great  inconvenience  and  vexation  might  be  the  result."  By  s.  40« 
the  objector  is  bound  to  prove  that  he  gave  the  notice  required  by  the 
act.  And  by  s.  100  it  is  declared  to  be  sufficient  if  the  notice  is  sent 
by  post  (post-free),  directed  to  the  person  objected  to,  at  his  place  of 
abode  as  described  in  the  list ;  and  the  section  goes  on  to  provide, 
that,  ''  whenever  any  person  shall  be  desirous  of  sending  any  such 
notice  of  objection  by  the  post,  he  shall  deliver  the  same  duly  directed, 
open  and  m  duplicate,  to  the  postmaster  of  any  po:«t>office  where 
money  orders  are  received  or  paid,''  &c. ;  and  ''  the  postmaster  shall 
compare  the  said  notice  and  the  duplicate,  and,  on  being  satisfied  that 
they  are  alike  in  their  address  and  in  their  contents,  shall  forward  one 
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of  them  to  its  address  by  the  post,  and  shall  return  the  other  to  the 
party  bringing  the  same,  duly  stamped  with  the  stamp  of  the  said 
)X)st-office;  aud  the  production  by  the  party  who  posted  such  notice 
of  such  stamped  duplicate  shall  be  ^evidence  of  the  notice  ^n^ 
having  been  given  to  the  person  at  the  place  mentioned  in  such  ^ 
duplicate  on  the  day  on  which  such  notice  would  in  the  ordinary 
course  of  post  have  been  delivered  at  such  place/'  In  the  present 
case,  the  objector  contented  himself  with  producing  the  stamped  dupli- 
cate, signed  by  him:  but  there  was  no  evidence  that  the  original 
notice  transmitted  by  the  postmaster  was  signed  by  the  objector  him* 
8cl£  The  stamp  on  the  duplicate  produced  was  no  authentication  by 
the  postmaster  of  the  genuineness  of  the  signature  either  to  the 
original  or  to  the  duplicate.  That  was  no  part  of  his  duty;  nor  had 
he  any  power  to  inquire  into  the  fact.  Indeed,  so  little  importance  is 
attached  to  the  performance  of  this  duty,  that  it  was  held  in  Allen, 
app.,  Waterhouse,  resp.,  8  Scott  N.  B.  68,  1  Lutw.  Reg.  Cas.  92,  that 
it  need  not  be  the  personal  act  of  the  postmaster  himself,  but  may  be 
performed  by  a  clerk  or  servant  in  his  office. 

lindal  Atkinson^  for  the  respondent-^The  two  documents  delivered 
to  the  postmaster  must  in  aU  respects  correspond.  In  Birch,  app., 
Edwards,  resp.,  6  C.  B.  4«5  (£.  C.  L.  B.  vol.  57),  2  Lutw.  Beg.  Cas.  87, 
the  absence  of  an  exiarncU  address  upon  one  of  them  was  held  to  be  a 
£atal  objection.  In  taci;  they  are  both  originals,  and  must  both  be 
signed.  [Williams,  J. — It  is,  you  say,  the  duty  of  the  postmaster  to 
satisfy  himself  that  the  signature  to  each  is  the  same?]  Undoubtedly. 
Toms,  app.,  Cuming,  reap.,  shows  that  both  must  be  personally  signed 
by  the  objector:  and  the  pNostmaster,  after  comparing  them,  is  at 
hl)eny  to  send  which  he  pleases.  In  Bishop,  app.,  Helps,  rei^p.,  2  C. 
B.  45,  52  (£.  G.  L.  B.  vol.  52),  1  Lutw.  Beg.  Cas.  358,  Maule,  J.,  sug- 
gests that  **  the  legislature,  as  to  the  evidence,  only  meant  to  substitute 
the  stamped  duplicate  for  the  original,  whioli  it  might  be  difficult  to 
procure."  And  when,  in  the  course  of  the  argument  '''in  Toms,  p^^^,. 
app^  Cuming,  resp.,  it  was  urged  by  counsel  that  'Mt  is  only  ^ 
necessary  to  prove  the  personal  signature  of  the  objector  to  the  origi- 
nal notice  which  is  sent  to  the  party  objected  to,"  Erie,  J.,  asks  "  Is 
not  the  production  of  the  stamped  copy  [duplicate]  sufficient  for  that 
purpose  7"  One  can  hardly  exaggerate  the  inconvenience  which  would 
result  from  holding  the  objector  bound  to  do  more  than  produce  the 
stamped  duplicate.  The  legislature  manifestly  intended  that  the 
stamped  duplicate  should  in  all  respects  stand  in  the  position  of  an 
original  document  In  Toms,  app.,  Cuming,  resp.,  8  Scott  N.  B.  917, 
Maule,  J.,  says:  ''The  true  definition  of  the  term  'duplicate,'  is,  a 
document  which  is  the  same  in  all  respects  as  some  other  instrument, 
from  which  it  is  indistinguishable  in  its  essence  and  in  its  operation. 
It  is  a  very  different  thing  from  an  examined  copy;  although  an 
examined  copy  may  be  a  duplicate  under  certain  circumstances." 
[Bylss,  J. — Suppose  through  some  default  of  the  post-office  the  notice 
tiEiils  to  reach  the  person  to  whom  it  is  addressed  in  due  time  or  at  all, 
the  objection  would  still  be  good.]  In  Bishop,  app.,  Helps,  resp.,  the 
notice  did  not  reach  its  destination  until  after  the  25th  of  August,  and 
yet  it  was  held  valid.  [Williams,  J. — The  postmaster  is  to  be 
that  the  two  documents  are  alike  "  in  their  address  and  in 
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their  coiiteiit8»'^  not  that  the  bandwriting  is  the  same.]  Thej  would 
not  be  alike  in  th^r  contenta,  if  one  was  a  valid  notice,  and  the  other 
not. 

Macnnmarat  in  reply .*^It  oould  not  be  denied  that  the  docamenta 
might  be  duplioates  though  one  was  as  to  the  body  of  it  in  a  different 
handwriting  from  the  other.    The  Coarts  have  always  scrutinized 
these  notices  with  great  strictness. 
^Q^       Erlb,  C.  J. — I  am  of  ofnnion  that  the  decision  of  the  ^revising 

-■  barrister  in  this  case  was  right.  The  evidence  was,  that  the 
notice  of  objection,  in  duplicate,  was  taken  to  the  post«office,  and  all 
the  requirements  of  the  6  &  7  Vict.  c.  18,  s.  100,  complied  with,  and 
that  one  of  such  duplicates  was  returned  by  the  postmaster,  duly 
stamped,  to  the  person  who  brought  them,  and  that  the  copy  so 
returned  was  produced  at  the  court  of  revision,  signed  by  the  objector. 
The  question  is  whether  that  is  evidence  that  a  notice  of  objection, 
signea  by  the  objector,  was  duly,  served  upon  the  person  objected  to. 
The  words  of  the  100th  section  are,  that  '*  the  production  by  the  party 
who  posted  such  notice  of  such  stamped  duplicate  shall  be  evidenoe 
of  the  notice  having  been  given  to  the  person  at  the  place  mentioned 
in  such  duplicate  on  the  dav  on  which  such  notice  would  in  the  ordi- 
nary course  of  post  have  been  delivered  at  such  place."  I  am  of 
opinion  that  this  provision  of  the  statute  was  introdooed  for  the  pur- 
pose of  avoiding  the  necessity  of  a  specific  witness  going  to  the  plaoe 
of  residence  of  the  voter  and  there  doing  all  that  is  usual  to  efteot  per- 
sonal service,  and  that  the  objector  has  complied  abundantly  with  all 
the  legislature  has  required  by  doing  what  was  done  here.  The  statute 
says  that  the  duplicate  so  dealt  with  shall  be  m^fefioe,— not  conclusive 
proof, — that  the  corresponding  duplicate  was  given  to  the  party ;  and 
I  give  effect  to  that  enactment  by  saying  that  there  was  evidence  in 
this  case  that  the  notice  duly  reached  the  hands  of  the  person  objected 
to.  Then,  it  is  said  that  it  was  intended  that  the  objector  should  be 
identified  by  his  personal  signature  to  the  notice.  It  was  decided  in 
Toms,  app.,  Cuming,  resp^  8  Scott  N.  R.  910,  7  M.  &  G.  88  (K  a  L. 
B.  vol.  49>  1  Lutw.  Beg.  Cas.  200,  that  both  the  notice  and  the  dnpli- 
cate  must  be  personally  signed  by  the  objector.  In  that  case,  one  of 
the  documents  (that  transmitted  to  the  person  objected  to)  was  signed 
by  the  objector,  the  other  by  a  clerk  by  his  direction  and  in  hi^ 
Mni   ^presence:  and  this  was  hdd  to  be  no  compliance  with  the 

-■  statute.  The  Court  there  say  that  the  true  meaning  of  the  term 
V  duplicate"  is^  a  document  which  b  the  same  in  all  respects  as  some 
other  document,  from  which  it  is  indistinguishable  in  its  essence  and 
in  its  operation.  One  of  the  essentials  is,  that  there  shall  be  the 
signature  of  the  objector.  The  document  returned  to  the  person  who 
goes  to  the  post«offioe  is  not  a  duplicate  unless  it  is  signed,  like  that 
transmitted  to  the  person  to  whom  it  is  addressed,  by  the  objector 
himself.  This  construction  insures  there  being  a  real  objector,  and 
prevents  the  intruiiion  of  a  man  of  straw,  because,  the  objector's  own 
handwriting  appearing  on  both  the  document  which  is  forwarded  and 
that  which  is  returned  to  him,  he  is  estopped  from  denying  that  hj 
sent  a  duplicate  of  that  which  is  produced.  The  statute  has  provided 
that  the  postmaster  shall  compare  the  said  notice  and  the  duplicate, 
and,  on  being  satu^fied  that  they  wrt  oUhe  in  their  addnesa  ami  in  their 
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contents,  shall  forward  one  of  them  to  its  address  by  the  post,  and  shall 
return  the  other  to  the  party  bringing  the  same,  auljr  stamped.  Part 
of  the  contents  of  the  documents  undoubtedly  is,  that  both  purport  to 
be  signed  by  the  same  person.  Besides,  the  stamped  duplicate,  when 
produced  before  the  revising  barrister,  is  only  evidence  if  produced 
oy  the  person  who  posted  the  one  document  and  kept  the  other.  He 
must  know,  and  he  is  the  only  person  who  can  give  strict  proof  of  the 
fibct,  that  the  notice  has  been  duly  posted.  I  am  therefore  of  opinion 
that  the  statute  has  been  complieid  with  in  this  case,  and  that  the 
decision  of  the  revising  barrister  is  in  entire  accordance  with  the  case 
of  Toms,  app.,  Gaming,  reap.  The  document  cannot  be  a  duplicate 
unless  it  is  the  same  in  all  essentials  with  that  of  which  it  professes  to 
be  a  duplicate.  We  should  be  entirely  defeating  the  statute,  which 
meant  to  give  a  *short  and  easy  and  safe  mode  of  proving  the  r^or^ 
givin|^  of  the  notice,  if  we  held  that  what  was  done  here  was  not  '- 
BufficieBt  proof  of  the  notice^  without  being  able  to  say  what  the 
objector  must  do  in  order  to  prove  the  &ct.  I  am  clearly  of  opinion 
that  the  100th  section  dispenses  with  any  further  proof  than  the  pro* 
dnction  of  the  stamped  duplicate  signed  by  the  objector. 

Williams,  J. — I  must  say  it  is  not  without  some  doubt  and  diffi* 
cmlty  that  I  concur  in  what  has  fidlen  from  my  Lord,  and  which  I 
understand  to  be  the  opinion  entertained  by  my  two  learned  Brothers : 
and  I  do  so,  not  only  out  of  sincere  deference  to  them,  but  also  because 
I  am  desirous  of  giving  full  effect  to  this  useful  provision  of  the 
statute.  The  grounds  upon  which  I  feel  some  doubt  are  these : — The 
100th  section  of  the  6  &  7  Vict  c.  18,  after  providing,  that,  **  whenever 
any  person  shall  be  desirous  of  sending  any  such  notice  of  objection 
by  the  post,  be  shall  deliver  the  same,  duly  directed,  open  and  in 
duplicate,  to  the  postmaster,"  Jsc,  goes  on  to  define  what  the  post- 
master shall  do*  Se  '*  shall  compare  the  said  notice  and  the  dupli- 
cate^ and,  on  being  satisfied  that  they  are  cUike  in  their  addreis  and  in 
their  o9nUnUy  shall  forward  one  of  them  to  its  address  by  the  post,  and 
shall  retam  the  other  to  the  party  bringing  the  same,  duly  stamped 
with  the  stamp  of  the  said  post*office."  If  the  words  had  been,  ''  on 
being  satisfiea  that  they  are  duplicates,"  I  should  have  thought  there 
was  strong  ground  for  the  argument  that  both  must  be  signed  by  the 
same  person.  But  the  statute  does  not  say  that :  it  only  says  that  the 
postmaster  is  to  be  satisfied,  on  comparing  the  documents,  ''  that  they 
are  alike  in  their  address  and  in  their  contents;"  and  that  they  may 
well  be  although  they  are  signed  by  different  persons.  Then  the  sec- 
tion goes  on  to  enact  what  shall  be  the  effect  of  the  ^stamped  r^o^ 
duplicate :  "  And  the  prodoction  by  the  party  who  posted  such  '- 
notice  of  such  stampea  duplicate  snail  be  evidence  of  the  notice^^  (not 
of  the  dupUeaie)  **  having  been  given  to  the  person  at  the  place  men- 
tioned in  such  duplicate  on  the  day  on  which  such  notice  would  in 
the  ordinary  course  of  post  have  been  delivered  at  such  place."  That 
means  that  it  shall  bo  evidence  that  the  notice  which  id  transmitted  to 
its  destination  by  the  postmaster,  whatever  that  may  be,  has  come  to 
the  hands  of  the  person  to  whom  it  is  addressed. 

Byl£S,  J. — I  agree  with  my  Lord  that  the  production  of  the  stamped 
duplicate  is  evidence  of  the  due  service  of  the  notice  of  objection.  The 
Slatuteuses  the  word  ''duplicate"  as  contradistinguished  from  "draft" 
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or  ''  copy.'^    In  short,  it  means  two  originals ;  which  cannot  be  unleaa 
both  are  signed  by  the  same  person.     Consider  the  position  of  the 
revising  barrister  when  this  question  comes  before  him.    The  statute 
says  that  '*•  the  production  by  the  party  who  posted  such  notice  of  such 
stamped  duplicate  shall  be  evidence  of  the  notice  having  been  given  to 
the  person  at  the  place  mentioned  in  such  duplicate  on  the  day  on 
which  such  notice  would  in  the  ordinary  course  of  post  have  been 
delivered  at  such  place."     That  refers  to  the  notice  required  by  the 
7th  section,  which  is  to  be  ^'  signed  by  the  party  so  oojecting."    I 
think  the  revising  barrister  rightly  decided  that  what  was  done  here 
was  sufficient  to  show  that  the  notice  of  objection  had  duly  reached 
the  hands  of  the  person  objected  to;  and  that,  if  it  were  otherwise, 
the  very  beneficial  effect  of  this  provision  would  be  in  a  great  degree 
neutralized. 

Keating,  J. — ^I  also  am  of  opinion  that  the  revising  barrister  had 
*S21  ^^^^^^^^  evidence  before  him  that  the  ^objector  had  duly  sent 
-^  to  the  person  objected  to  a  notice  of  objection  signed  by  him. 
It  is  material  to  observe  the  provision  of  the  statute.  The  party  who 
wishes  to  avail  himself  of  the  mode  of  service  of  the  notice  of  objea> 
tion  given  by  the  100th  section,  is  to  take  two  papers  to  the  post- 
master, one  of  which  is  to  be  transmitted  to  the  person  to  whom  it  is 
addressed,  and  the  other  to  be  returned  (stamped)  to  the  person 
bringing  them.  It  is  for  the  postmaster,  and  not  for  the  objector,  to 
determine  which  of  the  two  shall  be  sent  and  which  returned.  That 
being  so,  it  follows  that  the  document  which  is  returned  to  the  person 
bringing  it,  and  produced  before  the  revising  barrister,  must  be  signecl 
by  the  objector,  and  must  be  satisfactory  evidence  before  the  revising 
barrister  that  the  notice  sent  to  the  person  objected  to  was  also  signed 
by  the  objector.  The  fact  of  the  signature  of  both  being  the  personal 
signature  of  the  objector  necessarily  forms  one  of  the  elements  of  their 
character  of  duplicates.  The  case  of  Toms,  app.,  Cuming,  resp.,  could 
hardly  have  b^n  decided  upon  any  other  ground.  If  the  two  were 
not  duplicates  in  the  sense  oi  being  both  signed  by  the  same  person, 
I  am  inclined  to  think  that  proof  that  the  one  sent  was  signed  by  the 
objector  would  have  been  enough  to  satisfy  the  revising  barrister. 
Upon  the  whole,  I  am  of  opinion  that  the  decision  was  right,  and 
ought  to  be  affirmed.  Decision  affirmed. 


♦S3]  ♦Borough  of  BRIDGEWATER. 

JAMES  COOK  the  Younger,  Appellant ;  JOHN  HUMBER, 

Respondent     Nov.  15. 

The  ooonpatlon  of  **p9,Ti  of  a  hovaa/'  without  any  AotuAl  ■eTOfanoo  from  the  reeldne,  doec 
not  eonfer  a  right  to  vote  for  «  eitj  or  horoagh,  ttoder  the  S  W.  4,  o.  46,  ■•  27,— boo  obctftBl* 
the  dietom  in  Tomi,  epp.,  Laoliett,  reap.,  6  C.  B  23,  1  Latw.  Reg.  Cm.  10. 

C.  occupied  part  of  a  house,  oonsitting  of  two  rooms  oo  the  ground-floor  and  other  rooma 
abore  on  one  side  of  the  house,  the  landlord  (who  resided  on  the  premises)  also  oceupjing  two 
rooms  on  the  ground-floor  and  the  rooms  abore  on  the  other  side  of  the  hoasOy-^he  rooms  on 
the  ground-floor  rented  hy  C.  having  doors  into  the  houae- passage  or  ball,  which  waa  shut  off 
from  the  street  bj  aa  oater  door  kept  olosed  night  and  d«j ;  and  the  rooms  on  the  upper  floor 
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Tented  by  him  being  approached  by  a  ttairoaM  ued  exclnaiTely  by  him,  and  there  being  no 
eommnnieation  between  foeh  rooma  and  the  rooma  on  the  other  aide  of  the  passage.  C.  had  a 
lock  and  key  to  each  of  hia  rooms,  and  both  he  and  his  landlord  had  keys  of  the  street  door ; 
■Ad  they  were  rated  Jointly  : — Held,  that  C.  waa  not  qvalified  to  vote  aa  tenant  of  a  "  hovae" 
within  the  S  W.  4,  e.  46,  a.  27,  the  **  aabjeot  of  oeenpation"  not  being  a  honaoi  but  only  a  part 
of  a  honae,  without  any  aetaal  aeTeranee  firom  the  reatdae. 

At  a  Court  held  for  the  revision  of  the  list  of  voters  for  the  borough 
of  Bridgewater,  John  Humber  objected  to  the  name  of  James  Cook, 
the  younger,  being  retained  on  such  list.  On  such  list  the  name  of 
the  appellant  appeared  thus : — 


CauisHaa  and  ■omame. 

PUoe  of  abode. 

Naturt  of  qnaliflca- 
tlon. 

• 

Street,  Ac,  where  property 
dtoate,  Ac. 

Cook,  Jamea,  the 
Younger. 

Bridgewater. 

Houaea  in  anooea- 
aion. 

Street. 

The  following  facts  were  proved  before  the  revising  barrister : — During 
the  first  portion  of  the  twelvemonth  next  previous  to  the  last  day  of 
July,  1861,  the  appellant  occupied  as  tenant  a  house  at  Hamp,  in  the 
borough  of  Bridgewater,  of  sufficient  value;  and,  during  the  remainder 
of  the  twelvemonth  he  resided  in  a  house  in  Chandos  Street,  in  the  said 
borough,  one  side  of  which  last-mentioned  house  he  rented  at  a  rent 
exceeding  102.  a  year.  The  rooms  on  the  ground-fioor  of  this  house 
which  were  rented  by  the  appellant,  have  doors  into  the  house-passage 
or  hall,  which  is  shut  off  from  the  street  by  an  outer  door  kept  closed 
during  night  and  day.  The  rooms  on  the  upper  floor  rented  by  him 
are  approached  by  a  staircase  used  exclusively  by  him,  and  there  is 
no  communication  between  such  rooms  and  the  rooms  on  the  other 
side  of  the  *passage.  The  rest  of  the  house  is  occupied  by  the  r^^oA 
appellant's  landlord,  who  is  the  owner  in  fee  of  the  whole  house,  '- 
and  who  resides  on  the  premises  together  with  his  family.  The  appel- 
lant has  a  lock  and  key  to  each  of  his  rooms,  and  both  he  and  his 
landlord  have  keys  of  the  street  door ;  and  they  are  rated  jointly. 
There  was  no  demise  in  writing  to  the  appellant,  the  letting  being 
verbal. 

The  revising  barrister  expunged  the  name  of  the  appellant  from 
the  list,  and  held  that  the  facts  proved  did  not  show  that  he  occupied 
as  tenant,  so  as  to  give  him  a  right  of  voting  under  the  2  W.  4,  c.  45, 
8.27. 

If  the  Court  should  think  otherwise,  the  name  of  the  appellant  was 
to  be  reinstated  on  the  list  of  voters. 

Kinglake,  Serjt.,  for  the  appellant. — The  decision  of  the  revising 
barrister  in  this  case  was  wrong.  It  may  be  conceded  that  where 
rooms  in  a  house  are  hired,  the  landlord  residing  on  the  premises,  and 
having  control  over  the  rooms  and  the  access  to  them,  the  party  hiring 
is  a  mere  lodger,  and  acquires  no  right  to  vote  in  respect  of  his  occu- 
pation. But,  where  there  is  a  complete  and  entire  severance  of  the 
premises,  and  the  occupier  of  part  has  complete  control  over  the  access 
to  that  part,  he  is  a  *'  tenant"  within  the  27th  section  of  the  2  W.  4, 
c.  45,  notwithstanding  his  landlord  may  occupy  and  reside  on  the 
other  part.     In  the  present  case,  there  is  a  complete  severance  of  the 
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rooms  occupied  by  tbe  appellant  from  those  occupied  by  his  landlord ; 
and  the  appellant  has  a  key  of  the  outer  door.  In  Score,  app.,  Hug- 
gett,  resp.,  8  Scott  N.  R.  919,  7  M.  &  G.  96  (E.  C.  L.  R.  vol.  49),  1 
Lutw.  Reg.  Cas.  198,  it  was  held  that  a  '*  house'*  under  the  statute  is 
not  the  less  a  house  because  it  is  split  up  into  different  demises,  where 
each  tenant  has  a  key  of  the  outer  door,  and  the  qualification  is  in 
^q;.-.   other  respects  sufficient.    In  that  case  the  landlord  *did  not 

J  reside  upon  the  premises :  but  the  decision  is  not  put  upon  that 
ground.  Tindal,  C.  J.,  says:  "In  this  case,  the  claimant  bad  the  key 
uf  the  outer  door.  The  case,  I  think,  cannot  be  distinguished  from 
one  where  two  families  occupy  one  house, — ^the  one  family  occupying 
rooms  on  one  side  of  the  staircase,  and  the  other  fitmily  on  the  other 
side."  In  Pitts,  app.,  Smedley,  resp.,  8  Scott  N.  R.  907,  7  M.  &  G.  85 
(E.  G.  L.  R.  vol.  49),  I  Lutw.  Reg.  Cas.  168,  the  clumant  had  no  key 
of  the  outer  door,  and  therefore  was  held  to  have  a  mere  permissive 
occupation  as  lodger.  The  next  case  was  Wansey,  app.,  Perkins,  reap., 
(Hiirs  pase),  8  Soott  N.  R.  978,  7  M.  &  G.  151,  1  Lutw.  Reg.  Gas.  252. 
the  residence  of  the  landlord  on  the  premises  was  held  to  disentitle 
the  claimant  to  be  registered.  In  Toms,  app.,  Luckett,  resp.,  6  G.  B. 
23  (E.  C.  L.  R.  vol.  57).  2  Lutw.  Reg.  Cas.  19,  it  was  held  that  one 
who  has  the  exclusive  occupation  of  apartments  in  a  house,  at  a  rent, 
having  a  key  of  the  outer  door,  ana  free  and  uncontrolled  access 
thereto  at  all  times, — the  landlord  occupying  part  of  the  premises,  but 
not  residing  therein, — is  entitled  to  be  registered  as  tenant  of  a  ''build- 
ing.'^ Maule,  J.,  there  says:  "The  case  seems  to  me  to  raise,  and  to 
have  been  intended  to  raise,  the  question  as  to  the  nature,  not  of  the 
thing  occupied,  but  of  the  occupation.  It  is  well  settled  that  the 
exclusive  occupation  of  a  floor  as  tenant  will  confer  a  right  to  vote. 
But  the  question  here  is,  whether  the  occupation  of  Toms  in  this  case 
was  an  occupation  as  tenant  within  the  meaning  of  the  27th  section 
of  the  2  W,  4,  c.  45,  or  whether  his  occupation  was  merely  that  of  a 
lodger.  I  think  the  spirit  of  the  decisions  is  this, — Where  the  owner 
of  a  house  takes  in  a  person  to  reside  in  a  part  of  it,  though  such 
person  has  the  exclusive  possession  of  the  rooms  appropriated  to  him, 
and  the  uncontrolled  right  of  ingress  and  egress,  yet  if  the  owner 
*361   '^^^"^  ^^^  character  of  master  of  the  house,  the  individual  so 

-<  ^occupying  a  part  of  it,  occupies  it  as  a  lodger  only,  and  not  as 
a  tenant  within  the  meaning  of  the  27th  section.  The  fact  of  the 
partv  having  or  not  having  a  key  of  the  outer  door  is  not  decisive 
of  the  question.  If  he  has  a  key,  I  cannot  conceive  that  the  circum- 
stance of  other  persons  enjoying  the  same  privilege,  can  make  any 
difference, — ^he  having  only  a  right  of  way,  which  would  be  in  no 
degree  affected  by  his  having  it  in  common  with  others.  But  tbe 
question  depends  upon  whether  or  not  the  owner  of  the  house  resides 
upon  the  premises,  retaining  his  quality  of  master,  and  reserving  to 
himself  the  general  control  and  dominion  over  the  whole.  If  he  does, 
the  inmate  is  a  mere  lodger.  It  does  not,  however,  follow  that  the 
owner  of  the  house  retains  his  character  of  master,  merely  because  he 
is  landlord.  He  may,  indeed,  expressly  reserve  to  himself  the  gene- 
ral superintendence  and  control,  though  he  do  not  reside  on  the  pre- 
mises; but  it  w'U  not  be  inferred  merely  from  the  fact  of  his  being 
the  landlord."     A-pplying  that  doctrine  to  the  present  case,  can  any- 
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thing  be  more  distinct  than  the  part  occupied  by  the  appellant  from 
the  rest  of  this  house?  The  passage  and  staircase  divide  them;  and 
the  landlorvl  has  no  control  whatever  over  the  occupation  of  his  tenant. 
[Erle,  C.  J. — What  control  has  the  landlord  over  any  lodger  ?  He 
has  no  right  to  enter  his  lodger's  rooms.(a)]  In  Monks  v.  Dykes,  4 
M.  k  W.  567,t  Lord  Abinger  says,  "a  room  within  a  house  may  be  a 
dwelling-house  or  it  may  not."  In  Downing,  app.,  Luckett,  resp.,  6 
C.  B.  40,  2  Lutw.  Reg.  Uas.  88,  A.  occupied  as  a  counting-house  a 
room  in  a  house,  the  landlord  of  which  also  had  a  counting-house 
there,  but  did  not  reside  there :  there  was  an  outer  door,  which  was 
♦locked  at  night ;  A.  had  no  key  of  this  door,  nor  was  there  anv  p^j„- 
key-hole  on  the  outside :  a  person  employed  and  paid  by  the  landf-  ^ 
lord  lived  in  the  house,  for  the  purpose  of  protecting  the  premises, 
and  letting  in  the  several  tenants  when  the  outer  door  was  closed : 
and  it  was  held  that  A.  was  "tenant"  of  a  counting-house,  within  the 
2  W.  4,  c.  27.  In  opposition  to  the  right  of  the  party  to  vote,  reli- 
ance was  placed  uf)on  the  fact  of  the  landlord  himself  occupying  a 
part  of  the  house,  and  by  his  servant  retaining  such  a  degree  of  super- 
intendence over  the  whole  as  to  prevent  any  one  of  the  tenants  from 
acquiring  that  exclusive  possession  which  is  essential  to  confer  the 
right  to  vote.  But  Wilde,  C.  J.,  said :  *'The  question  is,  whether  the 
circumstance  of  the  landlord  having  a  person  living  on  the  premises 
'for  the  protection  of  the  premises  and  accommodation  of  those  who 
occupied  counting-houses  there,'  in  any  degree  operates  to  limit  the 
interest  granted  to  the  tenant.  I  am  unable  to  distinguish  the  case 
from  that  of  chambers  in  the  Albany,  or  shops  in  Burlington  Arcade, 
where  there  is  a  common  entrance,  and  a  porter  in  attendance  to  open 
the  gate,  and  for  the  general  protection  and  accommodation  of  the 
several  occupiers.  There  is  nothing  to  indicate  any  intention  on  the 
part  of  the  landlord  to  retain  to  himself  any  dominion  over  the  pre- 
mises, in  derogation  or  in  restriction  of  the  rights  of  the  tenant."  Ap- 
plying the  principle  of  these  decisions  and  these  dicta,  the  facts  dis- 
closed upon  this  case  clearly  show  an  occupation  as  '^tenant,"  so  as  to 
entitle  Mr.  Cook  to  have  his  name  retainea  on  the  voters'  list. 

Kinffdon,  contrL — K  the  cases  of  Pitts,  app.,  Smedley,  resp.,  8  Scott 
N.  B.  907,  7  M.  &  G.  85  (E.  C.  L.  B.  vol.  49),  1  Lutw.  Beg.  Cas.  168, 
and  Wansey.  app.,  Perkins,  resp.  (Hill's  Case),  8  Scott  N.  B.  978,  7  M 
&  G.  151,  1  Lutw.  Beg.  Cas.  *252,  explained  as  they  are  by  the  r^oQ 
judgment  of  the  Court  in  Toms,  app.,  Luckett,  resp.,  5  0.  &.  28  '- 
(E.  0.  L.  B.  vol.  57),  2  Lutw.  Beg.  Cas.  19,  are  to  bis  adhered  to,  the 
revising  barrister  was  right  in  holding  that  the  appellant  in  this  case 
bad  not  the  qualification  in  respect  of  which  he  claimed  to  be  retained 
on  the  list  of  voters.  An  attempt  has  been  made  to  distinguish  this 
case  on  the  ground  that  there  was  a  complete  severance  of  the  rooms 
occupied  by  the  appellant  from  the  rest  of  the  premises  occupied  by 
the  landlord.  But  the  severance  was  not  more  complete  here  than  in 
Pitts,  app.,  Smedley,  resp.,  and  Wanaey,  app.,  Perkins,  req>^  nor  the 
possession  of  the  occupier  more  exclusive.  [Williams,  J. — I  observe, 
that,  in  the  annual  return  made  to  parliament  respecting  these  appeals, 
Tindal,  G.  J.,  puts  the  decision  in  Pitts,  app.,  Smedley,  resp.,  on  the 

(«)  8c«  Hawk.  P.  C.  Book  1,  e.  17,  at.  28,  29 :  and  loe  WoodfaU'i  Landlord  aod  Tenant,  Ttk 
•dlt.l8«. 
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control  over  the  outer  door.  Btlbs,  J. — ^You  do  not,  of  course,  deny 
that  the  appellant  had  such  a  possession  of  the  rooms  occupied  by  him 
as  would  entitle  him  to  maintain  trespass  against  one  breaking  and 
entering  them  ?]  Certainly  not.  The  true  principle  is  laid  down  by 
Wilde,  C.  J.,  in  Toms,  app.,  Luckett,  resp.,  5  C.  B.  86  (E.  C.  L.  B.  vol. 
67) :  "  A  man  maj  have  a  right  to  the  exclusive  possession  of  apart* 
ments  in  a  house,  and  yet  another  may  have  such  a  degree  of  domin- 
ion  over  the  whole  as  to  denude  such  possession  of  the  character  of  a 
tenancy  under  the  Beform  Act.  The  Court  has  on  various  occasions 
had  to  consider  whether  or  not  the  occupier  of  apartments  had,  under 
certain  circumstances,  such  an  exclusive  occupation  as  tenant  within 
the  meaning  of  the  act  as  to  entitle  him  to  be  registered.  Where  the 
landlord  has  been  found  residing  in  part  of  the  house,  and  retaining 
the  key  of  the  outer  door,  the  Court  has  inferred  that  he  thereby 
reservai  to  himself  the  dominion  over  the  whole  of  the  premises,  so 
i^QQI  as  to  prevent  an  occupier  of  apartments  therein  from  being 
-'  *deemed  a  tenant  within  the  Act :  Pitts,  app.,  Smedley,  resp.  So, 
where  the  occupier  of  the  apartments  likewise  had  a  key  of  the  outer 
door:  Wansey,  app.,  Perkins,  resp.  (HilPs  Case).  But,  where  the 
landlord  did  not  reside  in  or  occupy  any  part  of  the  bouse,  and  the 
lodger  had  a  key  of  the  outer  door,  the  latter  was  held  to  occupy  as 
tenant  within  the  statute:  Score,  app.,  Huggett,  resp.^'  Thus  the 
Court  put  it  entirely  on  the  fact  of  residence  or  non-residence  of  the 
landlord.  [Williams,  J. — Pitts,  app.,  Smedley,  resp.,  differs  from 
this  case  in  the  circumstance  of  the  landlord  there  retaining  the  key 
of  the  outer  door.  Wansey,  app.,  Perkins,  resp.  (Hill's  Case),  is 
exactly  like  this,  only  it  is  not  stated  there  that  the  claimant  had  the 
keys  of  the  rooms  occupied  by  him.  Btlbs,  J. — The  case,  however, 
states  that  he  had  the  "exclusive  occupation"  of  them.  Williams, 
J. — In  Victoria  Street,  the  houses  are  divided  into  "  flats,"  like  the 
old  houses  in  Edinburgh  and  elsewhere  in  the  north.  Suppose  the 
owner  of  one  of  those  houses  himself  occupied  a  flat  in  it,  would  that 
disfranchise  all  the  tenants  ?]  That  would  probably  be  held  to  be  a 
case  of  distinct  buildings.  An  attempt  at  a  definition  of  a  *'  lodger" 
is  made  by  Lord  Hardwicke  in  Fludier  v,  Lombe,  Cas.  temp.  Hardw. 
807,  where  the  question  was  as  to  the  right  of  certain  persons  to  vote 
as  householders  in  corporate  elections  for  the  city  of  London,  under  the 
11  G.  1,  c.  18.  "No  man,"  says  his  Lordship,  "can  be  occupier  of  a 
hoase,  but  either  by  living  in  one  of  his  own  or  one  that  he  hires :  a 
lodger  was  never  considered  by  any  one  as  the  occupier  of  a  house :  no 

Eart  of  it  can  be  said  to  be  in  his  tenure  or  occupation ;  and,  though 
e  pay  rates,  yet  will  he  not  have  the  power  to  vote,  not  being  deemed 
to  be  a  householder  or  occupier,    A  lodger  cannot  be  said  to  be  an 
*401  ^°^^^i^^"^»  ^^^  ^^  inmate  under  *the  tenant."    It  is  submitted 
^  that  the  decision  here  was  correct,  and  that  the  appellant  has  no 
vote. 

Ktnglake,  Serjt.,  was  heard  in  reply.  Our.  adv.  vuU. 

Eblb,  C.  J.,  on  a  subsequent  day  delivered  the  judgment  of  the 
Court: — 

In  this  case  the  appellant  contended  that  he  was  qualified  by  reason 
of  his  occupying  the  part  of  the  landlord's  house  stated  in  the  case, 
that  is,  two  rooms  on  the  ground-floor  and  other  rooms  above  on  one 
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side  of  the  house,  the  landlord  occupying  also  two  rooms  on  the 
ground*floor  and  the  rooms  above  on  the  other  side  of  the  house,  with 
separate  staircases  between,  but  with  one  outer  door  and  house-passage 
common  to  both,  of  which  door  each  had  a  key ;  and  he  (the  appellant) 
relied  on  the  cases  of  Score,  app.,  Huggett,  resp.,  7  M.  &  6.  95  (E.  C. 
L.  R.  vol.  49).  8  Scott  N.  R.  919,  1  Lutw.  Reg.  Cas.  198,  and  Toms, 
app.,  Luckett,  resp.,  5  C.  B.  23  (E.  C.  L.  R.  vol.  57),  2  Lutw.  Reg.  Cas. 
19,  in  support  of  his  contention. 

The  respondent  contended,  that,  upon  these  facts,  the  appellant  was 
not  qualified:  and  he  relied  on  Pitts,  app.,  Smedley,  resp.,  7  M.  &  G. 
85,  8  Scott  N.  R.  907,  1  Lutw.  Reg.  Cas.  168,  and  Wansey,  app.,  Per- 
kins,  resp.  (Hill's  Case),  7  M.  &  G.  151,  8  Scott  N.  R.  978,  1  Lutw. 
Reg.  Cas.  252,  in  support  of  his  contention. 

In  these  four  cases  the  subject  of  occupation  was  in  substance  the 
same,  namely,  a  part  of  a  house  let  for  lodgings:  but  the  occupation 
itself  was  made  the  subject  of  distinction.  In  two  of  them,  the  lodger 
was  held  to  be  qualified  because  his  occupation  was  as  tenant :  in  the 
other  two,  the  lodger  was  held  not  to  be  qualified  because  his  occupa- 
tion was  as  lodger. 

In  the  present  case,  we  are  of  opinion  that  the  respondent  is  entitled 
to  succeect ;  and  we  rest  our  ^juogment,  not  upon  the  kind  of  p^^^ 
occupation  described  in  the  statement,  but  upon  the  subject  of  ^ 
occupation.  We  consider  that  the  qualification  fails,  because  the  sub- 
ject of  occupation  was,  not  a  house,  but  only  a  part  of  a  house,  with- 
out any  actual  severance  from  the  residue.  In  support  of  this  judg- 
menty  we  propose  to  refer  to  the  statute  on  the  construction  of  which 
the  case  depends,  and  then  to  consider  the  four  cases  cited,  and  the  point 
for  decision  in  each,  together  with  the  distinction  between  occupation 
as  tenant  and  occupation  as  lodger,  which  does  not  appear  to  us  to  be 
well  founded.  We  afterwards  give  our  reason  for  thiuKing  that  a  part 
of  a  house  used  for  residence  was  not  intended  bv  the  legislature  to 
qualify  under  the  word  ''house,"  or  under  any  of  the  words  that  fol- 
low relating  to  qualification. 

According  to  our  construction  of  the  statute,  the  (qualification  is 
compounded  of  four  elements, — tenement,  value,  occupation,  and  estate. 
There  must  be  for  tenement  a  house,  warehouse,  counting-house,  shop, 
or  other  building  analogous  thereto :  there  must  be  for  annual  value 
10^:  there  must  be  occupation,  that  is,  actual  exercise  of  the  rights 
of  an  owner  in  possession,  during  the  requisite  time:  there  must  be 
an  estate  in  the  tenement,  either  of  fee  or  le&s.  If  these  four  distinct 
elements  are  combined  in  the  claimant,  he  is  qualified ;  if  otherwise, 
he  is  not.  Now,  although  they  must  exist  in  combination,  in  order 
to  qualify,  still,  in  inquiring  into  the  existence  of  the  combination, 
each  element  must  be  separately  ascertained, — first,  is  the  claimant 
tenant? — secondly,  is  he  occupier  7 — ^thirdly,  is  the  tenement  sufficient 
in  value, — and,  fourthly,  in  kind? 

In  the  cases  above  cited,  the  question  is  made  to  turn  upon  the 
nature  of  the  occupation.  In  Pitts,  app.,  Smedley,  resp.,  7  M.  &  G.  85 
(E.  C.  L.  R.  vol.  49),  8  Scott  N.  R.  907,  1  *Lutw.  Reg.  Cas.  168,  ^.o 
Pitts  was  occupier  and  tenant  of  the  second  and  third  floors,  and  '- 
had  no  key  to  the  outer  door.  The  revising  barrister's  question  for 
the  opinion  of  the  Court,  was,  whether  Pitts  had  such  an  exclusive 
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occupation  of  the  floors  as  to  c^ualify.  Tindal,  G.  J.,  says  the  queatioa 
is,  whether  the  claimant  occupied  as  owner  or  tenant;  it  does  not  turn 
so  much  on  the  description  of  the  premises  as  on  the  nature  of  the 
occupation ;  and,  because  he  has  not  the  key  of  the  outer  door,  and 
the  landlord  resides  on  the  premises,  he  does  not  occupy  as  tenant. 

In  Wansey,  app..  Perkins,  resp.  (Hill's  Case),  7  M.  &  G.  151  (E.  C. 
L.  R.  vol.  49),  8  Scott  N.  B.  978,  1  Lutw.  Reg.  Caa  262.  Hill  was 
occupier  and  tenant  of  the  second  floor.  The  landlord  resided  on  the 
premises ;  and  each  had  a  key  of  the  outer  door.  The  revising  bar- 
rister referred  the  question  "  on  the  sufficiency  of  the  qualification.^' 
The  judgment  was,  that  the  claimant  was  a  lodger,  because  the  land- 
lord remained  in  possession  of  the  rest  of  the  house. 

In  Score,  app.,  Huggett,  resp.,  7  M.  &  G.  95  (E.  C.  L.  R.  49),  8  Scott 
N.  R.  919,  1  Lutw.  I^g.  Cas.  198,  Score  was  tenant  and  occupier  of 
two  rooms  on  the  second  floor :  the  whole  house  was  let  in  separate 
lodgings,  and  each  lodger  had  a  key  to  the  outer  door :  the  landlord 
did  not  reside:  the  revising  barrister  referred  the  question  "whether 
the  occupation  of  such  two  rooms  was  sufficient  to  qualify."  The 
claim  in  the  list  had  been  for  "  apartments."    The  Court  held  that  no 

Question  was  reserved  on  the  sufficiency  of  that  description,  and 
ecided  for  the  qualification,  because  the  claimant  had  the  Key  of  the 
outer  door.  The  Court  may  have  considered  that  the  barrister  con- 
fined his  question  to  the  occupation,  and  excluded  all  question  on  the 
tenement:  and  in  that  view  the  decision  does  not  conflict  with  our 
present  judgment. 

*431  *^"  Toms,  app.,  Luckett,  resp.,  6  C.  B.  28  (K  C.  L.  R.  vol. 
^  57),  2  Lutw.  Reg.  Cas.  19,  Toms  was  tenant  and  occupier  of  the 
first  floor  in  the  house.  The  landlord  occupied  the  shop  and  parlour, 
but  did  not  sleep  there.  The  house  was  let  out  in  lodgings,  and  each 
lodger  had  a  key  to  the  outer  door.  The  revising  barrister  referred 
th«  question  whether  the  occupation  of  Toms  was  sufficient  to  qualify, 
as  the  landlord  did  not  sleep  on  the  premises,  and  as  Toms  had  no 
exclusive  control  over  the  outer  door.  The  judgment  is,  that  the 
occupation  was  sufficient,  the  exclusive  control  of  the  outer  door  not 
being  essential,  and  the  occupation  of  part  by  the  landlord  in  the  day 
not  having  the  effect  to  di.sqnalify  which  his  sleeping  there  might 
have  had.  Three  of  the  Judges  add,  that  a  part  of  a  house  is  a  suffi- 
civ^nt  tenement,  being  comprised  under  the  words  in  the  statute  '^  other 
building;'^  as  to  which,  bv  referring  to  the  question  of  the  revising 
barrister,  it  seems  that  the  point  was  not  before  the  Court:  and  it 
should  be  noted  that  Mr.  Justice  Williams  doubted  the  correctness  of 
the  judgment  of  his  brethren  on  both  points,  but  did  not  formally 
dissent  from  their  judgment. 

In  these  four  cases,  it  seems  to  us,  that,  if  the  revising  barrister  had 
referred  to  the  Court  the  true  question  arising  upon  the  statement  of 
the  facts,  it  would  have  turned  entirely  on  the  sufficiency  of  the  tene- 
ment,— the  tenancy,  the  occupation,  and  the  value  being  clear. 

It  seems  to  us  that  a  lodger  is  a  tenant,  if  the  premises  are  let  to 
him.  It  was  so  decided  in  Newman  v.  Anderson,  2  K.  R.  224.  There, 
in  replevin,  the  avowry  was  for  rent  of  ready-furnished  lodgings  let 
at  135.  per  week  to  the  plaiutiftj  and  '*  held  by  him  of  the  defendant 
as  his  tenant  thereof."   The  letting  was  proved  as  laid,  and  thereupoa 
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tbere  was  judgment  on  the  avowry  for  the  defendant.  If  the  occupier 
of  the  premises  is  *tenant  of  them,  he  occupies  them  as  tenant :  r^4. 
and,  if  the  occupier  is  tenant  of  a  safficient  tenement  as  far  as  '• 
coTficerns  the  sufficiency  of  his  occupation,  it  seems  to  us  immaterial 
to  inquire  whether  he  has  the  key  of  the  outer  door ;  because  cases 
may  be  put  where  he  would  be  tenant  and  occupier,  and  qualified, 
although  the  key  should  be  withheld :  for,  if  that  which  is  one  house 
in  one  sense,  being  under  one  roof,  be  divided  by  the  structure  into 
several  fiats  constituting  several  houses  in  another  sense,  has  one 
outer  door  to  the  street,  of  which  a  porter  has  the  key  and  the  sole 
control  for  the  security  of  the  tenants,  each  flat  is  a  sufficient  tene- 
ment, and  the  qualification  ie  gained,  although  the  tenant  has  no  key 
to  the  outer  door :  and  it  is  the  same,  although  the  porter  resides  on 
one  of  the  flats,  and  is  owner  of  all  the  others  nnder  the  roof.  Again, 
if  the  occupier  is  tenant,  it  seems  to  us  immaterial  to  inquire  whether 
he  has  an  uncontrolled  access  to  the  house ;  for,  if  a  house  be  let  to 
A.  without  any  access  except  over  the  yard  of  B.,  and  B.  neither 
gives  nor  refuses  leave,  and  A.  passes  over  the  yard  by  sufferance, 
the  mere  liability  to  interruption  In  the  access  would  not  prevent  bis 
being  qualified.  Again,  it  seems  immaterial  to  inquire  whether  the 
tenant  of  a  house  has  exclusive  possession,  that  is,  if  exclusive  pos- 
nession  means  exemption  from  servitudes  or  rights  of  entry  reserved 
to  the  landlord.  Such  servitudes  and  rights  of  entry  affect  the  value 
of  the  tenement^  but  not  its  sufficiency  in  kind. 

Therefore  we  think  that  the  true  question  in  the  cases  cited,  and  in 
the  present  case,  turns  on  the  nature  of  the  tenement  occupied.  Is  it 
snch  property  as  the  legislature  intended  to  make  a  qualification? 
Now,  the  statute  required  some  permanent  occupation  of,  and  some 
independent  interest  in,  the  property.  The  permanence  prevents  the 
sndi^n  creation  of  ♦votes.  The  ownership  or  the  tenancy,  with  j-^^^ 
rating,  indicates  some  independence:  in  other  words,  the  re-  ^ 
quirement  of  at  least  a  tenancy  excludes  some  occupations  of  less  inde- 
pendence ;  such  as  the  occupations  of  servants  for  their  service ;  for 
example,  porters  of  the  lodge,  gardeners  of  the  dwelling  in  the  garden ; 
and  also  such  as  that  of  the  surgeon  for  the  hospital  of  the  rooms 
therein  (Dobson,  app.,  Jones,  resp.,  5  M.  &  O.  112  (K  G.  L.  R.  voU 
44),  8  Scott  N.  R.  80,  1  Lutw.  Reg.  Gas.  105):  also  the  occupation  of 
premises  by  objects  of  charity  occupying  under  the  permission  of  the 
trustees  of  the  charity, — Davis,  app.,  Waddington,  resp.,  7  M.  &  G.  37 
(E.  G.  L.  B.  vol.  49).  8  Scott  N.  R.  807,  1  Lutw.  Reg.  Gas.  159 ; 
Heartley  v.  Banks,  6  C.  R  N.  S.  40  HS.  G.  L.  R.  vol.  94),  1  K.  &  G. 
219.(a)  These  and  the  other  cases  of  occupation  inferior  in  right  to 
a  tenancy  are  excluded  by  the  requirement  that  the  occupier  must  be 
at  least  the  tenant.  But,  if  be  is  tenant,  he  occupies  as  tenant,  and 
ibis  part  of  the  qualification  is  complete ;  and  it  is  immaterial  as  to 
this  under  what  denomination  of  tenant  he  is  classed,  whether  as 
lodger,  termor  or  lessee,  or  other  name. 

As  to  the  kind  of  tenement  which  qualifies,  the  statute  has  described 
two  classes  of  buildings,  namely,  those  used  for  residential  and  those 
used  for  commercial  purposes, — house,  for  residence, — warehouse, 
counting-house,  shop,  or  other  analogous  building,  for  commerce. 

(a)  And  •••  Freeman^  app.,  Gainafurd,  reap.,  pott,  p.  08. 
0.  B.  K.  S..,  VOL.  XI. 
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When  the  claim  is  in  respect  of  a  house,  we  consider  that  the  legisla- 
ture did  not  intend  to  create  a  part  of  a  house  used  for  residence,  and 
not  for  commerce,  a  tenement  sufficient  to  qualify. 

A  part  of  a  house  cannot  truly  be  said  to  be  a  house,  unless  the 
word  '*  house"  is  used  in  two  senses.  In  Judson,  app.,  Luckett,  resp- 
2  C.  B.  98  (E.  C.  L.  R.  vol.  62),  1  Lutw.  Beg.  Gas.  490  (cited  below 
more  fully),  a  part  of  a  house  in  one  sense  was  in  another  sense  a 
whole  house,  by  reason  of  actual  sererance.  Neither  do  we  consider 
'^461  *^^^^  ^^®  legislature,  under  the  term  "  other  building,"  meant 
^  to  include  a  part  of  a  house  used  for  residence;  for,  the  qualifi- 
cation of  householder  was  frequently  a  qualification  before  the  Reform 
Act ;  and  in  respect  thereof  it  was  always  held  that  a  lodger  was  not 
qualified  as  a  householder.  In  Fludier  v.  Lombe,  Cias.  temp.  Uardw, 
807,  a  claimant  was  qualified  to  vote  if  he  was  a  householder  and  the 
sole  occupier  of  his  house.  One  objection  to  the  plaintiff's  vote  was, 
that  he  had  let  part  of  his  house  in  lodgings,  and  so  was  not  the  sole 
occupier:  but  Lord  Hardwicke  ruled  to  the  contrary;  and  he  says, — 
'*  A  lodger  was  never  considered  by  any  one  as  the  occupier  of  a 
house;  it  is  not  the  common  understanding  of  the  word;  neither  the 
house  nor  any  part  of  it  can  be  properly  said  to  be  in  the  tenure  and 
occupation  of  the  lodger."  Since  the  Reform  Act,  the  same  opinion 
is  conreyed  in  the  decisions  holding  that  occupation  as  a  lodger  did 
not  qualify.  The  common  meaning  of  "  lodgings"  is,  a  part  of  a  house 
used  for  residence.  If  the  l^islature  had  intended  to  make  lodgers 
qualified,  we  think  it  would  not  have  been  left  to  obscure  conjecture 
from  the  words  "  other  building." 

In  Wright,  app..  The  Town  Clerk  of  Stockport,  app.,  7  Scott  N.  R. 
661,  5  M.  &  G.  83  (E.  C.  L.  R.  vol.  44),  1  Lutw.  Reg.  Cas.  32,  the 
occupation  of  a  separate  room  in  a  cotton-spinning  fiActory  was  held 
to  qualify,  because  each  separate  room  was  by  reason  of  actual  sever- 
ance, with  a  separate  outer  door,  an  entire  building  in  one  sense^ 
though  part  of  the  entire  building  (the  factory)  in  another  sense. 

Then,  assuming  this  to  be  the  correct  construction  of  the  statute, 
the  qu^tion  here  is  brought  to  the  point  whether  the  rooms  occupied 
by  the  appellant  are  a  '*  house."  We  think  that  they  were  correctly 
*471  ^^^^^^  ^7  ^^^  revising  barrister  not  to  be  a  house  within  *tlie 

'  -I  meaning  of  the  statute,  because  they  formed  part  of  a  house 
when  they  were  let,  and  there  was  no  actual  severance  of  the  appel- 
lant's part  from  the  other  part. 

No  authority  earlier  than  Score,  app.,  Huggett,  resp.,  7  M.  &  O.  95 
(B.  G.  L.  R.  vol.  49),  8  Scott  N.  R.  919,  1  Lutw.  Reg.  Cas.  198,  and 
Toms,  app.,  Luckett,  resp.,  5  C.  B.  23  (E.  C.  L.  R.  vol.  67),  2  Lutw. 
Reg.  Cas.  19,  was  cited  to  show  that  a  part  of  a  house  may  become  a 
"  house,"  without  any  actual  severance,  by  reason  of  some  convea* 
tional  arrangement  in  respect  of  the  keys  of  the  outer  door,  or  the 
pernoctation  of  the  landlord :  and  the  authorities  are  uniform  to  show, 
ihat,  by  actual  severance,  a  part  of  a  house  became  changed  into  a 
aouse,  aud  without  such  severance  the  change  would  not  be  effected. 

In  Kitchin  on  Courts  99,  it  is  said :  "  If  the  inheritor  of  a  house 
lot  a  certain  part  in  which  he  dwells,  and  severeth  it  from  the  other 

Eirt,  and  maketh  several  doors  to  the  high  street  it  is  now  as  two 
ouses :  otherwise  it  is  if  they  have  but  one  door  to  the  high  street.*' 
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In  Monks  v.  Dykes,  4  M.  &  W.  567,t  Parke,  B.,  says  of  the  doctrine 
of  Iiord  Coke  that  a  chamber  may  be  domus  mansionalis  in  law,  that 
it  refers  to  a  boose  divided  into  l^veral  chambers,  with  separate  outer 
doors,  and  that  neither  in  law  nor  in  common  sense  can  a  man  be  said 
to  be  in  possession  of  a  dwelling  house,  when  he  is  a  mere  lodger.  On 
the  principle  of  actual  severance,  chambers  of  inns  of  court  were  held 
to  be  a  dwelling-house,  in  Evans  and  Finch's  Case,  Cro.  Car.  47S.  In 
The  King  v.  Great  and  Little  Usworth,  6  Ad.  &  £.  261  (E.  C.  L.  B. 
vol.  31),  6  N.  &  M.  811  (E.  C.  L.  B.  vol.  86),  the  question  was,  whether 
each  floor  of  that  which  was  in  one  sense  one  house  was  in  law  a 
separate  and  distinct  dwelling-house :  it  appeared  that  each  floor  had 
a  separate  staircase  on  the  outside,  and  a  separate  outer  door:  and,  on 
account  of  that  actual  severance,  *the  floor  was  decided  to  be  a  r^  <  o 
separate  and  distinct  dwelling-house :  the  house  was  the  floor.       ^ 

In  Judson,  app.,  Luckett,  resp.,  2  C.  B.  107  (E.  C.  L.  B.  vol.  52),  1 
Lotw.  Beg.  Gas.  490,  the  claimant  occupied  the  upper  part  of  the 
house  and  the  kitchen,  having  a  distinct  and  separate  entrance  thereto. 
The  landlord  occupied  the  ground-floor,  having  a  distinct  and  separate 
entrance  thereto.  The  claim  in  the  list  was  for  part  of  a  house.  The 
judgment  is,  that  the  claimant  was  qualified,  because  a  part  of  a  house 
in  one  sense  may  be  so  completely  separated  from  the  residue  as  to 
constitute  a  house  in  another  sense.  The  description  "  part  of  a  house" 
might  be  true  according  to  common  understanding  of  the  word 
"  house,"  and  yet  may  denote  such  a  house  in  another  sense  as  will 
qualify.  In  this  judgment  the  qualification  is  made  to  turn  on  the 
actual  severance. 

The  law  relating  to  burglary  is  for  the  protection  of  human  abodes 
during  the  hours  of  sleep :  and  a  distinction  is  made  for  that  purpose 
which  has  no  analogy  with  qualification. 

The  general  rule  is,  that  a  part  of  a  house,  in  the  common  under- 
standing of  the  word,  does  not  become  a  house  in  law,  unless  there  be 
actual  severanca  In  Leach's  Crown  Cases  00,  in  the  notes  to  Boger's 
Case,  Lord  Holt's  opinion  is  reported  thus : — '^  If  inmates  have  several 
rooms  in  a  house,  of  which  rooms  they  keep  the  keys,  and  inhabit 
(hem  severally,  yet,  if  they  enter  into  the  house  at  one  outer  door 
with  the  owner,  these  rooms  cannot  be  said  to  be  the  d¥relling*houses 
of  the  inmates;  but  the  indictment  ought  to  be,  for  breaking  the 
house  of  the  owner."  If  the  owner  does  not  reside  on  the  premises, 
the  crime  of  feloniously  breaking  into  the  sleeping  abode  of  a  lodger 
in  the  night  is  precisely  the  same  as  it  would  he  if  the  landlord  slept 
there:  and,  in  that  case,  it  is  held  that  the  abode  of  the  lodger  may 
be  called  his  domus  *man8ionalis.  This  exceptional  rule,  de-  r«^Q 
pending  on  the  reasons  above  ^assigned,  is  no  ground  whatever  ^  ' 
for  holding  lodgings  to  be  a  "  house"  within  the  meaning  of  a  statute 
requiring  the  claimant  of  a  vote  to  be  the  occupier  of  a  house :  and 
yet  these  exceptional  cases  were  pressed  on  the  Court  in  Toms,  app., 
liuckett,  reap.,  6  C.  B.  23  (E.  C.  L.  B.  vol.  57),  2  Lutw.  Beg.  Cas.  19, 
as  authorities  for  holding  that  lodgings  became  a ''  house,"  if  the  ownei 
did  not  sleep  on  the  premises. 

For  these  reasons,  and  on  these  authorities,  we  hold  that  the  quali- 
fication &iled  in  respect  of  the  subject  of  occupation. 

Decision  affirmed. 
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Kififfchn,  for  the  respondent,  asked  for  the  costs  of  the  appeal.  He 
submitted,  that,  inasmuch  as  there  were  at  least  two  cases,  riz.,  Pitts, 
app.,  Smedley,  resp.,  8  Soott  N.  B.  907,  7  M.  &  a.  86  (E.  C.  L.  R.  yoL 
49),  1  Lutw.  Beg.  Cas.  168,  and  Wansey,  app.,  Perkins,  resp.  (Hill's 
Case),  8  Scott  N.  R.  978,  7  M.  &  0. 161,  1  Lutw.  Reg.  Cas.  252,— 
expressly  in  point  against  him,  the  appellant  ought  to  pay  the  penalty 
of  his  unsuccessful  experiment. 

PcR  Curiam.-*— We  think,  that,  under  the  circumstances,  regard 
being  had  to  the  unsatisfactory  state  of  the  authorities  upon  the  sub- 
ject, the  appellant  was  justified  in  taking  the  opinion  of  the  Court 
upon  his  right  to  the  franchise.  Coeta  refused. 


♦50]  ♦City  of  LONDON. 

ALEXANDER  BENNETT  WILSON,  Appellant;  THOMAS  ROB. 

ERTS,  Respondent.    JVw.  16. 

The  oeenpation  of  **  offioea,"  without  any  actoAl  aereranee  from  the  retichie  of  the  premiMO^ 
doea  not  eoofer  a  right  to  rote  for  a  oitjr  or  borongh,  ander  the  2  W.  4,  e.  46,  •.  27. 

R.  ooonpied  *'  offices"  io  the  eity  of  LoodoB,  cemprlalng  the  whole  of  tlie  Srvt  Soor  of  tli« 
houae  (hia  reaidenoe  being  within  the  required  distaooe),  and  waa  rated  and  aaaaeaed»  and  bad 
paid  all  ratea  and  taxea  in  reepeet  of  the  premiaea.  The  landlord  oeeapied  the  ahop  en  the 
ground-floor  of  the  honae,  and  with  hia  fbmilj  reaided  on  the  npper  floor  thereof.  There  wera 
two  outer  doora  to  the  hovae,— «ne  opening  from  the  atreet  into  the  ahop,  the  other  Into  a 
paaaage  eommnnioating  with  the  atairoaae  leading  np  to  the  flrat  and  vpper  floora.  The  door 
opening  from  the  atreet  into  the  paaaage  had  onljr  one  lock,  of  whioh  R.  and  Ibe  landlerd  ea€h 
bad  a  key :— Held,  that  R.  waa  not  qaalified  to  Tote  aa  tenant  of  a  <<  houae"  within  the  2  W.  4» 
0,  45,  a.  27,  the  **  anbjeot  of  oconpation"  being  a  *'  part  of  a  houae,"  which  part  bad  not  beeonae 
by  actual  aereranoe  an  entire  hoaae  in  any  aenae  of  the  word. 

At  a  conrt  held  for  the  revision  of  the  list  of  voters  for  the  city  of 
London,  Thomas  Roberts,  on  the  list  of  voters  of  the  company  of 
makers  of  playing-cards,  duly  objected  to  the  name  of  Alexander 
Bennett  Wilson  being  retained  on  the  list  in  respect  of  offices  at  No. 
82,  Dowgate  Hill,  in  the  parish  of  St  Mary  Bothaw.  The  facts  of  the 
case  were  as  follows  :— 

Alexander  Bennett  Wilson  (hereafter  called  the  appellant)  had  for 
a  period  of  more  than  twelve  calendar  months  prior  to  the  last  day 
of  July,  1861,  been  in  the  exclusive  occupation,  at  a  rent  of  lOL  a 
year,  and  upwards,  of  "offices"  comprising  the  whole  of  the  first-floor 
of  the  house  No.  82,  Dowgate  Hill,  aforesaid,  and  during  all  that  time 
had  resided  at  Charlton,  being  within  the  distance  of  seven  miles  of 
the  city  of  London,  find  been  rated  to  the  relief  of  the  poor,  and  been 
assessed  to  the  assessed  taxes,  and  had  paid  all  rates  and  assessed 
taxes  payable  by  him  in  respect  of  the  said  premises.  His  landlord 
occupied  the  shop  on  the  ground-floor  of  the  house,  and  resided  with 
his  family  on  the  upper  floor  thereof.  There  were  two  outer  doors  to 
the  said  house, — one  opening  from  the  front  street  into  the  shop  occu- 
pied by  the  landlord,  and  the  other  opening  from  the  front  street  into 
a  passage  communicating  with  the  staircase  leading  up  to  the  first 
♦fill  *^^^  upper  floors.  The  door  opening  from  the  street  into  the 
-I  passage  nad  only  one  lock ;  and  both  the  appellant  and  the  land- 
lord had  a  key  thereof  and  locked  and  unlocked  this  door  and  passed 
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through  the  same  when  and  as  they  pleaaed;  and  the  appellant  had 
never  been  in  any  waj  controlled  bj  his  landlord  in  the  use  of  this 
door.  The  only  mode  of  access  which  the  appellant  had  to  the  first 
floor  in  his  occupation  was  through  this  door  into  the  passage  com- 
mnnicating  with  the  common  staircase :  but  there  was  also  an  inner 
door  leading  from  the  shop  into  the  passage ;  and  thia  was  used  exclu* 
sirely  by  the  landlord  and  his  &mily» 

The  question  was,  whether,  under  the  circumstances  stated,  the 
occupation  and  tenancy  of  the  appellant  were  sufficient  in  point  of 
law  to  entitle  him  to  have  his  name  inserted  in  the  list  of  voters,  in 
respect  of  the  qualification  described  on  such  list 

The  revising  barrister  held  that  they  were  not  sufficient  for  that 
purpoea,  and  expunged  his  name  from  the  list  of  voters. 

If  the  Court  should  be  of  opinion  that  that  decision  was  erroneous, 
the  name  of  the  appellant  was  to  be  reinstated  in  the  list  of  voters  for 
the  parish  of  St  Mary  Bothaw. 

Ovorend^  Q.  G.  (with  whom  was  FawoeUi  for  the  appelant — The 
qaestaoB  is  whether  the  appellant  is  entitlea  to  have  his  name  inserted 
in  the  list  of  voters  as  the  occupier  of  *'  offices.^'  He  does  not  reside 
on  the  premises;  so  as  to  make  him  a  lodger.  He  has  the  exclusive 
occupation  of  all  the  rooms  on  the  first  floor;  he  has  the  command 
of  the  outer  door ;  and  he  is  rated  for  the  premises  he  so  occupies. 
The  case  is  not  to  be  distinguished  from  Wright,  app.,  The  Town 
Clerk  of  Stockport,  resp.,  7  Scott  N.  S.  661,  5U.kQ.SS  (E.  C.  L.  B. 
vol.  44X  1  Lutw.  Beg.  Cas.  82.  There^  a  factory  containing  four 
*stories  or  floors  was  let  ofi^  to  a  number  of  di£ferent  persons  for  c^p-a 
the  purpose  of  cotton  spinning :  to  each  of  these  persons  a  dis-  ^ 
tinct  portion  of  the  building,  consisting  of  one  room,  was  let  at  a  dis* 
tinct  rent,  varying  from  lOL  to  SOL  per  annum  for  each  room,  accord- 
ing to  its  dimensions:  in  these  rooms  each  tenant  had  his  own 
machines  for  spinning,  which  machines  were  worked  by  a  power  sup- 
plied by  a  steam-engine  belonging  to,  and  worked  by  and  at  the 
expense  of  the  landlord,  who  also  found  the  main  gearing  or  shafting 
wluch  communicated  such  power  to  the  machines;  it  being  part  of 
the  contract  with  each  tenant  that  the  landlord  should  so  supply  such 

Eower :  each  tenant  had  the  exclusive  use  of  his  room,  and  had  the 
ey  to  the  door  thereof:  the  approach  was  in  some  instances  a  com- 
mon staircase  leading  from  the  entrance  to  the  factory,  and  upon  which 
staircase  the  different  doors  to  the  rooms  opened ;  in  others,  the  rooms 
were  approached  by  separate  staircases  from  the  ground  outside  the 
building ;  and  in  others  by  doors  on  the  ground  opening  into  the 
&ctory  yard :  and  the  Court,  after  time  taken  to  consider,  decided 
that  each  of  these  rooms  so  held  was  such  a  building  as  under  the  2 
W.  4,  c.  45,  s.  27,  would  confer  a  right  of  voting  upon  the  occupier, 
and  that  each  tenant  had  an  exelusive  occupation.  Tindal,  G.  J., 
delivering  the  judgment  of  the  Court,  says :  **  We  are  of  opinion  that 
each  of  the  rooms  held  in  the  manner  described  in  the  case  was  such 
a  boilding  as  to  confer  the  right  of  voting  upon  its  occupier.  It  is 
called  in  the  ease  'a  room;'  it  is  described  as  a  distinct  or  separate 
portion  of  the  factory :  each  tenant  is  stated  to  have  the  exclusive  use 
of  bis  own  room,  and  the  key  to  the  door  thereof.    And  we  think 
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such  a  description  and  suoh  a  mode  of  occupation  brings  it  as  much 
within  the  meaning  of  the  word  'building'  as  is  a  shop  or  counting- 
^coi  house,  which  are  expressly  specified  ^in  the  Act."    In  Toms, 
^J  app.,  Luckett,  resp.,  6  C.  B.  28,  84  (E.  C.  L.  B.  vol.  67),  2  Lutw. 
Reg.  Cas.  19,  Wilde,  C.  J.,  says :  "  The  27th  section  of  the  2  W.  4,  c. 
45,  enacts  that  every  male  person  of  full  age,  who  shall  occupy,  as 
owner  or  tenant,  'any  house,  warehouse,  counting-house,  shop,  or  other 
building,'  of  the  clear  yearly  value  of  not  less  than  101,  shall,  if  duly 
registered  according  to  the  provisions  thereinafter  contained,  be  enti- 
tled to  vote  in  the  election  of  a  member  to  serve  in  parliament.   What 
did  the  legislature  intend  to  be  comprised  within  those  words?    We 
all  well  know  that  the  terms  'warehouse,  counting-house,  shop,'  im- 
port parts  of  houses  devoted  to  particular  purposes  of  business ;  and 
the  general  words  that  follow,  'or  other  building/ must  have  been 
intended  to  embrace  other  separate  occupations  of  distinct  portions  of 
a  house.    The  object  of  the  legislature,  in  introducing  these  word% 
seems  to  have  been,  to  prevent  the  discussions  that  might  be  expected 
to  arise  out  of  the  previous  words."    [Williams,  J. — Is  not  a  lodaer 
a  tenant  7(a)    He  may  be  distrained  on,  even  in  the  case  of  ready- 
furnished  lodgings :  Newman  v,  Anderton,  2  N.  B.  224.    The  cases 
upon  this  subject  seem  to  me  to  have  been  running  in  a  wrong  groove. 
Is  not  the  question,  whether  the  party  is  tenant  of  a  JumseT]     Almost 
anything  will  satisfy  the  word  ^' house:"  see  Nunn,  app.,  Denton^ 
resp.,  8  Scott  N.  B.  794,  7  M.  &  G.  66  (E.  C.  L.  R.  vol.  49),  1  Lutw. 
Beg.  Cas.  178 ;  Daniel,  app.,  Coulsting,  resp.,  8  Scott  N.  B.  949,  7  M. 
&  ti.  122,  1  Lutw.  Beg.  Cas.  280 :  and  see  Whitmore,  app.,  Weolock 
(Town  Clerk),  resp.,  7  Scott  N.  B.  489,  6  M.  &  G.  9  (E.  C.  L.  B.  vol. 
44),  1  Lutw.  Beg.  Cas.  10.     [Wiluams,  J. — The  position  of  a  lodger 
is  very  fully  considered  by  Lord  Mansfield  in  Lee  v.  Gansell,  Cowp.  1, 
where  it  was  held  that  a  bailiff  in  execution  of  mesne  process  may 
*541   ^^^^^  ^P^^  ^^^  *door  of  a  lodger's  apartment,  having^ first 
^   gained  peaceable  entrance  at  the  outer  door  of  the  house.]   That 
could  hardly  apply  in  the  case  of  a  holding  such  as  this. 

UncUrdoum,  who  appeared  for  the  respondent,  stated  that  he  was 
instructed  to  leave  the  case  in  the  hands  of  the  Court 

Cktr.  adv.  vulU 

Erlb,  C.  J.,  now  delivered  the  jud^ent  of  the  Court: (ft)— 

In  this  case  the  claimant  occupied  the  first  fioor,  being  a  part  of  a 
house,  which  part  had  not  become  by  actual  severance  an  entire  house 
in  any  sense  of  the  word:  and  we  consider  that  the  qualification  fails, 
because  the  tenement^  the  subject  of  occupation,  was  not  sufficient.  It 
is  not  stated  to  be  a  shop,  warehouse,  or  counting-house.  It  was  not 
a  house,  because  it  was  only  a  part  of  a  house.  It  was  not  a  building 
of  a  nature  anidogous  to  the  others  described  in  the  statute,  because  it 
was  only  one  part  of  a  building,  without  any  actual  severance  from 
the  other  parts. 

We  have  assigned  our  reasons,  and  referred  to  the  authorities  on 
which  we  rely  in  support  of  this  judgment,  in  the  case  of  Cook,  app., 
Uumber,  resp.,  ant^,  p.  83. 

(a)  Cook,  app.,  Humber,  reap.,  antd,  p.  SS,  bad  not  At  tbia  time  been  deelded. 
(6)  The  Jadgea  preaent  at  the  argument  were,  Brle^  0.  J.,  WUliama,  J.,  Bjlea,  J.,  nad  X«aU 
Ing,  J. 
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This  being  our  opinion  upon  the  natnre  of  the  tenement  occnpied, 
it  is  immaterial  to  consider  how  the  occupation  of  the  claimant  was 
affected  by  the  uncontrolled  access  to  the  first  floor,  and  by  his  absence 
all  night  from  the  premises.  Decision  affirmed. 


♦City  of  WESTMINSTER.  [*55 

HENRY  SMITH,  Appellant;  GEORGE  HUGGETT,  Respondent. 

Nov.  11. 

Kotieu  of  obJwtloB  to  aToter  for  (bo  oity  of  Woitminitor  iroro  tout  to  tbo  ovorsoors,  hy  pott, 
ondoood  in  ono  onvolopo^  addrMaod  '^  to  tho  OTonoon  of  tbo  puitb  of  St.  Anno,  in  tbo  citj  of 
Wootmiottor,"  poraoant  to  tbo  lOlot  aoctioB  of  the  6  A  7  Vict.  o.  18,  and  wore  duly  rocoiTod 
and  pnblisbod  bj  tbom  : — Hold,  tbat  tbla  was  a  snlBciont  lonrioo ;  and  that  tbo  ol^eetor  was  not 
boand  (o  sbow  tbat  bo  bad  eompliod  witb  all  tbo  roqniremonts  as  to  posting  in  s.  100. 

<^Mre,  wbolbor  tbo  proTisioaa  of  i.  100  as  to  sorrioo  of  notioes  by  post,  apply  to  notlooo  to 


At  a  Ck>art  held  for  the  revision  of  the  list  of  voters  for  the  city  of 
Westminster,  Henry  Smith  objected  to  the  name  of  John  Michael 
Allen  being  retained  on  the  list  of  voters  for  the  parish  of  St.  Anne, 
Westminster.  The  name  of  John  Michael  Allen  appeared  on  the  list 
of  persons  claiming  to  vote,  as  follows: — 


AlIoB,  Joba  Miebad. 

ST,  Wardoar  Stnot 

House. 

37,  Wardour  Street. 

The  facts  of  the  case  were  as  follows : — On  the  revising  barrister 
calling  upon  the  objector,  in  conformity  with  the  40th  section  of  the 
6  &  7  Vict.  c.  18,  to  prove  the  service  of  his  notice  of  objection  on 
the  overseers  of  the  parish  of  St.  Anne,  it  appeared  that  this  notice 
was  enclosed  in  the  same  cover  with  several  others  intended  to  be 
served  by  the  objector  in  the  same  parish.  The  cover  was  addressed 
to  "  the  overseers  of  the  parish  of  St.  Anne,  in  the  city  of  Westmin- 
ster ;^^  and  a  parcel  of  notices  thus  made  up  was  despatched  by  post : 
but  the  regulations  prescribed  by  the  100th  section  of  the  above- 
mentioned  statute  for  the  posting  of  notices  of  objection  were  not  fol- 
lowed ;  and  no  duplicate  stamped  by  any  postmaster  according  to  the 
provisions  of  that  section  was  produced  before  the  revising  barrister. 

The  notice  of  objection  reached  the  overseers  of  the  said  parish  of 
St.  Anne,(a)  and  was  by  them  included  in  the  published  list  of  objec- 
tions. 

*It  was  contended  that  service  of  a  notice  of  objection  on   r^.^^. 
overseers  by  post  in  the  manner  described,  was  sufficient  to   '- 
satisfy  tho  provisions  of  the  statute ;  and,  if  it  were  not  sufficient,  the 
effects  of  tne  irregularity  were  removed  by  the  publication  of  the 
objection  in  the  overseers^  list. 

On  the  first  point,  the  revising  barrister  was  of  opinion  that,  if 
notices  of  objection  were  served  on  overseers  by  post  at  all,  the  mode 

(«)  It  was  n—mmted  on  tbo  argonient  tbat  tbo  notice  got  to  tbe  bands  of  tbo  orerseen  before 
Iba  35tb  of  Aagast,  at  tbo  Owt  was. 
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of  posting  prescribed  by  the  100th  section  of  tbe  statute  6  &  7  Yictw 
c.  18,  must  be  adopted ;  this  mode  of  posting  being  by  the  101st  sec- 
tion made  applicable  to  the  service  of  notices  on  overseers ;  and  that, 
consequentlv  service  by  post  of  a  notice  of  objection  on  overseers 
could  only  be  proved  before  the  revising  barrister  by  production  of  a 
duplicate  stamped  by  a  postmaster,  in  conformity  with  the  regulations 
provided  by  the  100th  section  of  the  statute. 

On  the  second  point,  the  revising  barrister  was  of  opinion  that  it 
was  not  in  the  power  of  the  overseiers,  by  tbe  publication  of  the  objec- 
tion, to  remove  the  effects  of  any  irregularity  committed  by  tbe  ob- 
jector in  the  performance  of  any  of  tbe  acts  required  from  him  by 
the  statute. 

The  concla<)ion  of  the  revising  barrister  on  the  case  before  hira, 
therefore,  was,  that  there  had  not  been  such  a  service  of  the  notice  of 
objection  on  the  overseers  as  the  Act  of  parliament  demanded.  Con- 
sfiquently,  he  retained  the  name  of  John  Michael  Allen  on  the  list  of 
voters  for  the  city  of  Westminster :  but»  in  view  of  the  appeal  to  be 
brought  before  this  Court,  he  called  upon  the  said  John  Michael  Allen 
to  prove  his  qualificatioa,  which  he  failed  through  non-appearance 

to  QO. 

The  cases  of  one,  hundred  and  eighty -one  other  persons  named  ia 
the  IJst  depending  on  the  same  decision,  were  consolidated  with  the 
principal  case. 

^^p^  *If  the  Court  should  be  of  opinion  that  the  decision  of  the 
^  revising  barrister  was  wrong,  the  name  of  John  Michael  A  Ilea 
ns  well  as  those  of  the  other  persons  above  referred  to  were  to  be 
expunged  from  the  register  of  voters  for  the  city  of  Westminster:  if 
they  should  hold  the  decision  rights  the  names  were  to  be  retained 
upon  the  register. 

Macnamara  (with  whom  was  the  Hon.  B.  Battrke),  for  the  appellants. 
— The  decision  come  to  by  the  revising  barrister  in  this  case  was 
clearly  wrong.  The  notices  in  question  were  well  served :  and, 
assuming  that  they  were  not,  the  revising  barrister  has  found  that 
they  duly  reached  the  hands  of  the  overseers,  and  were  duly  acted 
upon  by  them.  The  revising  barrister  held  the  service  to  be  insuffi- 
cient, because  the  requirements  of  s.  10&  of  the  6  &  7  Vict.  c.  18  had 
not  been  followed.  The  17th  section  of  the  statute  enacts  ''that  every 
person  whose  name  shall  have  been  inserted  in  any  list  of  voters  for  any 
city  or  borough  may  object  to  any  other  person  as  not  having  been 
entitled  on  the  last  day  of  July  next  preceding  to  have  his  name 
inserted  in  any  list  of  voters  for  the  same  city  or  Dorough ;  and  every 
person  so  objecting  shall  on  or  before  the  25th  of  August  in  that  year 
give  or  cause  to  be  given  a  notice,  according  to  the  form  numbered 
10  in  schedule  B.,  or  to  the  like  effect,  to  the  overseers  who  shall  have 
made  out  the  list  in  which  the  name  of  the  person  so  objected  to  shall 
have  been  inserted,"  &c.:  and  s.  18  provides  that  the  overseers  shall 
make  and  publish  a  list  of  the  persons  so  objected  to.  The  person 
objected  to  is  only  interested  in  tbe  publication  of  the  objection  :  it  is 
quite  immaterial  to  him  by  what  means  the  notice  has  come  to  the 
bands  of  the  overseers :  it  is  enough  that  it  has  reached  them  in  due 
,-^T  time.  The  40th  section  provides,  that,  where  the  *objector  ap- 
^  -   I)ears  to  support  the  objection,  and  proves  that  he  gave  the  notice 
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or  notioes  respectively  required  by  the  Act  to  be  given  by  him,  the 
revising  barrister  shall  call  upon  the  person  objected  to  to  prove  that 
he  was  entitled  on  the  last  day  of  July  then  next  preceding  to  have 
his  name  inserted  in  the  list  of  voters,  in  respect  of  the  qualification 
described  in  such  list  Then  the  100th  section,  which  prescribes  the 
mode  of  transmitting  notice  by  post,  enacts  that  "  it  shall  be  sufficient 
in  every  case  of  notice  to  an^  person  objected  to  in  any  list,  be.,  if 
the  notice  so  required  to  be  given  as  aforesaid  shall  on  or  before  the 
25th  of  August  be  sent  by  post,  free  of  postage,  &a,  directed  to  the 
person  to  whom  the  same  soall  be  sent,  at  his  place  of  abode  as  de* 
scribed  in  the  said  list  of  voters ;  and,  whenever  any  person  shall  be 
desirous  of  sending  any  such  notice  of  objection  by  the  post,  he  shall 
deliver  the  same,  duly  directed,  open,  and  in  duplicate,  to  the  post* 
master,  Ac. ;  and  the  postmaster  shall  compare  the  said  notice  ana  the 
duplicate,  and  on  beins  satisfied  that  they  are  alike  in  their  address 
ana  in  their  contents,  snail  forward  one  of  them  to  its  address  by  the 
po«t^  and  shall  return  the  other  to  the  party  bringing  the  same,  duly 
stamped  with  the  stamp  of  the  said  post-office ;  and  the  production  by 
the  party  who  posted  such  notice  of  such  stamped  duplicate  shall  be  evi* 
dence  of  the  notice  having  been  given  to  the  person  at  the  place  men- 
tioned in  such  duplicate  on  the  day  on  which  such  notice  would  in  the 
ordinary  course  c^  post  have  been  delivered  at  such  place."  This 
section  has  no  application  to  the  service  of  the  notice  upon  the  over- 
seers. That  is  dealt  with  by  s.  101,  which  provides,  ^'  that  whenever 
any  notice  is  by  this  Act  required  to  be  given  or  sent  to  the  overseers 
of  any  parish  or  township,  it  shall  be  sufficient  if  such  notice  shall  be 
delivered  to  any  one  of  such  ^overseers,  or  shall  be  left  at  his  r«.g 
place  of  abode  or  at  his  office  or  other  place  for  transacting  '- 
parochial  business,  or  shall  be  sent  by  the  post,  free  of  postage,  or  the 
postage  thereof  being  first  paid,  addressed  to  the  overseers  of  the 
particular  parish  or  township,  naming  the  parish  or  township,  and 
the  county,  city,  or  boroagh  respectively  to  which  the  notice  to  be  so 
sent  may  relate,  without  addine  any  place  of  abode  of  such  overseers." 
Thus,  two  modes  are  prescribea  for  sending  notices  to  overseers, — one 
by  delivering  the  document  to  any  one  of  the  overseers,  or  leaving  it 
at  his  place  of  abode,  or  at  his  office  or  other  place  for  transacting 
parochial  business, — ^the  other,  by  sending  it  by  post  addressed  to 
•*  the  overseers"  of  the  particular  parish,  &c.  [Bylbs,  J. — May  not  a 
service  by  the  post  be  proved,  where  it  has  come  to  hand,  without 
having  recourse  to  the  machinery  provided  by  s»  100  ?]  It  is  sub- 
mitted that  it  may ;  and  that  it  is  quite  immaterial  how  the  document 
reaches  the  overseers,  if  it  be  proved  to  have  actually  reached  them 
in  due  time.  If  the  overseer  be  present,  and  produces  the  notice,  and 
declares  that  he  received  it  in  due  time,  what  more  can  be  required  ? 
In  Bishop,  app.,  Helps,  resf>.,  2  C.  B.  46  (E.  C.  L.  R.  vol  62),  1  Lutw. 
Reg.  Cas.  853,  it  wa.4  held  that  sending  a  notice  of  objection  to  the 
party  objected  to,  by  the  post,  pursuant  to  the  directions  of  the  6  &  7 
Vict.  c.  18,  s.  100,  is  a  sufficient  substitute  for  giving  the  notice  to  the 
party,  or  leaving  it  at  his  place  of  abode,  as  req^uired  by  s.  7 ;  and 
therefore,  where  a  notice  was  posted  under  s.  100,  m  sufficient  time  to 
reach  the  party,  according  to  the  ordinary  course  of  post,  on  the  25th 
of  August,  it  was  held  that  such  service  was  sufficient^  notwithstand- 
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ing  that  the  actual  delivery  was  accidentally  delayed  until  the  27th. 
In  Jones,  app.,  Innous,  resp.,  17  G.  B.  290  (E.  G.  L.  R.  vol.  84),  a  notice 
of  objection  to  a  county  vote  was  addressed  "  to  the  overseers  of  the 
*f{01  ^P^^'^^  ^^  township  of  B.,"  without  adding  the  county,  as  re- 
J  quired  by  the  6  &  7  Vict.  c.  18,  s.  101 :  the  notice,  however 
having  been  found  to  have  reached  the  hands  of  the  overseers  before 
the  2dth  of  August,  it  was  held  that  the  notice  and  service  were  suffi- 
cient. And  in  Godsell,  app.,  Innous,  resp.,  17  G.  B.  295  (£.  G.  L.  B. 
vol.  84),  the  overseers  having  acted  upon  a  similar  notice,  by  insert- 
ing the  name  of  the  party  in  the  list  of  persons  objected  to, — although 
it  did  not  appear  when  it  reached  their  hands, — the  court  again  held 
the  notice  and  service  to  be  sufficient,  saying,  that,  in  the  absence  of 
any  finding  to  the  contrary,  they  would  assume  that  the  overseers  had 
done  their  duty.  In  the  analogous  cases,  which  may  be  referred  to, 
of  motions  to  set  aside  proceedings  for  want  of  due  service  of  pro- 
cess, it  is  not  enough  for  the  party  to  swear  that  he  has  not  been 
served  with  the  writ:  he  must  state  farther  that  the  copy  left  did  not 
come  to  his  possession  or  knowledge :  Phillips  v.  Ensell,  1  G.  M.  &  B. 

874.t 

David  Keane  (with  whom  was  Bridge)^  for  the  respondent. — ^The 
decision  of  the  revising  barrister  in  this  case  was  perfectly  correct. 
The  question  presented  for  his  decision,  was,  whether  or  not  the  pro- 
cess for  bringing  the  party  objected  to  to  defend  his  right  to  be  upon 
the  register  was  properly  served.  That  process  is  provided  by  the 
17th  section  of  the  6  &  7  Vict.  c.  18,  which  requires  the  objector, 
amongst  other  things,  on  or  before  the  25th  of  August,  to  give  or 
cause  to  be  given  to  the  overseers  a  notice  of  his  objection  to  the  vote 
of  any  particular  person.  A  notice  in  the  required  form  was  in  this 
case  enclosed  with  others  in  an  envelope,  which  envelope  was  addressed 
to  "  the  overseers  of  the  parish  of  St.  Anne,  in  the  city  of  Westmin- 
ster." [Erlb,  G.  J. — And  duly  came  to  their  hands.]  The  case  so 
i^/.«  1  finds :  but  none  of  the  ^directions  for  the  transmitting  of  notices 
-I  by  post  contained  in  the  100th  section  of  the  statute  were  fol- 
lowed. In  many  cases,  the  law  has  recognised  the  service  of  notices 
by  post,  as  in  the  case  of  notice  of  dishonour  of  bills,  for  instance. 
But,  with  respect  to  these  notices,  the  legislature  has  thought  fit  to 
superadd  something  to  make  the  service  effective:  and  those  who 
choose  to  adopt  the  statutory  mode  of  service  must  take  care  to  follow 
all  the  req^uisitions  of  the  statute.  The  legislature  evidently  intended 
that  the  time  of  service,  where  the  notices  are  transmitted  by  post, 
should  be  placed  beyond  doubt,  by  making  the  post-office  stamp  the 
medium  of  proof,  so  as  to  have  a  reliilble  recora  of  the  transaction. 
It  is  no  answer  to  say  that  the  overseers  have  acknowledged  the 
receipt  of  the  notice,  and  have  acted  upon  it  by  publishing  the  name 
of  the  party  in  the  list  of  persons  objected  to.  It  may  be  that  the 
legislature  were  desirous  of  putting  it  out  of  the  power  of  the  over- 
seers to  indulge  their  political  feelings  by  making  a  partial  selection 
of  notices  which  have  arrived  too  late. 

The  Gourt  intimated,  that,  as  the  next  case  was  substantially  the 
same,  they  would  hear  the  argument  for  the  respondent  in  that,  and 
then  (if  necessary)  hear  the  appellant's  counsel  in  reply  upon  both 
before  pronouncing  their  opinion.  See  the  next  case. 


COMMON  BENCH  KBFORTS.    (11  J.  SCOTT.    N.  8.) 


62 


♦County  of  MIDDLESEX. 
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HENBY    SMITH,    Appellant;    WILLIAM    ALBERT   JAMES, 

Ileepondent.    Nov,  16. 

Noti«ef  of  objeetioB  to  a  roter  for  the  eonoty  of  Middleiez  were  leot  to  tbe  oreneen,  &jr  fotit, 
eneloeed  in  one  enrelope,  nddroMed  **  to  tbe  oreneen  of  tbe  puiab  of  Aoton,  in  tbe  eonnty  of 
Middleeex,"  pnrtQMit  to  tbe  10  lit  leetioa  of  tbe  6  A  7  Viet.  e.  18,  nnd  were  daly  reeeired  and 
pmbliebed  bj  tbem  :-^J9eld,  tbnt  tbis  wm  a  eQiBoient  Mnriee ;  and  tbat  tbe  objector  was  not 
bound  to  ebow  tbat  be  bad  eompUed  witb  all  tbe  requirement!  as  to  potting  in  ■.  100. 

Qwmrt,  wbetber  tbe  proviaione  of  s.  100  as  to  serTioe  of  notices  by  post,  apply  to  notioeo  to 
OTerteen? 

• 

At  a  Court  held  at  Brentford  on  tbe  28tb  of  October,  1861,  for  tbe 
revision  of  tbe  lists  of  voters  for  tbe  county  of  Middlesex,  Jobn 
Anthony  Cotes  objected  to  the  name  of  George  Henry  Hayward 
being  retained  on  tbe  list  of  voters  for  Brentford.  The  name  of 
George  Henry  Hayward  appeared  on  tbe  list  of  persons  claiming  to 
Tote,  in  the  subjoined  form : — 


Hayward,  Oeoife  Henry. 

Aoton. 

Copybold  land  and 
bnUding. 

Cbnreb  Field, 
Aetoa. 

The  facts  of  the  case  were  as  follows : — On  the  objector  being  called 
upon,  in  conformity  with  the  40th  section  of  tbe  6  &  7  Vict.  c.  18,  to 
prove  tbe  service  of  his  notice  of  objection  on  tbe  overseers  of  the 
parish  of  Acton,  in  the  county  of  Middlesex,  it  appeared  that  his 
notice  was  enclosed  in  the  same  cover  witb  several  others  intended  to 
be  served  by  the  objector  in  tbe  same  parish.  The  cover  was  ad- 
dressed "  to  the  overseers  of  the  parish  of  Acton,  in  the  county  of 
Middlesex ;"  and  the  parcel  of  notices  thus  made  up  was  despatched 
by  post :  but  the  regulations  prescribed  b  v  tbe  100th  section  of  the 
above-mentioned  statute  for  the  posting  oi  notices  of  objection  were 
not  followed ;  and  no  duplicate  stamped  by  any  postmaster  according 
to  the  provisions  of  tbat  section  was  produced  before  the  revising 
barrister. 

The  notice  of  objection  reached  the  overseers  of  the  parish  of  Acton 
on  or  before  the  26th  of  August,  and  was  by  them  included  in  their 
published  list  of  objections. 

^It  was  contended  tbat  service  of  a  notice  of  objection  on   r^eto 
overseers,  by  post,  in  the  manner  described,  was  sufficient  to  '- 
satisfy  the  101st  section  of  the  statute ;  and  that,  if  it  were  not  suffi- 
cient, the  effects  of  the  irregularity  were  removed  by  the  publication 
of  the  objection  in  the  overseers'  list 

On  the  first  point,  the  revising  barrister  was  of  opinion,  that,  if 
notices  of  objection  were  served  on  overseers  by  post  at  all,  the  mode 
of  posting  prescribed  by  the  100th  section  of  the  6  &  7  Vict,  c  18 
must  be  adopted ;  this  mode  of  posting  being  by  the  101st  section 
made  applicaole  to  the  service  of  notices  on  overseers;  and  that,  con- 
sea  uently,  service  by  post  of  a  notice  of  objection  on  overseers  could 
only  be  proved  before  the  revising  barrister  by  production  of  a  dupli- 
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cate  stamped  by  a  postmaster  in  conformity  with  the  regulations  pro- 
Tided  bv  the  100th  section  of  the  statute. 

On  the  second  point,  the  revising  barrister  was  of  opinion  that  it 
was  not  in  the  power  of  the  overseers,  by  the  publication  of  the  objec- 
tion, to  remove  the  efifeets  of  any  irregularity  committed  by  the 
objector  in  the  performance  of  the  acts  required  from  him  by  the 
statute. 

The  conclusion  of  the  revising  barrister  on  the  case  before  him, 
therefore,  was,  that  there  had  not  been  such  a  service  of  the  notice  ot 
objection  on  the  overseers  as  the  Act  of  parliament  demanded.  Conae- 
quently,  he  retained  the  name  of  George  Henry  Hay  ward  on  the  list 
of  voters  for  the  county  of  Middlesex ;  but,  in  view  of  the  appeal  to 
be  brought  before  this  Court,  he  called  upon  the  said  George  Henry 
Haywara  to  prove  his  qualification,  which  he  failed  through  non- 
appearance to  do. 

The  cases  of  four  hundred  and  thirty-nine  other  persons  named  in 
the  lists  depending  on  the  same  decision,  were  consolidated  with  the 
principal  case. 

^oA^  *If  the  Court  should  be  of  opinion  that  the  decision  of  the 
J  revising  barrister  was  wrong,  the  name  of  George  Henry  Hay* 
ward  as  well  as  those  of  the  other  persons  above  referred  to  were  to 
be  expunged  from  the  register  of  voters  for  the  county  of  Middlesex : 
if  they  should  hold  the  decision  right,  the  names  were  to  be  retained 
upon  the  register. 

Macnamara  (with  Bourke)  appeared  for  the  appellants. 

Wekby,  for  the  respondent. — The  only  difference  between  this  and 
the  last  case  is,  that  this  is  the  case  of  a  county  vote.  The  40th 
section  of  the  6  &  7  Vict.  c.  18  not  only  requires  the  objector  to  prove 
that  due  notice  of  objection  was  given,  but  that  he  gave  or  caused  it 
to  be  given.  The  mere  admission  of  the  overseer  that  he  received  the 
notice  on  the  25th  of  August  is  no  proof  that  the  olgector  gave  the 
notice.  [Williams,  J. — ^He  need  not  give  the  notice  himself:  he 
may  do  it  by  an  agent;  and  the  postc^ce  may  be  his  agent  f4>r  that 
purpose.]  The  statute  has  pointed  out  how  a  service  through  the 
post-office  may  be  effected.  Here  the  proof  is  attempted  to  be  com- 
pounded of  what  was  done  at  the  post-office  and  the  admission  of  the 
overseers.  The  latter,  however,  must  be  taken  with  the  nature  and 
the  time  and  mode  of  the  service.  The  service^  it  is  submitted,  is. 
proved  by  what  took  place  at  the  post-office :  and,  if  this  sort  of  ser- 
vice will  suffice,  all  tne  machinery  provided  by  the  100th  section  is 
idle  and  purposeless.  The  provision  in  s.  100  for  sending  notices  to. 
the  overseers  bv  post,  evidentlv  means  to  incorporate  all  the  formali- 
ties prescribed  for  that  mode  of  service  by  the  100th  section.  [Wil- 
liams, J. — Your  argument  would  deserve  consideration,  if  the  notices 
^QK-^  had  never  reached  the  overseers^]    See  the  *difficulty  of  this 

-'  mode  of  proo£  Several  notices  are  enclosed  in  one  envelope. 
It  may  be  necessary  to  prove  the  time  at  which  a  particuUur  notice 
was  served :  the  overseer  who  received  it  has  no  recollection  of  the 
time  when  he  received  it:  how,  under  such  circumstances,  could 
recourse  be  had  to  the  envelope  to  ascertain  the  £BM^t7(a)    The  whole 

(a)  Th«rB  WS9  mnotlnr  appMl  fron  Mm  emra^  of  MiddlcMx,— Jsbm,  spp..  Smith,  i«i|iw,— > 
in  whieh  the  Ucta  ware  the  tame  m  in  these  two  esM*,  exeept  that  there  eech  notice  wm  in  a 
MIMinte  enTolope.    It  wm  tnken  to  be  ditpoted  of  by  the  deeieion  in  the  othen. 
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diAcnlty  is  got  rid  of  by  holding  that  the  coly  evidence  of  the  trans- 
mission by  post  shall  be  the  stamped  duplicate  received  from  the 
postmaster  under  the  provisions  of  the  100th  section. 

Maenamara  was  not  called  upon  to  reply. 

Eblb,  C.  J. — ^I  am  of  opinion  that  the  conclusion  arrived  at  by  the 
revising  barristers  in  these  two  cases  of  Smith,  app.,  Huggett,  resp., 
and  Smith,  app.,  James,  resp.,  was  erroneous,  and  that  the  statute  has 
been  sufficiently  complied  with.  The  17th  section  (a)  of  the  statute 
requires  the  objector  on  or  before  the  25th  of  August  to  give  or  cause 
to  be  given  a  notice  to  the  overseers.  The  evidence  here  is,  that  the 
objector  placed  the  notices  in  an  envelope  addressed  **  to  the  overseers 
of  the  parish  of  St.  Anne,  in  the  city  of  Westminster,"  in  the  one  case, 
and  **  to  the  overseers  of  the  parish  of  Acton,  in  the  county  of  Middle- 
sex," in  the  other  case,  and  that  both  envelopes  so  addressed,  with 
their  respective  contents,  came  to  the  hands  of  the  overseers  in  due 
time.  If  the  objector  had  sent  the  notices  by  a  private  messenger,  or 
had  *delivered  them  with  his  own  hand,  there  would  have  been  r^^^ 
no  question.  He  did  not  adopt  either  of  these  courses,  but  sent  '- 
them  by  the  post  Now,  for  many  purposes,  the  post  may  be  con- 
sidered as  the  agent  of  the  party  sending  the  notices.  Having,  there* 
fore,  sent  the  notices  by  his  agent,  the  objector  was  bound  to  go  on 
and  show  that  his  a^ent  duly  delivered  them.(i)  This  he  has  done. 
The  objection  urged  is,  that,  under  s.  100,  there  is  a  specific  provision 
for  a  statutory  mode  of  proving  the  sending  by  post  of  the  notices  to 
which  that  section  applies.  That  clause,  however,  is  an  enabling 
clause, — to  facilitate  the  proof  of  service :  it  relieves  the  party  sending 
the  notice  from  the  necessity  of  proving  that  it  has  reached  its  destina- 
tion, provided  the  formalities  prescribed  thereby  are  duly  complied 
with,  viz.,  the  delivery  of  the  notice  in  duplicate  to,  and  the  compari- 
son and  stamping,  &c.,  by  the  postmaster*  In  that  case,  the  party  who 
delivers  the  notices  to  the  postmaster  and  receives  from  him  the 
stamped  duplicate  is  enabled  by  the  production  of  that  document 
before  the  revising  barrister  to  prove  that  all  has  been  done  which 
the  statute  requires.^c)  It,  however,  takes  away  none  of  the  ordinary 
legal  modes  of  eflfecting  service.  That  being  so,  the  argument  founded 
upon  the  construction  of  the  statute  contended  for  on  the  part  of  the 
respondents,  that,  in  respect  of  notices  sent  by  post,  the  only  mode  of 
proving  that  they  have  reached  their  proper  aesti nation  is,  the  pro- 
duction of  the  stamped  duplicate  receivea  from  the  postmaster,  entirely 
£ails.  There  is  nothing  in  the  language  of  the  section  to  warrant  it ; 
and  it  is  clear  to  my  mind  that  the  legislature  had  no  such  intention. 
Where  the  100th  section  does  apply,  the  party  desirous  of  serving 
*the  notice  has  that  facility  a£fordea  to  him :  but  there  is  nothing  ^^^^ 
in  it  to  prevent  him  from  pursuing  the  ordinary  mode  of  service.  ^ 
The  objector  is  required  to  prove  that  be  has  given  his  notices  in  due 
time :  and  here  I  think  he  has  sufficiently  done  that.  The  decision 
most  be  reversed. 

Williams,  J. — I  am  entirely  of  the  same  opinion.    It  is  quite 
unnecessary  to  say  what  our  decision  would  have  been,  if  it  had  not 

(a)  The  7th  aeetion,  whieh  relatei  to  ctmaty  rottn,  ii  to  the  samo  elTeet. 

(6)  6m  Biihop,  app..  Helps,  reep.,  2  C.  B.  46  (£.  C.  L.  B.  toI.  M),  1  Lntw.  Beg.  Oat.  85S. 

(e)  See  Lewii,  app.,  Boberta,  reap.,  antA,  p.  23. 
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been  proved  that  the  notices  reached  the  hands  of  the  overseers.  Bat, 
as  the  notices  did  reach  the  overseers  in  due  time,  it  is  quite  clear 
that  the  objector  has  complied  with  the  statute.  He  has  given  or 
caused  to  be  given  the  proper  notice  to  the  overseers  within  the  time 
limited  by  the  7th  section  in  the  one  case  and  the  17th  section  in  the 
other. 

Btles,  J. — I  agree  that  the  only  question  in  these  two  cases  is, 
whether  the  objector  has  within  the  meaning  of  the  7th  and  17th  sec- 
tions of  the  6  &  7  Vict.  o.  18,  given  or  oau^  to  be  given  the  prof)er 
notice  to  the  overseers  within  the  time  prescribed  by  those  sections 
respectively.  The  meaning  of  that  provision  is,  that  the  party  shall 
give  the  notice  by  himself  or  by  an  agent.  In  each  of  these  cases.,  the 
objector  gave  the  notice  through  the  post-office :  and  I  must  confess  I 
do  not  see  why  the  postmaster-general  should  be  the  less  the  agent  of 
the  objector  for  this  purpose  because  he  is  a  public  officer.  It  is 
unnecessary  to  say  whether  or  not  the  provisions  in  s.  100  as  to  the 
service  of  notices  by  the  post  apply  to  tne  case  of  overs6er8.(a) 

Kbatinq,  J.,  concurred, 
^go-i       ^Macnamara  asked  for  costs  of  the  appeals :  but  the  Court 
^  refused  to  give  them.(&)  Appeal  allowed,  without  costa 

o)  In  Bifbop,  app..  Helps,  rasp.,  3  C.  B.  46  (B.  0.  L.  R.  roL  62),  1  Lutw.  Reg.  Ceb.  S63,  It 
WM  held  that  the  prorUioni  of  s.  100  are  equally  applicable  to  notieei  to  oreneen,  dlreeted  to 
their  araal  plaeee  of  abode,  as  proTided  hj  s.  101. 

(6)  The  rale  has  of  late  inrariably  been  not  to  giva  easts  to  i6«  appMamt  in  any  ease.  Bmm 
Soottfs  Costa,  3d  edit.  383,  a.,  where  the  nile  is  stated  with  tolerable  aoearaey. 


YORKSHIEE.— West  Riding. 

JOHN  FREEMAN,  Appellant;  ROBERT  JOHN  GAINSFORD, 

Kespondent.    Nov.  15. 

A  hospital  was  founded  at  ShelBeld,  under  the  will  of  Gilbert  Barl  of  Shrewsbury,  for  twenty 
"poor  persons  who  should  giro  themselTOS  to  the  senriee  of  God  and  to  praj  for  the  prosperity 
of  the  noble  family  of  the  founder  and  his  posterity."  The  perrons  eligible  as  members  or 
inmntes  were  to  be  '*  poor  indigent  people,  well  esteemed  of  Ibr  godly  life  and  eonrersation,  of 
good  conditions,  paaoeabie  and  quiet  amongst  thoir  neighbours,  and  such  as  by  persons  of 
honest  repute  should  be  Judged  lit  objecta  of  the  eharity."  Baeh  poor  person  on  his  or  her 
aleetion  was  placed  in  rooms,  with  oertain  allowances.  They  were  prohibited  from  letting  or 
assigning,  or  permitting  any  person  to  occupy  the  rooms  Jointly  with  them ;  and  they  were  to 
be  remorable  by  the  gorerning  body  if  found  guilty  of  certain  irregularities : — Held, — upon 
the  authority  of  Heartley,  app.,  Banks,  resp.,  5  0.  B.,  N.  S.  40  (B.  C.  h.  R.  rol.  94),— that  the 
Inmates  liad  no  such  estate  or  interest  in  tha  rooms  ooeupied  by  them  as  to  entitle  them  io  be 
ragislsred  as  Toters  for  the  county. 

At  a  Gonrt  held  for  the  revision  of  the  lists  of  voters  for  the  west 
riding  of  Yorkshire,  Jonathan  Buxton  objected  to  Thomas  Betts  &s 
not  haying  been  entitled  on  the  last  day  of  July,  1861,  to  have  his 
name  inserted  in  the  list  of  voters  in  the  township  of  Sheffield,  for  the 
said  west  riding. 

The  name  stood  on  the  oopy  of  the  register  relating  to  the  said 
township,  as  follows : — 
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ChristlMiHidraniuM. 

PlaMor«bod«. 

Katare  of  qnaliflcii- 
kloii. 

Flace  in  townihip. 

B«Ua,  Thomas. 

Shrewtbary  Hoi- 
piUl,  SbelBeld. 

Freehold  houe. 

Shreiribiiry  Hoepltd^ 
Self,  occupier. 

^Thomas  Betts  was  a  member  of  the  hospital  in  the  township  ^^^g 
of  Sheffield  founded  by  Gilbert,  Earl  of  Shrewsbury,  and  was  ^ 
duly  elected  and  appointed,  and  as  such  resided  in  separate  chambers 
and  rooms  of  the  nospital,  pursuant  to  his  appointment,  under  the 
trusts  and  constitutions  of  the  hospital,  hereinafter  set  forth ;  which 
chambers  and  rooms  are  of  the  annual  value  of  40«.  and  upwards,  and 
were  in  his  bonfi  fide  occupation,  and  had  been  in  his  possession  for 
six  calendar  months  next  previous  to  the  last  day  of  July,  1861. 

By  virtue  of  this,  Thomas  Betts  claimed  to  have  his  name  inserted 
and  retained  on  the  list  of  voters  as  entitled  to  vote  for  the  west  riding 
in  respect  of  an  equitable  freehold  estate  in  a  house  whereof  he  was 
seised  for  his  own  life,  pursuimt  to  the  18th  section  of  the  2  W.  4, 
a  45. 

The  hospital  of  Gilbert,  Earl  of  Shrewsbury,  situate  in  the  said 
township,  was  founded  under  the  following  circumstances,  and  gov- 
erned by  the  trusts  and  constitutions  following : — 

Gilbert,  Earl  of  Shrewsbury,  by  his  will,  bearing  date  in  May,  14 
Jac.  ly  devised  to  the  executors  thereof  all  his  manors,  lands,  tene- 
ments, and  hereditaments  whereof  he  was  seised  of  any  estate  of 
inheritance  in  fee  simple,  in  possession,  remainder,  or  reversion  (with 
certain  exceptions),  to  pay  funeral  expenses,  debts,  and  legacies,  and 
the  residue  and  surplusage  to  his  executors,  their  heirs,  executors, 
and  assigns.  And  he  thereby  willed  and  appointed  an  hospital  to  be 
founded  at  Sheffield  for  perpetual  maintenance  of  twenty  poor  persons, 
and  to  be  called  *'  The  Hospital  of  Gilbert,  Earl  of  Shrewsbury,"  and 
the  same  to  be  endowed  with  such  revenues  and  possessions  as  his 
executors  should  think  fit,  not  being  under  2002.  a  vear. 

This  will  was  proved  at  London  on  the  14th  of  May,  1616. 

*In  the  year  1625,  the  great-grandson  of  the  above  testator,  r^j^^ 
whose  name  was  Henry,  Earl  of  Norwich,  and  afterwards  Duke  ^ 
of  Norfolk,  for  performing  the  will,  erected  a  building  as  an  hospital 
in  Sheffield,  ana  placed  in  it  twenty  poor  persons,  ten  men  and  ten 
women ;  and,  in  tne  year  167S,  made  certain  constitutions  in  writing 
for  the  government  of  the  said  hospital. 

By  these  constitutions  it  was  established,  that,  in  the  said  hospital, 
there  should  be  for  ever  one  governor  and  twenty  poor  persons, — ten 
men  and  ten  women, — who  should  give  themselves  to  the  service  of 
Godf  and  to  pray  for  the  prosperity  of  the  noble  family  of  the  foundei 
and  his  posterity;  and  that  the  governor  and  every  of  them  should 
enjoy  such  chambers,  rooms,  and  accommodations,  from  time  to  time, 
for  their  lives,  together  with  such  stipend  and  all  other  allowances  as 
were  thereafter  to  every  of  them  limited  and  appointed,  every  one  of 
them  well  and  honestly  behaving  him  or  herself  according  to  those 
statutes,  constitutions,  and  ordinances.  And,  for  better  preventing 
of  idleness,  it  was  ordained  that  all  such  persons  as  were  or  should  be 
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placed  in  the  said  hospital,  as  well  men  as  women,  should  dispos  3 
themselves  to  some  work  and  labour  according  to  their  abilities  and 
health,  that  they  might  get  somewhat  towards  their  better  mainte- 
nance, and  might  in  some  measure  eat  their  own  bread,  and  have 
wherewithal  to  help  themselves  in  times  of  weakness  or  sickness. 
The  men  were  also  required  to  be  widowers  or  bachelors,  and  the 
women  widows  or  maids:  and  both  to  be  three  score  years  of  age  or 
upwards,  unless  dispensed  with  by  the  authority  of  the  Earl  Marshal 
of  England.  Their  modeof  election,  in  the  case  of  death  or  removal,  was 
to  be  by  the  governor  and  three  assistants  named  in  the  constitutions, 
♦711  ^^  ^^®  major  part  of  them,  presenting  the  names  *of  two  persons 

^  for  every  void  place  to  the  Earl  Marshal  or  his  heirs,  together 
with  a  certificate  of  tneir  place,  condition,  and  behaviour;  and  to  that 
end  the  said  earl  and  hid  heirs  might  elect  and  appoint  out  of  them 
one  or  more  persons  in  the  then  vacant  place  or  places ;  and,  in  the 
event  of  his  neglecting  to  do  so  for  six  weeks  after  due  notice,  then 
the  governor  and  his  assistants  should  fill  up  the  vacancies:  and  it 
was  also  provided  that  the  Earl  Marshal,  or  his  heirs,  might  make 
choice  of  a  person  without  certificate.  The  persons  to  be  elected  are 
to  be  poor  indigent  people,  well  esteemed  of  for  godly  life  and  con- 
versation, of  good  conditions,  peaceable,  and  quiet  amongst  their 
neighbours,  and  such  as  by  persons  of  honest  repute  shall  be  judged 
fit  objects  for  this  charity ;  and,  if  it  so  happen  by  misinformation  or 
mistake  that  any  person  or  persons  be  elected  wanting  such  qualifica- 
tions, he  shall  marry  afterwards,  or  in  anywise  behave  themselves 
contrary  to  these  rules  and  constitutions,  he  shall  then  be  removed 
and  expelled  by  the  governor  and  assistants  for  the  time  being,  or  the 
major  part  of  them,  and  another  chosen  in  his  place  and  room.  If 
any  of  the  said  poor  persons  profanely  or  frequently  curse  or  swear, 
or  frequent  any  wine  tavern  or  alehouse,  or  remain  there  above  one 
hour  in  a  day,  or  be  drunk,  or  any  otherwise  misbehave  themselves, 
the  governor  and  his  assistants  are  empowered  to  deduct  from  the 
offender's  next  week's  allowance  one  half  for  the  first  offence,  one 
whole  week's  allowance  for  the  second  offence,  and  two  weeks'  allow- 
ance for  the  third  offence.  If  he  be  incorrigible,  the  governor  shall 
take  from  him  his  gown  and  badge,  and  he  shall  be  for  ever  expelled 
and  removed  out  of  the  said  hospital,  provided  that  the  said  Earl 
Marshal  or  his  heirs  may  accordmg  to  their  will  and  pleasure,  by 
writing  under  his  or  their  hand,  restore  any  person  so  expelled.  It 
*721  ^^  ^^^^  *ordained  that  none  shall  lodge  with  any  of  the  poor 

-•  persons  in  their  room  or  rooms,  or  be  admitted  to  inhabit  there, 
upon  anv  pretence  whatsoever,  unless  license  be  first  obtained  under 
the  hand  of  the  said  Earl  Marshal  or  his  heirs,  or  under  the  hands  of 
the  governor  and  assistants,  or  the  major  part  of  them ;  but  they 
shall  be  helpful  one  to  another  according  to  their  strength  and  ability 
as  in  charity  they  ought,  provided  that  no  person  or  persons  be 
thereby  hindered  from  helping  any  of  the  aforesaid  poor  persons  in  the 
daytime  when  occasion  requires  it ;  and  that  none  of  the  said  poor 
persons  shall  lodge  abroad,  wander,  nor  beg  alms  upon  any  pretence 
whatsoever,  upon  pain  of  expulsion.  The  constitutions  having  also 
pointed  out  the  qualifications  and  duties  of  the  governor  of  the  hos- 
pital, and  bis  salary  having  been  named,  and  having  pointed  out  the 
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office  of  his  mssisunts,  provide  then  that  one  or  more  of  them  shall 
monthly  meet  with  the  govertior  to  pay  the  gorernor  and  poor  per- 
sona of  the  said  hospital  their  allowances  respectively  according  to 
sach  proportions  as  thereinafter  limited  and  appointed,  viz.,  to  everj 
man  2^.  6c2.  by  the  week,  and  to  every  woman  the  like  sum  of  2i.  6c/. 
by  the  week,  and  to  every  one  in  dae  season  two  vanloads  of  pit- 
coals  for  one  year's  firing;  and  the  assistants  and  governor  are  like- 
wise to  buy  clothing,  to  every  man  and  to  every  woman  one  pnrple 
gown  in  seven  years,  and  a  blue  one  every  two  years»  to  be  clothed 
withal,  on  each  of  which  gowns  shall  be  worn  a  stiver  badge  with  the 
arms  and  crest  of  the  family  of  the  founder ;  and  the  governor  to  have 
every  year  a  scarlet  gown.  The  persons  to  be  elected  are  to  be  taken 
or  chosen  ont  of  the  town  or  parish  of  Shefiield,  if  any  person  can 
therein  be  found  fit;  the  poor  tenants  thereabouts  of  the  said  Earl 
Marshal  and  his  heirs  to  have  the  preference  before  any  other  in  such 
election,  if  duly  qualified :  if  *there  be  no  persons,  then  the  said  ^^^q 
Earl  Marshal  is  to  make  choice  of  any  person  annlified  in  any  '- 
place  or  out  of  any  other  parish  where  the  saia  Earl  has  any  lands 
descended  from  the  said  Gilbert,  Earl  of  Shrewsburv. 

No  member  of  the  hospital  has  ever  be^  expellea  under  the  opera- 
tion of  the  above  constitutions. 

The  said  Henry,  Duke  of  Norfolk,  by  indenture  dated  28d  of  Novem- 
ber, 180((,  granted,  released,  and  conveyed  certain  lands  and  tenements 
in  the  counties  of  York  and  Derby,  to  trustees  and  their  heirs,  in  trust 
that  the  said  trustees  should  by  or  out  of  the  yearly  rents  and  profits 
of  the  said  land  and  hereditaments  maintain  and  keep  the  said  house 
and  building  of  the  hospital,  and  the  gardens  and  yards  thereunto 
belonging,  from  time  to  time,  for  ever,  as  need  or  occasion  should  be, 
with  all  needful  and  requisite  reparations,  and  should  provide  gowns 
and  other  provisions  for  the  said  governor  and  governess,  and  all  the 
members  and  officers  of  or  belonging  to  the  said  hospital  for  the  time 
being,  for  ever,  according  to  the  said  constitutions. 

Power  to  appoint  new  trustees  was  created  by  the  above  deed,  which 
power  was  exercised  in  the  year  1698  by  indenture;  and  by  Act  of 
parliament  passed  in  the  11  G.  1  (c.  xxxiii.),  the  trustees  then  survi- 
ving were  declared  to  be  seised  of  the  trust  lands  to  their  use  upon 
trust  to  apply  the  rents  and  profits  and  accumulations  that  had  arisen 
in  enlarging  the  buikiings  for  accommodating  additional  members  to 
be  added  to  the  hospital,  and  also  in  maintaining  and  keeping  the 
house  and  building  of  the  hospital,  and  the  gardens  and  yard  thereunto 
belonging,  with  good  and  decent  order  and  repair. 

It  was  also  enacted  that  the  governor  of  the  hospital  was  to  be  a 
clergyman  of  the  church  of  England,  and  elected,  appointed,  and  dis- 
placed for  any  misfeasance  or  neglect  of  duty,  in  the  same  manner  as 
the  ^governors  of  the  said  hospital  are  elected  and  displaced  r^,^ . 
according  to  the  said  cx>nstituttons.  ^  * 

Under  the  powers  of  this  Act  of  parliament,  it  was  provided  that  the 
number  cf  poor  persons  that  should  be  added  to  the  then  existing 
number  of  poor  persons  members  of  the  hospital  should  not  be  less 
than  four  men  besides  the  governor  and  other  poor  men,  and  not  less 
than  four  poor  women  besides  the  then  present  poor  women ;  and  that 
as  many  more  should  be  added  to  the  number  from  time  to  time  as  the 
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revenues  of  the  hospital  for  the  time  being  would  extend  to  make 
provision  for  according  to  the  constitutions  made  for  the  then  existing 
members,  so  that  a  surplus  of  revenue  be  left  sufficient  to  bear  the 
expenses  of  the  repairs  and  other  necessary  expenses  relating  to  the 
hospital.  And  by  this  Act  it  was  further  provided  that  nothing  in  it 
should  extend  to  take  away  or  invalidate  any  powers  belonging  to  the 
Duke  of  Norfolk  and  his  heirs,  as  heirs  of  the  founders  of  the  hospital, 
which  he  might  claim,  use,  or  exercise  by  virtue  of  the  constitutions 
of  the  hospital ;  and  that  the  said  duke  and  his  heirs  should  for  ever 
thereafter  exercise  such  power,  so  as  the  execution  thereof  did  not 
lessen  the  revenues  of  the  hospital,  nor  the  number  of  poor  persona 
therein  or  to  be  therein. 

The  number  of  members  of  the  hospital  had  become  subsequently 
increased  to  thirty -six  by  the  increase  of  the  accumulated  surplus 
revenue^,  until  the  year  1767,  when  a  flood  destroyed  part  of  the  hos- 
pital ;  and,  from  the  destruction  and  the  expense  attenaing  its  restora- 
tion, the  numbers  were  after  that  time  reduced  to  twenty-seven,  and 
the  original  constitutions  were  lost ;  in  consequence  of  which  circum- 
stances another  Act  of  parliament  was  passed  in  the  10  G.  8  (c.  Iviii.), 
for  explaining  and  amending  the  last  Act,  and  for  enlarging  the  powers 
*751  ^^^^^^^  ^^  ^^®  *said  Act,  and  for  further  purposes;  and,  for 
-■  establishing  the  constitutions,  a  copy  of  the  original  was  de- 
clared to  be  such  as  bound  the  hospital,  and  was  made  a  schedule  to 
•the  Act. 

The  powers  for  applving  the  accumulated  revenues  to  the  restora- 
tion of  the  hospital,  ana  for  restoring  the  number  of  its  members,  were 
thereby  granted;  and  increased  allowance  given  to  the  members, 
amounting  in  the  whole  to  a  weekly  sum  of  Ss,  6J.  apiece  for  each 
tpoor  member  of  the  hospital. 

It  was  also  stated  that  the  amending  and  explaining  the  former  Act 
might  in  many  respects  be  highly  beneficial  to  the  charity,  and  be 
conformable  to  the  original  intentions  of  the  founder  of  the  hospital 
The  reservation  of  the  powers  of  the  Duke  of  Norfolk  is  therein 
repeated,  so  that  their  exercise  did  not  lessen  the  revenues  of  the  hos- 
pital. 

The  trust  estates,  including  the  land  and  hospital  of  Oilbert,  Earl 
of  Shrewsbury,  have  from  time  to  time  been  conveyed  and  transferred 
to  new  trustees,  in  trust,  under  powers  of  the  Acts  of  parliament  in 
that  behalf,  for  the  said  hospital,  and  according  to  the  original  consti- 
tutions ;  and,  as  the  rents  and  revenues  have  increased  in  value,  addi- 
tions to  the  hospital  and  to  the  number  of  its  members  elected  under 
the  constitutions  have  been  sanctioned  and  made  by  the  Duke  of  Nor- 
fork  for  the  time  being. 

For  the  respondent  it  was  contended  that,  on  the  authority  of  the 
case  of  Simpson,  app.,  Wilkinson,  resp.,  8  Scott  N.  B.  814,  7  M.  &  G. 
60  (E.  C.  L.  R.  vol.  49),  1  Lutw.  Re^.  Gas.  168,  he  had  such  an  equi- 
table estate  of  freehold  for  life  in  his  chambers  and  rooms,  the  legal 
estate  ot  which  was  vested  in  trustees  of  the  hospital,  as  entitled  him 
to  vote  and  retain  his  name  and  qualification  on  the  list  of  voters  for 
the  west  riding  of  Yorkshire. 

«yg1       For  the  appellant  it  was  insisted  that,  c  i  the  ^authority  of  the 
-I  case  of  Heartley,  app.,  Banks,  resp.,  5  7.  B.  N.  S.  40,  the  re- 
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spondent  was  not  the  owner  of  an  equitable  freehold  so  as  to  confer  a 
qualification  to  vote  as  claimed ;  but  that  his  interest  in  his  chambers 
and  rooms  in  the  hospital  building  was  that  of  an  occupier  of  part  of 
the  benefits  of  the  charity,  and  a  residence  in  the  hospital,  which  did 
not  make  him  the  equitable  freehold  owner  of  a  house  and  chambers, 
or  justify  the  conclusion  that  it  gave  him  a  right  to  vote. 

The  revising  barrister  retained  the  name  of  the  respondent  on  the 
register,  on  the  ground  contended  for  by  him. 

The  names  of  thirteen  other  claimants,  members  of  the  same  hospi- 
tal«  for  the  like  qualification,  were  objected  to  for  the  same  reason, 
and  retained  on  the  list  on  the  same  ground ;  and,  notice  of  appeal  in 
all  the  cases  being  given,  the  appeals  were  consolidated,  and  were  to 
depend  on  this  case. 

"  Statutes,  constitutions,  and  ordinances  made  and  established  A.  D. 
1678,  by  The  Right  Hon.  Henry  Earl  of  Norwich,  Earl  Marshal  of 
England,  for  the  good  government  of  the  Hospitall  at  Sheffield,  in  the 
county  of  York,  built  oy  him  in  pursuance  of  and  according  to  the 
will  and  charitable  intention  and  direction  of  The  Right  Hon.  Gilbert 
late  Earl  of  Shrewsbury,  deceased,  great  grandfather  of  the  said  Earl 
Marshal,  as  foUoweth : — 

*'It  is  ordained  and  established,  that,  in  the  said  Hospitall,  there 
shall  be  for  ever  one  govemour  and  twenty  poor  persons,  ten  men  and 
t^n  women,  who  shall  give  themselves  to  the  service  of  Qod,  and  to 
pray  for  the  prosperity  of  the  noble  iOamily  of  the  founder  and  his 
posterity ;  ana  that  the  govemour  and  every  of  them  shall  enjoy  such 
chambers,  rooms,  and  accommodations,  from  time  to  time,  for  their 
lives,  tc^ther  with  such  stipend  and  all  other  allowances  as  *are  r^,^,^ 
hereafter  to  every  of  them  limited  and  appoint^;  everv  one  '■ 
of  them  well  and  honestly  behaving  him  or  herself  according  to  these 
statutes,  constitutions,  and  ordinani^es : 

"  And,  for  the  well  government  of  the  said  Hospitall,  the  said  Earl 
Marshal  of  England  and  his  heires  shall  from  time  to  time  nominate 
and  appoint  a  govemour  of  the  said  Hospitall,  who  shall  so  continue 
for  his  life,  unless  the  said  earl  or  his  heirs  shall  nominate  and  appoint 
any  other  govemour  to  succeed  therein ;  and  that  Thomas  Ghappell, 
gent.,  deputy-steward  of  the  courts  of  the  said  Earl  Marshal  for  the 
time  being,  Francis  Ratclifi)  gent.,  bailiff  of  the  manor  of  Sheffield  for 
the  time  being,  John  Eyre,  collector  of  the  rents,  proffitts,  and  issues 
belonging  to  the  said  Hospitall  for  the  time  being,  and  their  succes- 
sors in  the  said  employments  (or  such  others  as  the  said  Earl  Marshal 
of  England  or  his  heirs  appoint),  shall  be  hereafter  assistants  to  the 
governour  in  disposall  of  the  revenues  of  the  said  Hospitall  in  such 
sort  as  is  hereafter  appointed:  which  said  govemour  shall  yearly 
receive  out  of  the  revenues  of  the  said  Hospitall  for  his  own  mainte- 
nance 18{.  of  current  moneys  of  England  and  four  waine-loades  of 
coals,  and  every  of  the  said  assistants  20«.  yearly,  for  their  care  and 
services,  which  assistants  are  from  time  to  time  to  help  the  governour 
as  occasion  requires,  and  particularly  at  such  time  and  termes  in  the 
year  when  the  receiver  of  the  rents  and  proffitts  of  the  Hospital!  shall 
pay  the  same ;  and  they  are  hereby  appointed  upon  receipt  thereof  to 
see  it  laid  up  in  the  treasurv  house  or  other  place  in  the  said  Hospital! 
from  time  to  time  as  they  shall  receive  the  same ;  and  one  or  more  of 
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them  sball  roontMy  meet  with  the  governonr  on  the  first  T  Jesdaj  of 
erery  month,  in  the  afternoon,  in  the  hall  of  the  said  HospitLll,  to  pay 
the  governonr  and  poor  persons  of  the  said  Ho0]»tall  their  alIowa«cee 
^^o«|  *re8peotiTelj,  according  to  snch  proportions  as  are  hereafter 
^  limited  and  appointed,  out  of  the  moneys  remaining  in  the  eaid 
treasure  house,  to  witt,  to  every  man  2«.  Qd.  by  the  week»  and  to 
eveiy  woman  the  like  snm  of  3s.  6eL  by  the  week,  and  to  ^r&rj  one 
in  due  season  two  waine-loads  of  pitt-coals  for  one  whole  year's  nriog. 
The  assistants  aforesaid,  shall  also,  from  time  to  time,  advise  and 
assist  the  govemour  in  buying  siioh  clothing,  in  8«)h  manner  as 
shall  be  hereafter  directed,  to  wit^  to  every  man  aad  to  everv  woman 
one  purple  gown  in  seven  years,  for  festival  daya^  and  a  blew  one 
every  two  years,  to  be  cloathed  withall ;  and  the  governonr  to  have^ 
every  year,  a  new  scarlett  gown ;  upon  each  of  whieh  gowns  shall  be 
ever  worn  a  silver  badge  with  the  arms  or  crest  of  the  family  of  the 
founder: 

"  And  it  is  further  ordained  that  four  ledger  or  register  books  sfaaU 
be  kept,  that  is  to  say,  the  governonr  shall  keep  one,,  and  each  of  the 
three  assistants  one,  wherein  shall  be  entered  and  registered  every 
member  of  the  Hospitall,  after  the  regular  election  of  him  or  her, 
with  the  days  and  years  of  their  several  admittances;  and,  npon  the 
death  or  removall  of  any  of  the  said  poor  persons,  there  shaU  be  an 
entrance  made  when  the  same  doth  happen,  to  the  end  and  purpo^ 
that  some  other  person  or  persons  may  be  chosen  and  appointed  in 
the  place  or  places  of  snch  person  or  persons  so  deceased  or  remov^ ; 
and  there  shall  be  HkeMrise  entered  in  the  same  books  an  inventory 
of  all  iron,  brass,  pewter,  or  any  other  moveable  goods  belonging  to 
the  said  Hospitall  as  shall  be  at  first  bought  in  and  from  time  to  time 
bouffht  and  renewed ;  and  they  shall  likewise  enter  frcmi  time  ta  time 
in  the  same  books  what  moneys  shall  be  yearly  received,  and  bow 
the  same  hath  been  disbursed ;  and,  at  the  end  of  every  year  (which 
shall  be  aecompted  to  begin  and  end  allways  at  the  feast  of  the  An- 
i^i^gn  nunoiation  of  our  Blessed  *Lady  the  Virgin  Mary),  and,  on  doe 
^  examination  of  all  receipts  and  disbursements,  and  the  aoeompt 
perfected,  the  said  govemour  and  assistants  shall  set  down  at  tho  foot 
of  the  said  aoeompt  what  money  remaineth  then  in  the  treasury,  and 
subscribe  their  names  thereunto : 

*^  It  is  ordained  that  the  govemour  for  the  time  being  shall  be  -a 
man  of  an  honest  life  and  conversation,  religious^  g^hxe,  and  discreet, 
and  fitt  to  g^)vem  the  said  poor  persons  and  look  to  the  afiairs  of  the 
said  Hospitall,  able  to  read,  write,  and  cast  up  accounts^  a  single  man, 
of  forty  years  or  upwards ;  and  if,  after  his  being  plaoed  in  the  said 
Hospitall  or  house,  he  shall  marry,  then  his  place  to  be  void,  ipso 
facto,  unless  it  be  dispensed  withall  by  the  said  earl  or  his  heirs  b j 
writing  under  their  hand : 

*'  It  is  ordained  that  there  shall  be  twenty  poor  persons,  ten  men 
and  ten  women ;  the  men  widowers  or  batchelors,  the  women  widows 
or  maides ;  the  men  and  women  to  be  three  score  years  of  age  or  up« 
wards,  unless  any  of  them  shall  be  particularly  dispensed  withall  by 
the  said  Earl  Marshal  of  England  or  his  heirs :  ana,  for  the  electing 
of  any  of  them,  the  govemour  and  three  assistants,  or  the  major  part 
of  them,  shall,  upon  the  death  or  removall  of  every  person  or  persons, 
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pretettt  tlie  names  of  two  persons  for  every  void  place  to  the  Aaid 
Earl  Marshal  or  his  heirs,  together  with  a  certificate  of  their  place, 
condition,  and  behaviour,  and  to  that  end  and  purpose  the  said  Earl 
or  his  heirs  may  elect  and  appoint  out  of  them  one  or  more  person  or 
p^^ons  in  the  then  vacant  place  or  places  of  the  said  Hospital]*  But, 
if  it  to  happen  that  the  saia  Earl  or  his  heirs  neglect  or  fail  to  choose 
or  appoint  one  or  more  within  the  space  of  six  weeks  after  due  notice 
given  to  htm  or  them  as  aforesaid,  that  then  the  governour  for  the 
time  being  and  the  three  assistants  for  the  time  *being,  or  the  1-4.^^ 
major  part  of  them,  shall  elect  and  fill  up  the  vacaneie  or  va«  ^ 
caooiea.  Provided  always,  that  the  said  Earl  Mar^al  or  his  heirs 
shall,  at  their  good  will  and  pleasure,  upon  any  vacaneie  or  vacancies, 
when  he  or  they  shall  think  fit,  make  choice  of  any  person  or  persons 
qualified  according  to  these  statutes,  without  certificate^  to  be  a  mem* 
ber  or  nembera  of  the  said  Hospitdl : 

*^  It  is  fVirther  ordained  that  the  persons  to  be  elected  shall  be  taken 
or  chose  out  of  the  town  or  parish  of  Sheffield^  if  any  person  can 
therein  be  found  fitt :  the  poor  tenants  thereabouts  of  the  said  fiarl 
Marsha  and  his  heirs  to  have  the  preference  before  any  other  in  such 
election,  if  duly  qualified ;  but,  if  it  so  happen  that  there  be  no  per^ 
sons  in  the  aforesaid  town  and  parish  capable  of  such  place  according 
to  these  statutes,  then  the  aforesaid  Earl  Marshal  or  his  heirs  may 
make  d&cHoe  of  any  person  or  persons  qualified  according  to  these 
statutes  ia  anv  place  or  out  of  any  other  parish  where  he  the  said 
Earl  or  his  heires  hath  any  land%  tenements,  or  hereditaments, 
diaoeoded  to  him  from  Oilbert  late  Earl  of  Shrewsbury  2 

''The  persons  to  be  elected  shall  be  poor  indigent  people,  well 
esteemed  of  for  godly  life  and  conversation,  of  good  conditions,  peaoe^ 
able  and  quiet  amongst  their  neighbours,  and  such  as  by  persons  of 
honest  repute  shall  be  judged  fitt  objects  of  this  charity:  but,  if  it  so 
happen,  by  misinformation  or  mistake,  that  any  person  or  persons  be 
elected  wanting  such  qualifications  as  are  in  and  bv  these  statutes 
required,  or  slmll  afterwards  marry,  or  in  anywise  behuve  themselves 
eontrary  to  these  rules  and  constitutions,  that  then  every  such  person 
or  persons  so  admitted  shall  be  removed  and  expelled  by  the  govern- 
our and  assistants  for  the  time  being,  or  the  major  part  of  them,  and 
*another  chosen  in  the  place  and  room  of  the  person  or  persons  p^g^ 
so  displaced:  '- 

^  And  it  is  also  ordained,  for  the  better  preventing  <^  idleness,  that 
all  snch  person  or  persons  as  are  or  shall  be  placed  in  the  said  Hospi- 
tally  as  well  m^  as  women,  shall  dispose  themselves  to  some  work  and 
labour,  acoordinff  tq  their  abilitys  and  health,  that  they  may  gett 
somewhat  towarcb  their  better  maintenance,  and  may  in  some  measure 
eat  their  own  bread,  and  have  wherewithal  to  help  themselves  in  time 
of  weakness  or  sickness: 

"  It  is  also  ordained  that  none  shall  lodge  with  any  of  the  poor  per- 
sons in  their  roome  or  roomes,  or  be  admitted  to  infaabitt  there,  upon 
any  pretence  whatsoever,  unless  licence  be  first  obtained  under  tbe 
hand  of  ihe  said  Earl  Marshal  or  his  heires,  or  under  the  hands  of  the 
governour  and  assistants,  or  the  major  part  of  them ;  but  they  shall 
be  helpfull  one  to  another,  according  to  their  strength  and  ability,  as 
in  ebtrii  J  they  ought.    Provided  that  no  person  or  persons  be  herebv 
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registered,  but  that  their  occupatioD  is  only  sobsenrietit  to  the  oharitjr. 
The  right  of  freeholders  to  vote  lor  a  county  is  based  opon  the  etatate 
8  H.  6,  c.  7,  which,  reciting  that  '^  the  election  of  knights  of  shires  to 
come  to  the  parliaments  of  our  lord  the  King  in  many  counties  of  the 
realm  of  England  have  now  of  late  been  made  by  yery  great,  out- 
rageous, and  excessive  number  of  people  dwelling  within  the  same 
eounties  of  the  realm  of  England,  of  the  which  most  part  was  of 
people  of  small  substance  and  of  no  value,  whereof  every  of  them 
pretended  a  voice  equivalent  as  to  sueK  elections  to  be  macfe  with  the 
most  worthy  knights  and  esquires  dwelling  within  the  same  counties," 
&c.,  provides,  ordains,  and  establishes  '*  that  the  knights  of  the  shires 
to  be  chosen  within  the  same  realm  of  England  to  come  to  the  parlia- 
ments of  our  lord  the  king  hereafter  to  be  holden,  shall  be  chosen  in 
every  county  of  the  realm  of  England  by  people  dwelling  and  resi- 
dent in  the  same  counties,  whereof  every  one  o^  them  shall  have  free 
land  or  tenement  to  the  value  of  40#.  by  the  year  at  the  least  above 
all  charges."  There  is  no  case  precisely  in  point :  but  all  the  obser- 
vations in  the  judgment  of  the  Court  in  Heartley,  app.,  Banks,  reap., 
ap^ly  with  equal  force  here.  The  whole  foundation  of  the  party*8 
claim  to  vote  arises  out  of  the  eleemosynary  character  of  the  institu- 
tiob.  His  occupation  is  not  that  o£  owner.  He  cannot  let  or  assign  his 
rooms,  nor  could  he  mortgage  his  interest  in  them :  he  cannot 
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*even  go  out  of  them  without  forfeiting  his  claim  to  participate 


in  the  fund.^  of  the  foundation.  In  Simpson,  app.,  Wilkinson,  reap., 
there  were  no  intervening  trustees :  the  bedesmen  were  in  the  actual 
legal  possession  of  the  property.  The  ordinances  here  are  altogether 
incompatible  with  the  freehold  being  in  these  poor  people.  They  are 
subject  to  arbitrary  amotion  for  certain  offences.  The  allotment  of 
chambers  and  the  general  government  of  the  inmates  are  very  analo- 
gous to  the  statute:)  for  the  government  of  the  military  knights  of 
Windsor,  which  are  set  out  in  Heartley,  app.,  Banks,  resp.  In  giving 
judgment  in  that  case,  Cockbum,  0.  J.,  says :  '^  Whether  the  interest 
of  these  parties  in  the  benefits  of  the  charity  be  a  freehold  interest  or 
not,  we  are  of  opinion  that  there  is  no  such  estate  or  interest  in  these 
houses  as  can  properly  be  deemed  an  ownership.  The  legal  estate  is 
plainly  in  the  dean  and  canons  of  Windsor;  and,  though  they  may 
be  bound  to  allow  the  knights  to  occupy  these  houses,  yet  it  appears 
that  the  dean  and  canons  have  power  and  authority  to  impose  such 
restrictions  on  the  enjoyment  as  to  divest  the  occupation  of  the  charac- 
ter of  ownership.  The  knights  cannot  let  their  nouses,  in  the  whole 
or  in  part,  nor  even  receive  inmates  or  guests  therein,  except  with  the 
assent  and  sanction  of  the  dean  and  canons.  The  language,  too,  of 
the  grant,  and  of  the  statutes  of  the  institution,  speaks  of  the  houses 
or  rooms  of  the  knights  (for  both  terms  are  used)  in  language  incon- 
sistent with  the  idea  of  ownership.  Their  residences  are  termed  rooms 
or  lodgings;  and  in  one  place  the  occupation  is  tern^  a  'commodity.' 
The  knights  are  placed  under  the  control  and  authority  of  the  deaii 
and  canons,  and  are  moreover  subjected  to  a  number  of  minute  regula- 
tions which  show  that  this  institution  is  altogether  oFan  eleemosynary 
^g- 1  character,  and  that  the  occupation  of  their  residences  *was  sub- 
-1  ordinate  to  the  general  objects  and  purposes  of  the  charity.'*  It 
it  impossible  to  distinguish  that  case  from  tlM  present. 
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Mannen,  fur  tlie  re8pond6nt.-*-Tbe  sole  question  is,  whether  or  not 
the  occupiers  of  rooms  in  this  hospital  have  an  equitable  freehold. 
Their  appointment  is  for  life :  and  they  can  only  be  removed  for  cer- 
tain offences.  If  they  take  a  freehold  interest,  the  fact  of  this  being 
a  charitable  foundation  does  not  prevent  the  parties  from  acquiring 
the  franchise :  the  disqualification  by  reason  of  the  receipt  of  alms  im* 
pose.l  by  the  36tli  section  of  the  2  W.  4^  o.  45,(a),  applies  only  to  borough 
voters.  The  legislature  may  have  had  good  reasons  for  making  that 
distinction  between  borough  and  county  voters.  [Williams,  J. — I 
perceive  that  my  late  Brother  Maale,  in  the  course  of  the  argument 
io  Simpson,  app.,  Wilkinson,  resp.,  says:  ^It  would  be  singular  if 
the  very  thing  that  gives  these  parties  their  qualification  should  be 
held  to  disqualify  them.*']  The  same  learned  judge,  in  giving  judg- 
ment, says:  '*  Those  bedesmen  are  not,  like  the  claimants  in  the  last 
case,"— Davis,  app.,  Waddington,  resp.,  8  Scott  N.  R.  807,  7  M.  &  G. 
87  (B.  C.  L.  R.  vol.  49),  1  Lutw.  Reg.  Cas.  169,— ^'liable  to  arbitrary 
amotion,  and  therefore  they  have  such  an  estate  as  to  entitle  them  to 
vote.*'  [Williams,  J. — You  must  make  out  that  these  parties  could 
sustain  a  bill  in  equity  to  compel  the  governor  and  assistants  to  put 
them  in  possession  of  tho  *particular  rooms.]  When  once  they  r^Qc> 
have  been  assigned  to  them.  The  whole  constitution  of  the  ^ 
order  of  military  knights  of  Windsor  was  elaborately  discussed  in 
the  House  of  Lords,  in  The  Attorney-General  t*.  The  Dean  and  Canons 
of  Windsor.  80  Law  J^  Ch.  529,  where  it  was  held  that  the  lands,  and 
consoqueiitly  the  increased  rents,  were  vested  in  the  dean  and  canons, 
and  that  the  poor  knights  were  not  to  be  considered  as  cestuis  que 
trust.  Heartley,  app.,  Banks,  reap.,  therefore,  will  not  govern  tho 
decision  of  this  case;  but  Simnion,  app.,  Wilkinson,  resp.,  must.  The 
£M:ts  of  that  ca-«  were  these: — Burleigh  Hospital  is  a  freehold  building, 
divided  into  rooms,  each  of  which  is  of  the  annual  value  of  4^.,  and 
is  separately  inhabited  by  a  ^'bedesman,"  appointed  under  certain 
rales.  £acii  bedesman  keeps  the  key  of  his  own  room,  and  the  sue- 
oessor  of  each  deceased  bedesman  occupies  the  same  room  as  did  his 
predecessor.  No  charter,  deed,  or  other  document  relating  to  the  found 
ation  could  be  discovered.  The  ordinances  referred  to  certain  feoifeec« 
and  their  heirs,  but  none  were  known.  By  these  rules,  which  bore 
date  the  20th  of  August,  1697,  it  was  amongst  other  things  provided 
that  none  was  to  be  admitted  who  was  leprous,  a  drunkard,  adutterer, 
&C.,  and  that  any  one  so  afflicted,  or  guilty  of  any  of  the  oftences 
speeified,  should  be  displaced ;  but  there  was  no  instanoe  on  record 
of  a  bedesman  having  ever  been  displaced.  The  bedesmen  having 
claimed  to  be  entitled  to  vote  for  the  county  in  respect  of  their  several 
interests,  the  revising  barrister  decided  that  a  legal  foundation  might 
be  presumed,  not  necessarily  investing  the  claimants  with  a  corporate 
character,  and  that  they  were  respectively  entitled  to  a  separate  free- 
hold  estate  in  their  rooms  respectively.  And  the  Court  held  that  his 
conclusion  was  right  in  point  of  law,  and  warranted  by  the  facts. 

(a)  "  No  penon  shftll  be  entitled  to  be  registered  in  any  jear  et  a  Toter  in  the  eleetion  of  m 
member  or  members  to  serve  in  any  future  parliament  for  any  eity  or  borough  who  shall  within 
twelve  calendar  months  next  previous  to  the  last  day  of  July  in  suoh  year  hare  reeeiTed 
paroehlal  relief  or  other  alms  whieb  by  the  law  of  p«rllameDt  »ow  disqutf  ify  from  voting  in 
tlM  eleelioa  of  uMiben  to  aarre  In  paflinoMot." 
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[Williams,  J.— The  difficulty  I  feel  is  thia.  Looking  at  the  whole 
*891  *^^  ^^^  constitutions,  it  appears  that  the  trustees  are  to  keep  the 
-'  premises  in  repair,  and  are  to  appoint  the  residences  and  stipends 
to  the  inmates.  Tnat  does  not  give  the  recipients  of  the  charity 
the  freehold.  Suppose  the  trustees  chose  to  alter  the  residence,  who 
would  have  a  right  to  object  ?]  None  of  the  rules  are  inconsistent 
with  the  appointees  taking  an  estate  for  life.  A  lease  for  life  or  years, 
with  a  condition  that  the  lessee  shall  not  grant  over  his  estate,  or  let 
the  land  to  any  other  person,  is  good :  Co.  Litt.  204. a,  223  b;  Cruise 
Dig.  Vol.  2,  p.  7,  s.  34.  So,  "'  where  a  man  makes  a  lease  to  a  womaa 
quamdiu  casta  vixerit;  or,  where  a  man  makes  a  lease  for  life  to  9k 
widow,  si  tamdiu  in  purS  viduitate  vixerit :"  Cruise,  Dig.  Vol.  2,  p. 
37,  s.  65.  Again,  in  Cruise,  Dig.  Vol.  1,  p.  102,  s.  7,  it  is  said  that, 
'*  if  an  estate  be  given  to  a  woman  dum  sola  fuerit,  or  durante  vidui- 
tate, or  to  a  man  and  woman  during  coverture,  or  as  long  as  the 
grantee  shall  dwell  in  a  particular  house ;  in  all  these  cases  the  grantees 
have  estates  for  life,  determinable  upon  the  happening  of  these  events.'* 
Here,  a  set  of  apartments  is  assigned  to  each  inmate  on  his  or  her 
election :  and  the  appointment,  being  without  any  limit  as  to  duration, 
must  necessarily  be  an  appointment  for  life. 

Pickering,  in  reply. — The  occupation  of  the  rooms  by  these  poor 
persons  is  purely  and  strictly  of  an  eleemosynary  character.  They 
could  have  no  right,  by  bill  in  equity  or  otherwise,  to  insist  upon 
retaining  possession  of  the  particular  rooms  allotted  to  them  on  their 
first  election.    Heartley,  app.,  Banks,  resp.,  is  precisely  in  point. 

Erlb,  C.  J. — I  am  of  opinion  that  the  claimant  did  not  take  an 
equitable  freehold  in  the  chambers  in  the  hospital  wherein  he  resided, 
*901  ^  ^  ^  entitle  him  to  vote  *under  the  8  H.  6,  c.  7,  and  oonae* 
'■  quently  that  the  decision  of  the  revising  barrister  must  be 
reversed.  It  appears  from  the  statements  in  the  case,  that  Shrews- 
bury Hospital  was  founded  under  the  will  of  Gilbert  Earl  of  Shrews- 
bury :  ana,  by  the  constitutions  which  are  before  us,  it  appears  that 
the  persons  to  be  elected  members  or  inmate^  thereof  are  to  be  '^  poor 
persons  who  shall  give  themselves  to  the  service  of  Qod  and  to  pray 
for  the  prosperity  of  the  noble  family  of  the  founder  and  his  posterity.'* 
They  are  to  be  '*  poor  indigent  people,  well  esteemed  of  for  godly  life 
and  conversation,  of  good  conditions,  peaceable  and  quiet  amongst 
their  neighbours,  and  such  as  by  persons  of  honest  repute  shall  be 
judged  fit  objects  of  this  charity."  All  the  other  regulations  or  con* 
stitutions  are  entirely  consistent  with  that.  It  appears  that  in  prac- 
tice each  of  these  poor  persons  upon  his  election  is  placed  in  a  set  of 
chambers,  and  probably  continues  therein  from  the  time  of  his  election 
until  he  dies :  but  the  question  is  not  as  to  the  time  of  occupation,  but 
what  are  his  rights  when  placed  there.  It  seems  to  me  that  he  is 
elected  as  a  mere  object  of  charity ;  and  that,  when  the  governor 
assigns  him  rooms  for  his  residence,  he  does  not  confer  upon  him  any 
estate  which  he  could  enforce  by  bill  in  equity.  It  would  obviously 
be  contrary  to  the  intention  of  the  ordinances  that  each  of  these  poor 
persons  should  have  power  to  file  a  bill  as  if  the  legal  estate  was 
vested  in  him  or  her.  I  also  think  it  would  be  quite  contrary  to  the 
intention  of  the  statutes  relating  to  the  qualification  of  voters,  by 
which  it  is  provided  that  none  shall  vote  in  the  election  of  knights  of 
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the  shire  bat  those  who  are  resident  within  the  county  having  free- 
hold land  or  tenement  to  the  value  of  40«.  by  the  year  at  least  above 
all  charges.  These  are  the  general  observations  which  lead  me  to  the 
case  of  Heartley,  app.,  Banks,  resp.,  5  C.  B.  N.  S.  '40  (E.  C.  L.  r^g^ 
B.  vol.  94),  and  I  pronounce  this  decision  with  the  more  oonfi-  '- 
dence  because  I  think  that  case  is  precisely  in  point.  And  the  reasons 
there  given  to  show  that  the  recipients  of  that  charity  had  no  equitable 
freeholds  are  equally  applicable  here;  there  being,  in  my  judgment, 
no  distinction  in  this  respect  between  a  claim  of  qualification  to  vote 
for  a  borough  and  for  a  county.  Doubtless  the  86th  section  of  the 
Reform  Act,  which  excludes  the  recipients  of  parish  relief  or  alms 
from  the  right  of  voting,  does  not  expressly  apply  to  county  voters. 
But,  for  the  present  purpose,  the  judgment  in  the  case  last  referred  to, 
holding  that  the  regulations  to  which  the  inmates  were  subjected 
showed  the  institution  to  be  altogether  of  an  eleemosynary  character, 
and  the  occupation  of  the  residences  by  them  subordinate  to  the 
general  objects  and  purposes  of  the  charity,  so  as  to  prevent  their 
taking  a  freehold  interest,  is  just  as  applicable  to  the  case  of  a  county 
as  to  that  of  a  borough  voter.  I  do  not  accede  to  the  suggestion  that 
the  Court  is  put  to  its  election  between  the  case  of  Simpson,  app., 
Wilkinson,  resp.,  and  that  of  Heartley.  app..  Banks,  resp.  The  ques- 
tion submitted  for  the  opinion  of  the  Court  in  the  former  case  was  not 
whether  the  claimants  had  an  equitable  freehold  in  the  rooms  allotted 
to  them,  but  whether  the  revising  barrister  was  right  in  holding  that 
a  legal  foundation  might  be  presumed,  not  necessarily  investing  the 
claimants  with  a  corporate  character.  And  the  judgment  of  the  Court 
was  confined  to  that.  That  which  is  represented  to  have  been  said  by 
Maule,  J.,  if  correctly  reported,  was  clearly  extrajudicial.  But,  be 
that  as  it  may,  the  adjudication  was  upon  the  other  point  only.  The 
decision  of  the  revising  barrister  must  be  reversed. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  *The  r-^^go 
occupier  of  a  residence  as  part  of  the  benefits  of  a  charitable  ^ 
institution  is  not  entitled  to  an  estate  of  freehold  therein,  unless  the 
founder  has  expressly  assigned  it  to  him  directly  or  indirectly  during 
bis  life.  Mr.  ffanrutn,  on  behalf  of  the  respondent,  has  contended  that 
there  rs  such  a  direction  here.  I  cannot,  however,  adopt  his  construc- 
tion. He  relies  upon  the  first  provision  of  the  statutes  or  constitutions 
of  the  hospital,  which  states  that  the  governor  and  each  of  the  other 
inmates  shall  enjoy  their  rooms  for  their  lives,  together  with  such 
stipend  and  allowances  as  thereafter  limited.  I  assume  that  there  is 
sufficient  to  show  that  the  claimant  would  have  a  freehold  interest  in 
the  rooms  allotted  to  him  if  he  had  any  property  in  them.  But  the 
question  is  whether  he  has  any  property,  I  am  of  opinion  that  he  has 
none.  The  language  of  the  constitutions  simply  is,  that  the  accom- 
modation provided  for  the  recipients  of  the  chanty  shall  be  regulated 
in  a  certain  way.  Tbey  are  to  take  for  their  lives,  subject  to  removal 
for  any  of  the  offences  specified.  But  it  does  not  therefore  follow  that 
the  particular  rooms  are  to  be  assigned  to  each  of  them  as  aumer  for 
his  life.  It  seems  to  me  to  be  clear  that  he  has  not  the  right  of  an 
equitable  owner  at  all.  If  he  had,  although  the  purposes  of  the 
charity  might  require  him  to  be  removed  to  another  set  of  rooms,  he 
might  set  die  governor  at  defiance.    It  is  quite  manifest  that  no  such 
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state  of  things  as  that  oould  hare  been  intended.  It  is  simply  the 
case  of  a  number  of  persons  placed  on  a  charitable  foundation,  who 
by  the  regulations  of  the  charity  are  entitled  to  be  properly  and  rea* 
sonably  accommodated  with  chambers  to  live  in  and  other  allowances* 
Having  a  right  to  be  so  supplied  does  not  constitute  them  equitable 
owners  of  the  rooms  in  whicn  they  are  placed. 

*931  S^L^f  J* — I  ^^  of  ^b®  same  opinion.  This  case  in  ^reality 
^  turns  upon  the  construction  of  the  statute  of  8  H.  6,  c.  7 ;  for, 
the  Reform  Act  cuts  down  and  does  not  extend  the  right  of  voting  in 
respect  of  freehold  qualifications.  Now  the  8  H.  6,  c  7,  recites  that 
**  the  elections  of  knights  of  shires  to  come  to  the  parliaments  of  our 
lord  the  King  in  many  counties  of  the  realm  of  England  have  now  of 
late  been  made  by  very  great,  outrageous,  and  excessive  number  of 
people  dwelling  within  the  same  counties  of  the  realm  of  England,  of 
the  which  most  part  was  of  people  of  small  substance  and  of  no  valuer 
whereof  every  of  them  pretended  a  voice  equivalent  as  to  such  elec- 
tions to  be  made  with  the  most  worthy  knights  and  esquires  dwelling 
within  the  same  counties,"  &a ;  and  then  it  provides ''  that  the  knights 
of  the  shires  to  be  chosen  within  the  same  realm  of  England  to  come 
to  the  parliaments  of  our  lord  the  King  hereafter  to  be  holden,  shall 
be  chosen  in  every  county  of  the  realm  of  England  by  pecnple  dwelling 
and  resident  in  the  same  counties,  whereof  every  one  oi  them  shall 
have  free  land  or  tenement  to  the  value  of  40«.  by  the  year  at  the 
least  above  all  charges."  The  persons  entitled  to  vote  must  be  inde- 
pendent freeholders.  The  inmates  of  this  hospital  have  scarcely  one 
of  the  indioifiB  of  property.  They  must  accept  such  rooms  as  the 
governor  may  choose  to  assign  to  them :  they  cannot  assign,  or  let, 
or  occupy  them  jointly  with  any  one  else ;  they  are  not  extendible  on 
an  elegit ;  and  they  may  at  any  time  be  changcMl.  It  is  even  doubtful 
whether  they  have  such  a  possession  of  their  rooms  as  would  enable 
them  to  maintain  trespass  against  any  person  intruding  upon  them. 
The  true  nature  of  their  occupation  is  only  eleemosynary.  The  in* 
mates  are  described  as  "  poor  indigent  people,"  and  as  '*  fit  objects  for 
this  charity."  They  clearly  are  not  freeholders  within  the  8  H.  6,  c.  7. 
It  is  said  that  this  decision  will  conflict  with  that  of  Simpson,  app., 

*d41  ^^i^i^^^^i^y  ^^P-  ^^^  ^^^  <^^^  ^  1^  authority  here,  because 
J  the  point  submitted  to  the  Court  and  decided  by  them  was  not 
the  point  raised  here.  I  agree,  however,  that  Heartley,  app.,  Banks, 
resp.,  was  a  well-considered  decision,  and  in  complete  acooraance  with 
the  words  and  the  iiltention  of  the  statute  of  8  H.  6,  and  precisely 
applicable  to  this  casa 

KKATiNO,  J. — I  concur  with  the  rest  of  the  Court  in  thinking  that 
the  decision  of  the  revising  barrister  in  this  case  should  be  reversed ; 
for,  we  could  not  possibly  sustain  that  decision  without  overturning 
the  case  of  Ueartley,  app.,  Banks,  reap.,  which  was  decided  after  much 
consideration.  The  military  knights  there  certainly  did  not  assume 
so  decidedly  eleemosynary  a  character  as  the  recipients  of  the  charity 
do  here.  It  is  impossible  to  conceive  a  reception  of  charity  under 
rules  more  stringent  than  those  of  this  hospital,  or  more  entirely 
inconsistent  with  a  freehold  interest.  The  governing  body  may  assiga 
to  each  inmate  any  particular  set  of  rooms,  and  may  change  them  at 
pleasora    Inhere  is  nothing,  therefore,  in  v'hioh  it  can  be  said  that 
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the  party  has  a  freehold  interest.  All  he  has,  is,  a  right  to  participate 
in  the  benefits  of  the  charity  so  long  as  he  conforms  to  its  statutes 
snd  ordinances.  Though  that  may  be  in  point  of  law  an  appointment 
for  life,  there  is  no  appointment  to  any  particular  set  of  rooms.  The 
decision,  thereforo,  of  the  reyising  barrister  cannot  be  sustained. 

Decision  reversed.(a) 

(a)  8«e  HmUi,  •pl^t  Hatbos,  reap.,  8  C.  B.  N.  S.  389  (B.  C.  L.  R.  toI.  91). 


♦Borough  of  DEVONPORT.  [^95 

JAMES  WEBB  CURTIS,  Appellant;  WALTER  SEYMOUR 

BLIGHT,  Respondent,    iVbr.  19. 

Aa  ol|}«etor  ii  Wmnd  ra  bk  sotiee  to  dmcrftc  kimMlf  m  of  his  ferae  plM9  of  abode;  and,  if 
h%  bu  •!  Iba  tine  of  fifniog  tb«  notieo  boQ&  ftde  tMo  places  of  abode,  be  may  slato  either. 

For  two  yean  prior  to  February,  1861,  A.  resided  in  the  boose  of  bis  motber  at  26  C.  Street, 
It  baring  been  Terbally  agreed  between  tbem  that  be  sbonid  occupy  tbe  bonse  as  tenant  at  wilT, 
paying  no  rent,  and  tbat  sbe  sbonld  lire  witfa  bia.  Mnch  of  tbe  famitare  in  tbe  boose  belonged 
to  A.  In  Febrnary,  1861,  A.  renoTsd  witb  bis  wife  to  d4  F.  Street,  where  be  eontlnaed  down 
to  tbe  tiase  of  tbe  rerision  feo  carry  on  tbe  business  of  a  lieensed  Ttotnaller ;  and  it  was  necessary 
fbr  tbe  oovdvct  of  tbe  business  that  be  and  his  wife  sbonld  Iito  and  sleep  at  94  F.  Street,  and 
tbey  did  in  fact  Mrt  and  sleep  there  from  Febmary,  1861,  downwards  without  any  iatermptioa, 
■are  tbac  tbey  slept  at  C.  Street  one  rngbl,  sod  tbat  C.  himself  slept  there  ten  nights ;  bnt  tbey 
were  both  Uring  and  sleeping  at  94  F.  Street  on  tbe  23d  of  AognsI  when  A.  signed  a  notice  of 
eliljeetion.  A.  bad  done  nothing  to  prevent  bim  from  returning  to  live  in  C  Street,  and  he 
Intended  te  return  to  live  there  wheneTor  it  sbonld  suit  his  convenience : — 

Held,  that  the  revising  barrister  was  warranted  in  finding  that  in  point  of  fad  0.  Street  waa 
not  tbe  true  place  of  abode  of  A.,  and  tbat  the  notice  of  objection  was  consequently  insullcient. 

A  notice  of  ebjeetiea  is  not  vitlaled  by  the  addiese  of  tbe  objector  being  added  by  a  third 
perton  by  his  direction. 

At  a  Court  held  for  the  rerision  of  the  list  of  voters  for  the  parish 
of  Stoke  Damerel,  in  the  horongh  of  Devonport,  James  Webb  Curtis 
objected  to  the  names  of  Walter  Sejmonr  Blight  and  sereral  other 
persons  being  retained  on  the  borough  list. 

The  notices  of  objection  both  to  the  overseers  and  to  the  partj 
purported  to  be  signed  thus, — "James  Webb  Curtis,  of  25,  Clowance 
Street,  on  the  list  of  voters  for  the  parish  of  Stoke  Damerel."  The 
total  number  of  cases  affected  by  these  notices  was  two  hundred  and 
two. 

The  notices,  which  were  in  all  other  respects  good,  were  impeached 
on  two  grounds, — first,  that  the  place  of  abode  of  the  objector  had 
been  inserted  after  the  objector  had  signed  the  notice9,-*<*9econdlyi 
that  the  objector's  place  of  abode  was  not  properly  stated  in  the 
notices. 

The  facts  were  as  follows : — ^It  is  the  practice  of  the  overseers  of  tbe 
parish  of  Stoke  Damerel,  in  making  out  the  list  of  voters,  to  divide  it 
mto  six  wards,  being  the  wards  into  which  the  parish  is  divided  for 
municipal  purposes.  The  name  of  the  objector  (the  ^appellant)  p^^g^ 
appeared  twice  on  the  list, — first,  in  St.  Anbyn  Wara  (which  '• 
is  tbe  second  ward  in  order),  his  name  stood  thus, — 
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Cartlf,  Junes  W«bb. 

94,  Fora  StTMt 

HOQM. 
HOUM. 

iBf  Clowmoe  Street 
94y  Fore  Street 

Secondly,  in  Clowanoe  Ward  (which  is  the  fourth  ward  in  order),  his 
name  stood  thus, — 


CurtU,  Jamea  Webb. 

25,  Clowanoe  Street 

House. 

25,  Clowenee  Street 

Throughout  the  list,  whenever  the  voter's  ^qualification  is  supposed 
to  consist  of  two  houses  occupied  in  succession,  the  words  "  in  suc- 
cession" are  not  inserted,  but  the  word  '•  house"  is  inserted  twice  in  the 
third  column,  and  the  description  of  the  two  houses  is  inserted  in  the 
fourth  column  in  the  order  of  their  occupation. 

The  notices,  which  were  in  the  ordinary  printed  form,  were  pre- 
pared in  the  office  of  a  solicitor,  and  were  properlv  filled  in  with  the 
name  of  the  person  objected  to,  the  date,  and  the  like,  before  the 
objector  signed  them ;  but  a  blank  was  left  for  the  objector's  signature 
and  place  of  abode.  The  appellant  signed  all  the  notices  with  his 
own  hand  on  the  28d  of  August,  1861,  but  he  did  not  add  any  place 
of  abode:  but  immediately  after  he  had  signed  them,  the  words  "25 
Clowance  Street"  were  written  after  his  signature  by  the  clerks  who 
had  previously  filled  in  the  other  written  parts.  In  some  cases,  this 
was  done  in  his  presence ;  in  all  cases,  on  the  same  day.  The  appel- 
lant gave  no  directions  for  the  insertion  of  any  particular  place  of 
abode :  but  he  knew  that  as  fast  as  he  signed  the  clerks  added  the 
description  "  25,  Clowance  Street"  as  his  place  of  abode. 
*971  *^^  ^^  contended  that  the  notices  were  bad  because  the 
•J  place  of  abode  was  added  after  the  appellant  had  signed,  and 
without  any  express  direction  from  him. 

The  revising  barrister  was  of  opinion  that  this  did  not  invalidate 
the  notices:  and  he  decided,  that,  inasmuch  as  the  addition  was 
known  to  and  sanctioned  by  the  objector,  the  notices  were  in  this 
respect  good. 

It  was  then  contended  that  the  notices  were  bad  because  25  Clow- 
ance Street  was  not  the  appellant's  place  of  abode.  Upon  this  point 
the  facts  were  as  follows : — 

For  about  two  years  before  February,  1861,  the  appellant  occupied 
and  lived  in  25,  Clowance  Street.  The  house  belonged  to  his  mother, 
but  much  of  the  furniture  belonged  to  him ;  and  it  had  been  verbally 
agreed  between  the  appellant  and  his  mother  that  he  should  occupy 
the  house  as  her  tenant  at  will,  paying  no  rent,  and  that  she  should 
live  with  him.  In  February,  1861,  the  appellant  ("who  until  Christ- 
mas, 1860,  had  been  a  clerk  in  a  solicitor's  office)  removed  to  94, 
Fore  Street;  and  there  the  appellant  carried  on  the  business  of  a 
licensed  victualler  until  the  time  of  holding  this  Court,  the  12th  of 
October,  1861.  During  all  this  time,  the  appellant  had  no  other 
occupation ;  and  it  was  necessary  for  the  conduct  of  the  business  that 
he  and  his  wife  should  live  and  sleep  at  94,  Fore  Street. 

They  did  live  and  sleep  there  from  February,  1861,  until  the  12th 
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of  October,  1861,  without  anj  interruption,  save  this,  that  the  appel- 
lant and  his  wife  slept  at  25,  Clowance  Street,  one  night,  and  that  the 
appellant  himself  slept  there  ten  nights.  The  appellant  and  his  wife 
were  living  at  and  slept  at  94,  Fore  Street,  on  the  28d  of  August, 
1861.  The  appellant,  however,  continued  the  occupation  of  25,  Clow- 
ance Street,  ana  he  did  nothing  to  prevent  him  from  returning  to  live 
there,  and  he  intended  to  return  and  live  there  *whenever  it  r^^ 
should  suit  his  convenience :  and  about  the  1st  of  October,  1861,  ^ 
he  entered  into  an  arrangement  (which  has  not  yet  been  carried  into 
effect)  to  discontinue  the  business  carried  on  at  94,  Fore  Street,  and 
give  up  the  occupation  of  the  premises. 

After  the  appellant  removea  to  94,  Fore  Street,  his  mother  had  no 
other  permanent  home  than  25,  Clowance  Street ;  and  she  occasionally 
resided  there :  and,  whilst  she  so  resided,  the  appellant  kept  a  woman 
servant  to  attend  on  her :  but,  between  February  and  October,  the 
mother  frequently  lived  elsewhere,  sometimes  with  the  appellant  at 
94,  Fore  Street,  sometimes  with  a  daughter  at  Kingsbridge,  which  is 
fifteen  miles  from  Devonport :  and,  during  the  mother's  absence  from 
25,  Clowance  Street,  no  servant  was  kept ;  so  that  it  frequently  hap- 
pened that  the  house,  25,  Clowance  Street^  was  left  for  two  of  three 
weeks  at  a  time  without  any  one  living  in  it:  and  no  servant  was 
kept  there  during  the  months  of  Julv,  August,  and  September. 

tjp)on  these  facts,  it  was  contenaed  by  the  respondents,  that  94, 
Fore  Street,  and  not  25,  Clowance  Street,  was,  on  the  23d  of  August, 
1861,  the  appellant's  true  place  of  abode ;  that  he  could  not  for  this 
purpose  have  two  places  of  abode ;  and  that  the  notices  were  there- 
fore bad. 

It  was  contended  by  the  appellant, — ^first,  that  the  place  of  abode 
was  rightly  stated,  inasmuch  as  25  Clowance  Street  was  the  place  of 
abode  stated  in  the  list  of  voters  for  Clowance  Ward, — seconaly,  that 
the  appellant  had  tw6  places  of  abode,  t.  e.  25,  Clowance  Street,  his 
permanent  home,  and  94,  Fore  Street,  his  temporary  residence. 

The  revising  barrister  was  of  opinion  that  the  appellant  was  re- 
quired to  state  his  true  place  of  abode  at  the  time  when  he  siened  the 
notices;  that,  if  he  really  *had  two  bonfi  fide  places  of  abode,  r^go 
he  might  state  either :  but  he  thought  it  was  not  suflicient  to  ^ 
prove  a  mere  legal  residence  at  25,  Clowance  Street :  and  he  was  of 
opinion,  that,  under  the  circumstances  above  stated,  25  Clowance 
Street  had  for  the  time  ceased  to  be  the  appellant's  place  of  abode, 
and  that  94  Fore  Street  was  for  the  time  his  only  true  place  of  abode. 

The  revis  ng  barrister,  therefore,  decided  that  the  notices  were  bad, 
and  retained  on  the  list  the  names  of  the  persons  objected  to :  but  he 
offered  to  allow  them  to  prove  their  re8|>ective  qualifications,  which 
some  of  them  did ;  but  the  respondents  whose  names  were  set  forth  in 
the  schedule  annexed  to  the  case  (one  hundred  and  sixteen  in  number) 
failed  or  declined  to  do  so. 

The  whole  of  the  cases  depending  upon  the  same  decision  were  con- 
solidated. 

If  the  Court  should  be  of  opinion  that  the  notices  of  objection  were 
invalid  for  either  of  the  reasons  insisted  on  by  the  respondents,  the 
register  was  to  remain  without  amendment;  but,  if  the  Court  should 
be  of  opinion  that  the  appellant  was  properly  described  as  of  25  Clow- 
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ance  Street,  and  that  the  notices  were  not  invalid  by  reason  of  tbe 
addition  of  the  place  of  abode  after  the  appellant  had  signed  them, 
the  names  of  the  persons  set  forth  in  the  scheaule  were  to  be  expunged 
from  the  register. 

Lush,  Q.  G.  (with  whom  was  BuUar),  for  the  appellant.— The  con- 
clusion arrived  at  by  the  revising  barrister  was  wrong.  It  is  only  by 
the  form  (Sched.  B.  No,  10)  referred  to  in  s.  17  of  ^  6  &  7  Vict,  c 
18,  that  the  objector  is  required  to  state  in  the  notice  of  ol)jection  his 
place  of  abode ;  and  that  requirement  is  satisfied  here.  The  objector 
IS  described  on  the  list  of  voters  as  of  25,  Clowance  Street ;  and  no 
*1001  P^^^^^  could  *be  misled:  and,  although  during  the  month  of 
-'  August,  when  the  notice  was  si^ed  and  forwarded,  he  was 
actually  residing  at  94,  Fore  Street,  and  his  description  as  of  that  place 
would  have  been  a  correct  description,  still,  beinff  in  the  occupation 
of  the  other  place  also,  he  might  well  be  described  as  of  that  place. 
There  is  nothing  to  prevent  a  man  having  two  residences  either  of 
which  he  may  occupy  at  his  pleasure.  All  that  the  statute  requires, 
is,  that  there  shall  be  such  a  oescription  of  the  person  objecting  as  to 
insure  his  identification :  and  one  place  of  abode  is  sufficient  for  that 
purpose.  It  has  been  held,  under  the  County  Court  Act,  that  a  man 
having  two  bona  fide  and  permanent  places  of  abode,  may  avail 
himself  of  either  to  bring  himself  within  the  concurrent  jurisdiction 
clause:  see  Macdougall  t^.  Paterson,  11  C.  B.  766  (E.  C.  L.  R  vol.  78); 
Butler  V,  Ablewhite.  7  C.  B.  N.  &  640  (E.  C.  L.  R  vol.  97).  As  to  the 
other  point, — the  circumstance  of  the  place  of  abode  having  been  added 
by  a  third  person  after  the  signature  of  the  objector  had  been  put  to 
the  notices,  clearly  did  not  vitiate  the  document. 

Kinglake^  Serjt.  (with  whom  was  Lop€z\  for  the  respondents — The 
first  objection  was  founded  upon  Toms,  app.,  Cuming,  reap.,  8  Scott 
N.  B.  910,  7  M.  &  G.  88  (E.  C.  L.  B.  vol.  49),  1  Lutw.  Beg.  Gas.  200, 
where  it  was  held  that  the  signature  to  the  notice, — and,  as  it  ia  8ul>- 
mitted,  the  whole  signature,  including  the  address, — must  be  the  per> 
sonal  act  of  the  objector,  and  cannot  be  deputed  to  a  third  party.  The 
other,  however,  is  the  material  point.  As  to  that,  the  contention  <xi 
the  other  side  is,  that  a  mere  constructive  legal  occupation  is  enough 
to  constitute  a  place  of  abode.  It  is  clear  from  the  statements  in  the 
case  that  this  person  was  not  residing  at  25,  Clowance  Street,  at  the 
time  he  signed  the  notices.  The  statute  requires  his  abiding  place, 
'^lOll  °^^  ^^  place  of  ^residence;  though  it  may  well  be  questioned 
•I  whether  25,  Clowance  Street  was  for  any  purpose  the  residence 
of  the  objector.  He  resided  with  his  wife  at  94,  Fore  Street,  Where  he 
carried  on  his  business,  and  where,  as  the  case  states,  it  was  necessary 
for  the  conduct  of  the  business  that  he  and  his  wife  should  live  and 
sleep.  This  question  was  argued  at  considerable  length  in  a  case  of 
Knowles,  app.,  Brooking,  resp.,  2  C.  B.  226  (£.  C.  L.  B.  vol.  62),  1 
Lutw.  Beg.  Cas.  461,  where  it  was  held  by  Tindal,  C.  J.,  and  Erie, 
J., — dissentiente  Maule,  J., — ^that  the  true  place  of  abode  must  be 
stated  in  the  notice.  Erie,  J.,  there  says, — 2  C.  B.  586, — "  I  cannot 
discover  any  good  efifect  from  requiring  the  place  of  abode  as  described 
in  the  list,  instead  of  the  true  place.  If  communication  is  contem- 
plated, the  true  place  is  the  best.  If  the  name  occurs  only  once,  the 
identity  is  clear,  without  referring  to  place.    If  the  name  occurs  twice. 
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tbe  object(»r  ss  identified  at  the  revision,  which  is  as  early  as  can  be 
osefiil,  if  no  oommuaicatton  itB-intended.  If  pretended  objectors  are 
to  be  guarded  against,  tbere\^ov^ld  be  no  security  from  requiring  tbe 
place  to  be  transcribed."  Tb^^^uestion  again  came  before  the  court 
in  Melbourne,  app^  Greenfield  ^'apv.7  C.  B.  N.  S.  1  (E.  G.  L.  B.  vol. 
97),  where  it  was  held  that  the  "  p\»^«of  abode''  of  the  objector  under 
the  7th  section  (it  being  the  ease  of-^^bunty  vote)  of  the  6  &  7  Vict. 
c.  18,  means  that  which  is  his  actual*  platie  of  abode  at  the  time  of 
signing  the  notice,  and  not  that  described'W'the  register.  Erie,  C.  J.^ 
there  says :  *'  I  am  at  a  loss  to  see  how  i£  jcan'be  said  that  the  legisla- 
ture meant  by  the  words  '  place  of  abode'  either  the  place  of  abode 
described  in  the  register^  or  the  trUiC  plaee  of  abcnle,  at  the  option  of 
the  party.  I  think  thaJt,  it  having  been  deci3ecl*U.  Knowles,  app., 
Brooking,  resp.,  that  the  insertion  in  the  notice  o*f\^4 -present  place 


of  abode  of  the  objector  is  a  compliance  with  the  act^'I-should  r»«  aq 
be  conflicting  *with  that  decision  if  I  held  that  the  intsei^'tipn  *- 
of  the  past  place  of  abode  would  also  be  a  compliance  wiJbV-^e  act. 
It  would  be  giving  an  unreasonable  oHistruction  to  the  statutes,  to  bold 
that  the  objector  has  the  option  of  usin^  either  his  present  cnr  bis  late 
place  of  abode.  At  all  events,  that  being  a  matter  which  has  been 
decided  on  great  deliberation,  I  adhere  to  it."  And  the  other  mem- 
bers of  the  Court  unanimously  agreed  that  Knowles,  app.,  Brooking, 
resp.,  was  decisive  of  the  question.  [Btles,  J. — You  assume  that  a 
man  cannot  have  two  places  of  abode.  Suppose  a  man  has  two  resi- 
dences, at  each  of  whicdi  he  passes  six  months  of  the  year,  has  he  no 
place  of  abode  ? J  For  the  purposes  of  this  act,  his  place  of  abode 
would  be  the  place  at  which  he  actually  resided  at  the  time  of  signing 
the  notice.  In  Whithorn,  app.,  Thomas,  resp^  8  Scott,  N.  B.  783,  7 
M.  &  G.  1  (E.  C.  L.  B.  vol.  49^  1  Lutw.  Beg.  Cas.  125,  A.,  a  freeman 
of  the  borough  of  T.,  resided  with  his  wife  and  family  and  carried  on 
his  business  of  wine  merchant  at  O.,  more  than  seven  miles  from  T. : 
he  paid  9<l  a  week  for  the  use  of  a  bedroom  and  a  dark  closet  in  the 
house  of  a  friend  at  T.,  keeping  the  key  of  the  closet,  in  which  he 
deposited  wine  samples :  he  slept  in  the  bedroom  twelve  times  in  the 
six  months  next  beiore  the  31st  of  July :  and  it  was  held  that  he  did 
not  reside  in  T.  for  six  months  before  the  31st  of  July,  within  the 
meaning  of  the  2  W,  4,  c.  4o,  &  27.  In  Eerr  v.  Haynes,  29  Law  J., 
Q.  B.  70,  three  years  before  action  brought  the  plaintiff  hired  a  house 
at  Margate,  and  from  that  tinoe  bad  his  wife,  family,  and  servants  per- 
manently estaUished  there,  he  and  his  family  occupying  that  house  as 
their  dwelling  and  home.  He  at  the  same  time  carried  on  business  as 
a  law-stationer  in  London,  and  occupied  three  houses  there.  He  was 
in  the  habit  of  passing  three  or  four  days  of  each  week  in  London, 
occupying  two  rooms  in  one  of  the  houses,  which  *rooms  had  r:^i  no 
been  fitt^  up  for  his  residence  while  staying  in  town.  He  '- 
always  absented  himself  from  London  and  resided  with  his  family  at 
Margate  whenever  his  business  would  allow.  In  the  winter  and  early 
spring  he  was  usually  in  London  four  days  in  each  week ;  during  the 
rest  of  the  year  he  was  usually  in  Margate  three  and  occasionally  four 
days  in  the  week.  On  the  day  upon  which  the  action  was  brought 
he  was  in  London :  but,  when  the  writ  was  issued,  he  was  on  his  way 
to  Margate.    At  the  trial,  the  jury  found  a  verdict  for  the  plaintiff' 
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with  12Z.  damages :  and  it  was  held  that  the  plaintiff  dwelt  at  Mar- 
gate, and  not  in  London,  and  therefore  that  ne  was  entitled  to  his 
costs  of  the  action.  Cockburn,  C.  J4  <feUvering  the  judgment  of  the 
Court,  there  says :  '*  It  is  unnecessary  to  consider  whether  a  man  may 
not  have  two  awelling-places  at  th^^  same  time,  or  to  follow  up  that 
question  by  considering  whetbsrli^n'  such  case  the  party  must  be  actu- 
ally and  corporally  resident* Vithin  the  jurisdiction  of  the  County 
Court  at  the  time  of  actidff  brought,  in  order  to  oust  the  superior 
Court  of  its  concurrent rjHfisdiction.  Our  decision  proceeds  on  the 
narrower  ground,  tha^'tl)^  plaintiff's  residence  in  town  having  been 
entirely  subserviei\t  ta  «t^e  purposes  of  his  business,  and  that  alone, 
and  not  as  a  place  df.residence,  and  bis  family  establishment  and  home 
having  been  in-^&rglite,  he  must  be  considered  as  having  dwelt  at  the 
latter  place  afone^  Applying  the  principle  of  those  cases  to  the  facts 
found  here^  it'l^'plain  that  25  Clowance  street  was  not  at  the  time  he 
signed  tbe'b'otice  this  man's  true  place  of  abode,  and  therefore  the  sta- 
tute ha9i(^i"been  complied  with. 

Lifyfii  (J.  C,  in  reply. — Kerr  r.  Haynes  was  decided  upon  the  nar- 
row ground  that  the  house  in  town  was  entirely  subservient  to  the 
*1041  P^^y'^  business.  [Byles,  J. — ^•There  was  no  accommodation 
^  for  the  man's  family  in  the  town-house.  Keating,  J. — Nor  was 
there  in  Whithorn,  app.,  Thomas,  resp.]  The  residence  in  Tewkes- 
bury in  the  last-mentioned  case  was  merely  colourable.  [Byles,  J. — 
Suppose  this  had  been  a  question  of  domicil,  and  the  place  in  Fore 
Street  had  been  in  Calais,  could  Mr.  Curtis  have  been  said  to  have 
changed  his  domicil  7]  It  is  submitted  not.  [Keating,  J. — May  not 
the  object  of  requiring  the  place  of  abode  of  the  objector  have  been  to 
enable  the  party  objected  to  to  go  to  the  objector  and  ask  him  on  what 
ground  he  objects  to  his  qualification  ?J  That  may  have  been  one 
object :  but  the  main  object  was  that  the  objector  might  be  identified. 
Any  person  objecting  to  Curtis's  name  being  retained  upon  the  list, 
•might  have  served  him  with  a  sufficient  notice  by  leaving  it  at  No. 
^,  Clowance  Street  [Erle,  C.  J. — It  certainly  is  an  uncommonly 
shadowy  occupation  at  25,  Clowance  Street.  It  is  evident  that  if  the 
Fore  Street  concern  had  turned  out  well,  the  mother  would  have  seen 
very  little  more  of  her  son  at  Clowance  Street.  Byles^  J. — ^The  state- 
ment shows  that  he  had  a  strict  legal  estate, — a  very  small  one,  it  is 
true,  viz.,  that  of  tenant  at  will, — in  the  house  in  Clowance  Street.] 
Bailey  r.  Bryant,  28  Law  J.,  Q.  B.  86,  was  also  referred  to.(a) 

Our,  adv.  tfulL 
Erle,  C.  J.,  now  delivered  the  judgment  of  the  Court  :{b) — 
In  this  case  we  think  the  revising  barrister  was  right  in  requiring 
that  the  objector  should  state  his  true  place  of  abode,  and  that,  if  he 

*  1-051  ^^  ^^°*  ^^®  *^^  *places  of  abode,  he  might  state  either. 
-'  We  also  agree  with  him  in  thinking  that  the  objector  actually 
resided  with  his  family  and  carried  on  his  business  at  No.  94,  Fore 
Street,  at  the  time  of  objection,  and  that,  if  Fore  Street  had  been 
stated,  it  could  not  have  been  objected  to  with  success. 

(a)  Sea  the  obMiratlonf  npon  this  OMe  in  Butler  v.  Ablewhite,  6  C.  B.  N.  8.  740  (B.  C.  L. 
R  Tol.  95). 

(6)  The  Jadger  p  eient  ftt  the  ergament  were,  Brie,  C.  J.,  WUliamf,  J.,  Bylet,  J.,  and  KmI- 
Ing,  J. 
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Bat  the  question  before  us  is,  whether  Clowance  Street  is  not  also 
shown  to  be  his  trae  place  of  abode,  by  reason  of  the  facts  that  he 
continued  tenant  at  will  to  his  mother  of  the  house  there,  and  had  the 
intention  of  returning,  and  had  left  some  furniture,  and  had  slept 
there  at  the  stated  times.  We  consider  it  to  be  rather  a  question  of 
fact  than  of  law.  The  gratuitous  tenancy  at  will  to  the  mother,  with 
an  intention  to  return,  is  in  close  analogy  with  a  liberty  to  stay  at  his 
mother's  house  when  he  should  choose.  He  was  personally  absent 
from  Clowance  Street  at  the  time  when  the  party  objected  to  might 
require  information,  and,  during  great  part  of  the  time  between  the 
objection  and  the  revising,  the  house  appears  to  have  been  empty. 

We  think  the  revising  barrister  was  not  bound  in  law  to  fina  Clow- 
ance Street  to  be  the  true  place  of  abode,  by  reason  of  the  tenancy  at 
will,  under  the  circumstances  stated;  and  we  therefore  affirm  his 
decision.  Decision  affirmed. 


♦County  of  KENT.— Eastern  Division.  [*106 

WILLIAM  MINTER  BUSHELL,  Appellant ;  BENJAMIN 
RICHARD  EASTES,  Respondent.    Nov.  19. 

A.  VM  in  1836  appointed  paiif h  elerk  of  St  J.,  DoTor ;  and  by  lieente  under  tbe  seal  of 
tke  Arebbiihop  of  Canterbury,  dated  in  1832,  be  was  confirmed  in  bis  offloe,  '<  together  with  all 
and  stngalar  the  fees,  salaries,  and  profits  either  by  law  or  ancient  enstom  belonging  to  the 
same.**  Part  of  the  emolnments  attached  to  the  offloe  consisted  of  the  clerk's  share  of  an  an- 
cient due  payable  to  the  elerk  and  sexton  upon  the  opening  of  every  grare  in  the  churchyard  of 
tbe  parish ;  and  this  exceeded  40«.  a  year.  The  parish  elerk  had  not  himself  to  perform  any 
of  the  work  of  or  incident  to  tbe  opening  of  the  graTce,  this  being  done  by  tbe  sexton. 

Tbe  rerising  barrister  held  that  the  ancient  fee  was  in  the  nature  of  a  remuneration  for 
•erriees  rendered  in  conducting  the  ftineral  rites,  and  not  a  payment  or  emolument  issuing  out 
of  or  charged  upon  any  land,  and  therefore  that  the  parish  clerk  was  not  entitled  to  be  regis- 
tered :~Held,  thai  his  decision  was  right 

At  a  Court  held  on  tbe  26th  of  September,  1861,  at  Dover,  in  the 
eastern  division  of  the  county  of  Kent,  for  revising  list  of  voters  for 
the  parishes  in  the  polling  district  of  Dover,  Benjamin  Richard  Eastes 
duly  objected  to  tbe  name  of  William  Minter  Bushell  being  retained 
on  the  list  of  voters  for  the  parish  of  St.  James,  Dover. 

It  was  proved  before  the  revising  barrister,  that  William  Minter 
Bushell  was  in  the  year  1826  duly  appointed  parish  clerk  of  the  said 
parish  of  St.  James,  Dover ;  which  appointment  he  held,  and  which 
his  predecessors  bad  theretofore  held,  for  life. 

It  was  further  proved,  that,  by  license  under  the  seal  of  the  Arch- 
bishop of  Canterbury,  dated  the  23d  of  August,  1882,  the  said  Wil- 
liam Minter  Bushell  was  confirmed  in  his  said  office,  "  together  with 
all  and  singular  the  fees,  salaries,  and  profits  by  law  or  ancient  custom 
belonging  to  the  same.'' 

It  was  also  proved  that  a  part  of  the  emoluments  attached  to  the 
said  office  of  parish  clerk  actually  received  by  the  said  William 
Minter  Bushell  during  the  period  of  his  holding  the  said  office,  and 
by  his  predecessors  therein,  consisted  of  the  clerlrB  share  of  an  ancient 
due  payable  to  the  Cjcrk  and  sexton  upon  the  opening  of  every  grave 
in  the  churchyard  of  the  said  parish  of  St.  James,  Dover. 
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•1071       *^*  ^**  further  proved  that  the  clerk  had  not  himself  to 
^   perform  any  of  the  work  or  labour  incident  to  the  opening  of 
the  graves ;  this  being  performed  by  the  sexton. 

It  was  farther  proved  that  the  sexton  received  a  fee  fbr  the  making 
of  each  grave,  besides  the  fee  he  shared  with  the  clerk  on  the  opening 
of  the  grave. 

The  clerk's  share  of  the  fee  paid  on  the  opening  of  the  grave  was 
proved  to  amount  annually  to  405.  and  upwards,  and  was  described  in 
the  vestry  books  of  the  parish  as  "an  ancient  fee  due  to  the  clerk." 

Upon  this  state  of  facts,  it  appeared  to  the  revising  barrister  that 
the  ancient  due  was  in  the  nature  of  a  remuneration  for  services  ren- 
dered in  conducting  the  funeral  rites,  and  that  it  was  not  a  payment 
or  emolument  issuing  out  of  land,  or  in  anywise  charged  upon  the 
soil  of  the  churchyard,  over  which  neither  sexton,  cierk,  or  vestry 
had  any  power  or  control.  He  therefore  held  that  the  said  William 
Minter  Bushell  was  not  entitled  to  be  retained  upon  the  said  list  of 
voters,  and  expunged  his  name  therefrom. 

If  the  decision  of  the  revising  barrister  was  correct,  the  list  was  to 
remain  without  alteration.  If  the  decision  was  incorrect,  the  name 
of  the  said  William  Minter  Bushell,  with  his  address,  and  particulars 
of  his  qualification  (*' freehold  office,  as  parish  clerk  of  St.  James, 
Dover"),  was  to  be  added  to  the  revised  list  of  voters  for  the  said 
parish  of  St.  James,  Dover. 

Macnamara,  for  the  appellant. — It  is  submitted  that  the  appellant 
is  under  the  oiroumstances  stated  in  this  case  entitled  to  be  registered 
in  respect  of  a  freehold  office ;  and,  further,  it  is  submitted  that,  if 
necessary,  it  sufficiently  appears  that  the  office  is  connected  with  free- 
hold land  to  make  it  a  complete  and  perfect  qualification.    It  will  be 

'^'lOSl  '^^^'''^^  ^^^  ^^^^'^  ^°  miod  the  ^statute  upon  which  these  freehold 
^  votes  rest,  viz.,  the  8  H.  6,  c.  7.  The  statute  recites,  that  "  whereas 
the  elections  of  knights  of  shires  to  come  to  the  parliaments  of  our 
lord  the  King  in  many  counties  of  the  realm  of  England  have  now 
of  late  been  made  by  very  great,  outrageous,  and  excessive  number 
of  people  dwelling  within  the  same  counties  of  the  realm  of  England, 
of  the  which  most  part  was  of  people  of  small  substance  and  of  no 
value,  whereof  every  of  them  pretended  a  voioe  eq^uivalent  as  to  such 
elections  to  be  made  with  the  most  worthy  knights  and  esquires 
dwelling  within  the  same  counties,  whereby  manslaughters,  riots, 
batteries,  and  divisions  among  the  gentlemen  and  other  people  of  the 
same  counties  shall  very  likely  rise  and  be,  unless  convenient  and 
due  remedy  be  provided  in  this  behalf:"  and  then  it  proceeds  to 
enact  **  that  the  knights  of  the  shires  to  be  chosen  within  the  same 
realm  of  England  to  come  to  the  parliaments  of  our  lord  the  King 
hereafter  to  be  holden,  shall  be  chosen  in  every  county  of  Uie  realm 
of  England  by  people  dwelling  and  resident  in  the  same  counties^ 
whereof  every  one  of  them  shall  have/rec  land  tn' tenement  to  the  value 
of  40^.  by  the  year  at  the  least  above  all  charges ;  and  that  they  which 
shall  be  so  chose  shall  be  dwelling  and  resident  within  the  same  coun- 
ties ;  and  such  as  have  the  greatest  number  of  them  that  may  expend 
40«.  by  the  year  and  above,  as  afore  is  said,  shall  be  returned  by  the 
sheriff  of  every  county  knights  for  the  parliament,  by  indentures 
sealed  between  the  said  sheri&  and  the  said  choosers  so  to  be  made.'* 
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The  object  of  that  statute  was,  that  acne  should  vote  ia  county  elec- 
tions  but  those  who  can  permanenthr  expend  40«.  a  jear  at  least 
arising  out  of  freehold.  [Williams,  «L — It  has  long  been  settled  that 
a  parish  derk  not  having  a  freehold  interest  in  house  or  land  in  right 
of  his  office  oaunot  vote:  Elliott,  2d  *edit.  28.]  It  was  so  de-  r^iQQ 
cided  by  the  Middlesex  committee  in  1804.  That  resolution,  *- 
however,  cannot  affect  this  case.  And  none  of  the  subsequent  statutes 
prevent  a  man  from  acquiring  a  vote  in  respect  of  a  freehold  office. 
The  word  used  in  the  statute  is  **  franktenement''  (somewhat  incor- 
rectly rendered  ''  free  land  or  tenement'^),  which  clearly  embraces  an 
office  for  life,  whether  connected  with  land  or  not.  ''  Tenementum/' 
says  Lord  Coke,  Go.  Litt.  6  a,  "  is  a  large  word  to  pass  not  only  lands 
and  other  inheritanoes  which  are  holden,  but  also  offices,  rents,  com- 
monsy  profits  apprender  out  of  lands,  and  the  like,  wherein  a  man 
hath  any  franktenement,  and  whereof  he  is  seised  ut  de  libero  tene- 
mento.'^  See  also  Co.  Litt.  20  a.  A  writ  of  entry  in  the  nature  of 
assize  will  lie  for  an  office :  Fitz.  N.  B.  192  £.  In  2  Bl.  Com.  16,  it 
IS  said:  *'Land  comprehends  all  things  of  a  permanent,  substantial 
nature ;  being  a  word  of  very  extensive  signification.  Tenement  is  a 
word  of  still  greater  extent,  and,  though  in  its  vulgar  acceptation  is 
only  applied  to  houses  and  other  buildings,  yet,  in  its  original,  proper, 
and  legal  sense,  it  signifies  everything  that  may  be  holden,  provided 
it  be  of  a  permanent  nature^  whether  it  be  of  a  substantial  and  sensi- 
ble or  of  an  unsubstantial  ideal  kind.  Thus,  liberum  tenementum, 
franktenement,  or  freehold,  is  applioable  not  only  to  lands  and  other 
solid  objects,  but  also  to  offices^  rents,  commons,  and  the  like ;  and,  as 
lands  and  houses  are  tenementB,  so  is  an  advowson  a  tenement :  and 
a  franchise,  an  office,  a  right  of  common,  a  peerage,  or  other  pro- 
perty of  the  like  unsubstantial  kind,  are  all  of  them,  legally  speaking, 
tenements.*'  Blackstone,  at  p.  86  of  the  same  volume,  fives  a  defini- 
tion of  an  '*  office."  He  says :  ^*  Offices,  which  are  a  right  to  exercise 
a  public  or  private  employment,  and  to  take  the  fees  and  emoluments 
thereunto  belonging,  are  also  incorporeal  ^hereditaments,  whe-  r«i  |/> 
ther  public,  as  those  of  magistrates,  or  private^  as  of  bailiffs,  '- 
receivers,  and  the  like :  for  a  man  may  have  an  estate  in  them,  either 
to  him  and  his  heirs,  or  for  life,  or  for  a  term  of  years,  or  during 

f>Ieasnre  only."  According  to  the  statement  of  this  case,  the  appel- 
ant clearly  holds  an  *'  office"  within  that  definition.  In  Hey  wood  on 
County  Elections,  p.  65,  it  is  said :  "  The  statute  of  Henry  the  8th 
requires  each  voter  to  have  a  qualification  in  'free  land  or  tenements 
to  the  value  of  40«.  by  the  year.'  By  the  18  G.  2,  c.  18,  s.  8,  no  per- 
son shall  vote  for  the  electing  of  a  knight  or  knights  of  the  shire  '  in 
respect  or  in  right  of  any  messuages,  lands,  or  tenements,^  which  have 
not  been  assessed  to  some  aid  granted  by  land-tax  twelve  calendar 
months  next  before  such  election.  The  word  tenement  in  its  vulgar 
acceptation  is  usually  applied  to  houses  and  other  buildings,  yet,  in 
its  original,  proper,  and  legal  sense,  it  signifies  everything  that  may 
be  kolckn,  provided  it  is  of  a  permanent  nature,  whether  it  be  of  a 
substantial  and  sensible,  or  oi  an  unsubstantial  ideal  kind.  Thus, 
the  word  liberum  tenementum,  franktenement,  or  freehold,  is  applica- 
ble not  only  to  land  and  houses,  but  also  to  offices^  rents,  commons, 
tithes  and  the  like ;  and  a  franchise,  an  office^  a  peerage,  &c.,  are  legally 
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speaking  tenemenU.  Taking  it  in  this  sense,  persons  holding  offices 
in  fee  or  for  life,  whether  they  ooncem  lands  or  not,  may  be  said  to 
have  a  freehold  therein ;  and,  being  duly  rated  to  the  land-tax,  have 
frequently  been  admitted  to  vote  at  the  elections  of  knights  of  the 
shire.  It  may  be  doubted  whether  persons  possessed  of  public  offices 
in  fee  or  for  life  ever  were  suitors  at  the  county  courts,  and,  there- 
fore, if  the  elections  of  knights  of  the  shire  were  in  ancient  times  con- 
fined to  such  suitors,  as  has  been  asserted  with  much  appearance  of  rea- 
son whether  they  were  permitted  to  vote  with  them  there.  But  recent 
*1111   *^^^S^  ^^  confirmed  them  in  the  franchise,  and,  from  the  18 

-■  G.  2  to  the  decision  of  the  Middlesex  committee  hereafter  men- 
tioned, the  question  had  been  whether  officers  claiming  to  vote  were 
duly  assessed  to  the  land-tax  for  the  limited  time,  not  whether  they 
possessed  the  necessary  estate."  [Williams,  J. — At  p.  67,  Serjeant 
Hey  wood  says :  '*  The  committee  which  sat  upon  the  election  for  Mid* 
dlesex  in  1804,  after  a  lon^  discussion  and  able  argument  (see  Oid's 
Case,  2  Peck  well,  S3),  laid  down  the  general  principle,  that '  the  holder 
of  an  office  for  life,  not  having  a  freehold  interest  in  house  or  land  in 
right  of  his  office,  had  no  right  to  vote.' "  And  the  learned  serjeant 
adds :  ''  This  rule  is  so  consonant  to  the  ancient  simplicity  of  the  com- 
mon law,  and  so  reasonable  in  itself,  that  it  has  been  universally  ap- 
proved of  and  adopted  at  all  the  county  elections  which  have  since 
taken  place."]  The  resolution  of  1804  was  not  justified  by  the  state 
of  the  statute  law  at  that  time  or  now  in  relation  to  county  votes :  see 
7  4  8  W.  8,  c.  25,  10  Ann.  c.  28,  s.  2,  18  G.  2,  c.  18,  ss.  1—^,  20  G.  8, 
e.  17,  8.  1,  22  G.  8,  c.  41,  28  G.  8,  c.  86,  s.  6.  The  onlv  statutes  bear- 
ing upon  the  subject  since  the  year  1804,  are  the  BeK>rm  Act,  2  W. 
4,  c.  45,  which  passed  for  the  purpose  of  extending  the  franchise,  and 
the  Registration  Act,  6  &  7  Vict.  c.  18,  which  was  directed  to  another 
object.  [Btlss,  J. — Are  you  right  in  saying  that  the  Reform  Act 
'*'1121  ^^^  "^^  restrain  the  franchise?]     The  18th  section(a)  certainly 

^  ^places  some  limitation  on  the  right  of  voting  in  respect  of 
freeholds  for  life ;  but  there  is  nothing  in  that  section  to  prevent  one 
who  holds  a  freehold  office  for  life  from  voting:  the  language  of  the 
section  must  be  construed  with  reference  to  the  subject-matter.  The 
22d  section  repeals  the  18  G.  2,  c.  18,  s.  3,  enacting,  that,  ''  in  order  to 
entitle  any  person  to  vote  in  any  election  of  a  knight  of  the  shire  or 
other  member  to  serve  in  any  future  parliament,  in  respect  of  any 
messuages,  lands,  or  tenements,  whether  freehold  or  otherwise,  it  shall 

(a)  WMeh  onMto  "  that  no  p«Ttoa  shsU  bo  •ntilled  to  toIo  in  tho  olaotion  of  a  knight  of  tho 
•Uio  to  forro  in  nnj  fataro  parlinnont,  or  in  tho  olootion  of  »  membor  or  mombort  to  torro 
in  nny  future  porliunent  for  anj  city  or  town  being  a  eoonty  of  itaelf,  in  reepeot  of  onj  fro»- 
hold  lands  or  tenomentj  whereof  such  person  may  be  leised  for  hit  own  lilb^  or  for  the  lift  of 
another,  or  for  any  llTes  whatsooTor,  ezoept  inoh  person  shall  be  in  the  aotaal  and  boni  fido 
oecnpation  of  soeb  lands  and  tenenents,  or  ezeept  the  same  shall  hare  eone  to  such  person  bj 
marriage,  marriage  settlement,  doTise,  or  promotion  to  any  benefice  or  to  any  offlee,  or  ezeept 
the  same  shnll  be  of  the  clear  yearly  Talne  of  not  less  than  lOf.  abore  all  rents  and  eharges  payable 
out  of  or  in  respect  of  the  same ;  any  statute  or  usage  to  the  eontrary  notwithstanding :  Pro- 
Tided  always,  that  nothing  in  tbii  aet  eonuined  shall  prerent  any  person  now  seised  for  hit 
own  life,  or  for  the  lift  of  another,  or  for  any  lives  whatsoerer,  of  any  fteebold  lands  or  tene- 
ments in  respect  of  which  he  now  has,  or  but  for  the  passing  of  thii  act  might  acquire,  the  right 
of  Toting  In  such  reapectlTO  elections,  from  retaining  or  acquiring,  so  long  as  he  shall  be  so 
seised  of  the  lame  lands  or  tenements,  such  right  of  roting  in  respect  thereof^  If  dniy  Tegislare^ 
according  to  the  respectiTO  prorlslons  hereafter  oontained." 
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not  be  necessary  that  tbe  same  shall  be  assessed  to  the  land  tax." 
[Btlbs,  J. — Unless  you  can  make  out  that  the  appellant  was  qualified 
to  vote  in  respect  of  his  office  before  the  passing  of  th^  I(eform  Act, 
you  do  not  advance  a  single  step.  Welsby,  who  appeared  for  the 
respondent,  intimated  that  he  did  not  mean  to  contend  that  the  Beform 
Act  took  awaj  from  the  appellant  any  right  which  he  had  before.] 
There  clearly  is  nothing  in  the  Reform  Act  which  is  at  all  inconsistent 
with  this  claim.  [Williams,  J. — Suppose  the  office  be  one  the  duties 
of  which  are  to  be  ♦performed  in  two  or  more  counties,  how  r»i  1 3 
would  it  be  registered  ?]  If  the  office  be  in  any  wav  connected  ^ 
with  land,  upon  a  fair  and  liberal  construction  of  the  statute  of  H.  6, 
the  claim  to  vote  must  prevail.  This,  at  all  events,  is  as  much  con- 
nected with  realty  as  tolls  are:  and,  as  to  these,  Mr.  Elliott  says,  p. 
38:  ''Tolls  which  are  incorporeal  hereditaments,  and  which,  when 
issuing  out  of  and  collateral  to  land,  are  tenements  within  the  defini- 
tion of  Lord  Coke  (Co.  Litt.  6,  a),  though  not  there  enumerated  by 
him,  appear  to  be  of  a  real  nature,  and  sufficient  to  confer  the  elective 
franchise"  [Bylbs,  J. — In  no  instance,  since  the  resolution  in  Ord's 
Case,  has  a  parish  clerk  been  allowed  to  vote.]  That  must  be  admit- 
ted ;  and,  if  the  resolution  of  1804  be  binding  upon  this  Court,  and 
the  office  here  is  not  sufficiently  connected  with  realty  t-o  distinguish 
it;  the  present  claim  must  fail. 

WeUby,  contri,  was  not  called  upon. 

Erlb,  C.  J. — I  am  of  opinion  that  the  decision  of  the  revising  bar- 
rister in  this  case  was  right.  I  do  not  stop  to  inquire  whether  the 
office  of  parish  clerk  is  one  which  comes  within  Lord  Coke's  defini- 
tion of  a  freehold  tenement.  But  I  am  clearly  of  opinion  that  a  parish 
clerk  is  not  entitled  to  vote  in  respect  of  his  office.  The  resolution 
of  the  Middlesex  Committee  in  1804  has  uniformly  been  acted  upon 
since  by  persons  whose  duty  it  was  to  deal  with  these  questions.  And 
the  whole  frame  of  the  Reform  Act  is  consistent  with  the  supposition 
that  the  legislature  were  well  aware  of  that  resolution,  and  is  not  con- 
sistent with  the  claim  put  forward  upon  the  present  occasion.  On  the 
first  pointy  therefore,  I  am  against  the  argument  urged  by  Mr.  Macna- 
mam,  I  am  also  against  him  upon  the  second  point.  There  is  nothing 
in  the  statement  of  *the  case  to  connect  the  emoluments  of  this  r»i  14 
office  with  profits  arising  from  land.  I  think  the  revising  bar-  ^ 
rister  put  the  right  construction  upon  the  evidence  before  him  when 
he  hela  that  the  fee  received  by  the  parish  clerk  was  in  the  nature  of 
a  remuneration  for  services  rendered  in  conducting  the  funeral  rites, 
and  not  a  pavment  or  emolument  issuing  out  of  or  charged  upon  the 
land.  For  these  reasons,  I  think  the  objection  to  the  vote  was  well 
founded. 

The  rest  of  the  Court  concurring, 

Decision  affirmed,  with  co6t8.(a) 

(o)  TIm  rMpondtnt  dselinad  to  Uke  the  eotts,  Um  oam  hiring  been  stotad  nndw  an  Mmage* 
Mtt^  for  Um  piirp<»M  of  dotoimininf  Uio  poinU 
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Countj  of  KENT.— Eastern  DivisioQ. 

WILLIAM  HALL,  Appellant;   CHARLES  EDWARD  LEWIS, 

Respondent.     Nov.  19. 

One  of  the  "  b.z  preaebers"  of  the  cathedral  ehnreh  of  Canterbary  elaimed  to  be  regietorcd  in 
reapeet  of  a  *<  freehold  office."  The  appointment  was  by  the  Archbishop,  of  Canterbory,  and 
the  offlee  held  dnriog  good  beharionr,  prorided  the  party  remained  In  the  dioeese  and  praaehed 
at  leaet  twioe  a  year  in  the  cathedral.  He  reeelTed  an  annoat  atipead  ef  321.  from  the  dean  and 
chapter  of  Canterbary,  which  was  paid  out  ef  the  ehapler  reYennec,  which  were  deriYcd  froai 
lands  in  rarioas  places  rested  in  the  dean  and  chapter  i — Held,— -rerersing  the  decision  ef  tb« 
revising  barrister, — that  the  claimant  had  no  snch  freehold  office  or  equitable  interest  arisfng 
ont  of  land  as  to  entitle  him  to  be  registered. 

The  like  as  to  the  lay  clerks  and  the  bell-ringer. 

At  a  Court  held  at  Canterbury  for  the  revision  of  the  list  of  voters 
for  the  Eastern  division  of  the  county  of  Kent,  the  Rev.  Francis  James 
Holland,  Joseph  Burr,  and  Thomas  Parnell  severally  claimed  to  be 
placed  on  the  list  of  voters  for  the  said  Eastern  division,  in  respect  of 
property  situate  wholly  or  in  part  within  the  parish  called  the  Ville 
♦1161  ^^  Christ  Church,  in  the  *city  of  Canterbury,  and  were  duly 
-'  objected  to  by  Benjamin  Eastes,  a  person  on  the  register  of 
voters,  on  the  ground  that  thev  did  not  possess  the  requisite  qualifi- 
cation.   The  claims  were  set  forth  in  the  follow^ing  form : — 


Chrifltlan  namo  apd  surnMne. 

Pliioe  of  abode. 

Nature  of 

qaaliflca- 

tlea. 

Street,  lane,  Ac 

1 

Holland,  Francis  James. 

Bvrr,  Joseph. 
Pamell,  Thomas. 

U,  St.  Dunstan's  Ter- 
race, Canterbury. 

10,  Orchard  Street,  St 

Dunstan's,  Canterbury. 

St  Badigund's  Street, 

Canterbury. 

Freehold 

office. 

Freehold 
office. 

Freehold 
office. 

Ai  one  af  the  six  preachers 

in  the  cathedral  church, 

Canterbury. 
Lay  clerk,  Canterbury  Ca- 

IhedraL 
Bell-ringer,  Caotarbwy  C»> 

thedraL 

• 

As  regards  the  claim  of  the  Rev.  Francis  James  Holland,  the  facts 
proved  before  the  revising  barrister  were,  that  the  said  Rev.  Francis 
James  Holland  was  appointed  by  the  Archbishop  of  Canterbury  one 
of  the  six  preachers  of  Canterbury  Cathedral ;  that  he  held  his  office 
during  good  behaviour,  providea  he  remained  in  the  diocese  and 
preached  at  least  twice  a  year  in  the  said  cathedral ;  and  that  he 
received  an  annual  stipend  of  82?.,  as  preacher,  from  the  treasurer  of 
the  dean  and  chapter  of  Canterbury,  at  the  audit-room  in  the  Cathe- 
dral precincts,  situate  within  the  ville  of  Christ  Church.  It  was 
further  proved  that  each  of  the  six  preachers  formerly  received  an 
annual  stipend  of  20?.  a  year  and  a  house  to  live  in,  but  that  the 
stipend  was  afterwards  increased  and  the  house  taken  away. 

As  regards  the  claim  of  Joseph  Burr,  the  facts  proved,  were,  that, 
at  a  chapter  held  in  July,  1834,  the  said  Joseph  Burr  was  appointed 
by  the  said  dean  and  chapter  of  Canterbury  Cathedral  one  of  the 
eight  lay  clerks  of  the  said  cathedral;  that  the  appointment  was 
*l  1  fll  "^^  '  ^^^  ^^®  made  by  a  resolution  of  the  chapter,  a  minute 
'  of  which  resolution  was  recorded  in  the  records  of  the  chapter* 
house  and  signed  by  the  said  Joseph  Burr:  that  a  salary  of  80?.  a  year 
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was  attached  to  the  office  of  lay  clerk,  and  was  paid  annuallj  to  the 
said  Joseph  Burr  by  the  treasurer  of  the  said  dean  and  chapter  in  the 
said  audit-room  of  the  said  cathedral,  situate  within  the  said  ville  of 
Christ  Church ;  and  that  the  duty  of  the  said  Joseph  Burr  as  lay  clerk, 
was,  to  attend  and  officiate  as  clerk  a  certain  number  of  times  in  each 
year,  during  the  celebration  of  Divine  Service  in  the  said  cathedral. 

As  r^ards  the  claim  of  Thomas  Parnell,  it  was  proved,  that,  in 
1857,  the  Riid  Thomas  Parnell  had  been  appointed  by  the  said  dean 
and  chapter  one  of  the  eight  bell-ringers  in  the  said  cathedral ;  that 
the  appointment  was  for  life ;  and  that  an  annual  stipend  of  20/.  a 
year,  payable  out  of  the  cathedral  funds,  was  attached  to  the  said 
office  of  bell-ringer,  and  was  paid  annually  to  the  said  Thomas  Par- 
nell by  the  said  treasurer  of  the  said  dean  and  chapter  at  the  said 
audit-room  in  the  said  ville  of  Christ  Church ;  and  that  it  was  the 
duty  of  the  said  Thomas  Parnell  to  attend  from  time  to  time  to  assist 
in  ringing  the  bells  at  the  said  cathedral  prior  to  the  celebration  of 
Divine  Service  therein. 

It  further  appeared  that  the  appointment  to  these  different  offices, 
the  duties  inciaent  to  them,  and  the  amount  of  salary  payable  to  the 
holders  or  occupants  of  the  said  offices,  were  regulated  by  certain 
statutes  of  the  Metropolitan  Cathedral  of  Christ  Church,  Canterbury, 
which  were  produced  in  Court  and  read ;  and  it  was  agreed  that  these 
statutes  should  fonn  part  of  the  present  case,  and,  if  necessary,  should 
be  referred  to  as  evidence  in  support  of  the  claims  of  the  respective 
claimants. 

*It  was  further  proved  that  such  salaries  were  paid  out  of  r^^i^ 
the  chapter  revenues,  which  were  derived  either  wholly  or  in  I- 
part  from  certain  lands  and  tenements  situate  in  the  parish  of  Christ 
Church  Ville  and  other  parishes  in  the  said  eastern  division  of  the 
said  county,  and  elsewhere  out  of  the  said  county,  and  which  lands  and 
tenements  were  vested  in  the  dean  and  chapter  of  the  said  cathedral. 

Upon  this  state  of  facts,  the  revising  barrister  retained  the  names 
of  the  said  Francis  James  Ilolland,  Joseph  Burr,  and  Thomas  Parnell 
on  the  said  list  of  voters. 

The  names  of  nine  other  persons  objected  to  under  circumstances 
similar  to  the  above  were  likewise  retained  on  the  list^  and  the  appeals 
in  those  cases  consolidated  with  the  principal  case. 

If  the  Court  should  be  of  opinion  that  the  decision  of  the  revising 
barrister  was  incorrect,  the  names  of  the  several  persons  above 
referred  to  were  to  be  expunged  from  the  register.  If  the  Court 
should  be  of  opinion  that  his  decision  was  correct,  the  list  was  to 
remain  without  amendment. 

Webby,  for  the  appellants. — After  the  decision  in  Bushell,  app. 
Eastes,  resp.,  antd,  p.  106,  it  musfit  be  assumed  that  a  mere  appointment 
to  an  offioe, — supposing  these  to  be  offices, — unconnected  with  any 
interest  in  land,  will  not  confer  a  right  of  voting.  In  this  respect, 
therefore,  all  these  three  claimants  stand  upon  the  same  footing.  Each 
is  to  receive  a  certain  stipend  which  it  was  proved  was  paid  out  of  the 
chapter  revenues,  which  revenues  are  derived  either  wholly  or  in  part 
'^  from  lands  in  the  parish  of  Christ  Church  Ville  and  other  parishes 
in  the  eastern  division  of  the  county  of  Kent,  and  out  of  the  county," 
vested  in  the  dean  and  chapter.    This  differs  in  no  degree  from  the 
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*1181  *^^^  ^^  ^^7  gentleman  who  pays  the  wages  of  his  butler  or 
•^  his  gardener  out  of  his  general  funds  from  whatever  source 
derived.  It  does  not  appear  that  any  one  of  these  claimants  receives 
40^.  a  year  out  of  lands  of  the  dean  and  chapter  within  the  county. 

Macnamara,  for  the  respondents. — The  revising  barrister  has  found 
as  a  fact  that  the  stipends  of  the  claimants  arepaid  out  of  the  chapter 
revenues,  which  are  derived  from  lands.  There  was  no  question 
about  the  value.  It  is  submitted,  that,  under  the  circumstances,  the 
dean  and  chapter  are  trustees  for  these  parties ;  and,  if  so,  they  clearly 
have  such  an  equitable  interest  in  the  land  as  to  entitle  them  to  vote. 
That  these  persons  are  appointed  to  '*  offices,"  there  can  be  no  doubt : 
and  the  revising  barrister  has  so  found.  They  hold  offices  to  which 
public  duties  are  attached ;  and  they  hold  them  for  life,  provided  they 
perform  the  duties  attached  to  them.  [Erle,  C.  J. — Wnat  is  there  to 
make  their  salaries  a  charge  upon  any  land  ?]  Nothing,  unless  the 
finding  that  they  are  paid  out  of  the  revenues  of  the  dean  and  chapter, 
which  are  derived  from  lands. 

Erle,  G.  J. — I  am  of  opinion  that  the  decision  of  the  revising  bar- 
rister in  this  case  should  be  reversed.  It  is  not  necessary  to  make  the 
determination  of  this  case  turn  upon  whether  or  not  these  claimants 
held  **  offices,"  because,  if  they  were  appointed  and  had  an  equitable 
right  to  have  their  salaries  paid  out  of  the  proceeds  of  lands  (within 
the  district),  that  would  give  them  a  sufficient  qualification.  But  I 
am  unable  to  find  any  equitable  interest  which  they  can  possibly  have 
in  any  lands  anywhere.  There  is  a  mere  agreement  to  pay  them 
certain  stipends  at  the  audit-room  in  the  cathedral  precinct.  I  cannot 
*11Q1  dis^i^g^^sb  ^between  the  case  of  these  functionaries  and  that 
^  of  any  private  gentleman's  servants.  The  payment  is  made  out 
of  the  general  funds  of  the  dean  and  chapter.  There  is  no  vestige  of 
any  equitable  interest  in  land. 

Williams,  J. — ^I  am  of  the  same  opinion.  It  may  be  that  the 
claimants  have  certain  functions  for  life,  and  that  they  are  entitled  to 
receive  certain  yearly  sums  out  of  the  revenues  of  the  dean  and 
chapter.  But  there  is  nothing  to  show  that  they  have  any  interest 
whatever  in  any  land. 

Byles^  J.,  and  Keating,  J.,  concurred.  Decision  reversed. 

END  OF  THE  REGISTRATION  CASES  FOR  1861. 


♦120]  ♦MEMORANDA. 

In  the  course  of  the  Vacation  succeeding  this  Term,  the  Hon.  Mr. 
Justice  Hill  resigned  his  office  of  Judge  of  the  Court  of  Queen's 
Bench. 

John  Mellor,  Esq.,  of  the  Inner  Temple,  one  of  Her  Majesty's 
Counsel  learned  in  the  Law,  was  appointed  a  Judge  of  the  Court  of 
Queen's  Bench,  in  the  room  of  Mr.  «lustice  Hill,  resigned.  He  gave 
rings  with  with  the  motto,  "  Lex  ratione  probata.'' 

The  learned  Judge  took  the  oaths  ana  his  seat  in  Court  on  the 
second  day  of  the  Term.  He  shortly  after  received  the  honour  of 
knighthood. 


CASES    • 


ABGUED  AND  BBTBBMINBD 


THE   COURT   OF   COMMON    PLEAS, 


3fiic[iaelraa«   <Snni, 


XXV.  VICTOBIA.    1861. 


The  Judges  who  usaally  sat  in  banco  in  this  term>  were — 
Eble,  C.  J.  Btlss,  J. 

WlLUAXS,  J.  KSATINe,  J. 


SMITH  and  Others  v.  SMITH  and  Others.    Nov.  6. 

TMtetor  hy  hii  will,  mad«  before  1638,  g»Te  ell  bli  real  and  penonal  eeUte  to  trasteos,  in 
tmet,  after  pajment  of  hie  debte,  ke.,  to  eonrert  the  penonal  estate  into  moaej,  to  be  plaeed  at 
interesL  He  then  gave  all  *'  tbe  profits"  arieing  from  bia  real  estate  and  tbe  interest  of  bis 
personal  estate  to  bis  wife,  to  be  applied  to  ber  maintenance  and  support  at  tbe  discretion  of 
tbe  trustees,  if  sbe  sboald  need  the  wbole  of  it,  during  ber  life.  He  then  gare  a  legacy  of  500/. 
to  his  nieee.  He  then  willed  tbat  bis  trustees  should  put  bis  kinsman  O.  S.  into  possession  of 
a  eloee  ealled '  Tbe  Virsi  Close,'  wiiieii  be  gare  to  tbe  said  Q.  8. ;  and  then  followed  this  derise, 
— *'  Tk9»  igitn  all  thai  my  elom  or  pi^ee  of  land  tolled  *  The  Second  Cloee'  mtk  all  tkt  appur^ 
Umanees,  unto  mj/  kineman  W.  S.,  eon  of  my  laie  brother  W.  S.  :** — 

Held,  that  a  sufficiently  olear  intention  to  give  W.  8.  an  eitate  in  fbe  was  shown,  to  eounter* 
Tail  tbe  absence  of  words  of  limitation. 

This  Mras  an  action  of  ejectment  brought  for  the  recovery  of  a  close 
or  piece  of  land  called  "  The  Second  Close,"  situate  in  the  lordship  of 
Pailton,  in  the  county  of  Warwick ;  and  bj  consent  of  the  parties,  and 
under  a  Judge's  order,  pursuant  to  the  Common  Law  *Proce-  r«i  on 
dure  Act,  1852,  the  following  case  was  stated  for  the  opinion  '- 
of  the  Court : — 

Joseph  Smith  and  Thomas  Smith  being  seised  in  fee  as  tenants  in 
common  of  the  said  close  called  "  The  Second  Close,"  the  said  Joseph 
Smith  duly  made  and  executed,  his  last  will  and  testament  in  writing, 
dated  the  17th  of  March,  1824,  and  thereby  gave  and  devised  all  that 
his  undivided  moiety  or  half  part,  and  all  other  his  right,  share,  and 
interest  of  and  in  all  those  several  closes,  pieces,  or  parcels  of  arable, 
meadow,  and  pasture  land  of  which  he  was  seised  jointly  with  his 
brother  Thomas  Smith,  and  containing  sixteen  acres  or  thereabouts, 
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situate  and  being  in  the  parish  of  Pailton,  in  the  county  of  Warwick, 
then  in  his  (the  testator's)  own  occupation,  and  including  the  said 
close  sought  to  be  recovered^  unto  and  to  the  use  of  his  said  brother 
Thomas  Smith,  his  heirs  and  assigAs,  for  ever:  and,  in  an  event 
which  did  not  happen,  the  testator  ^ave  and  devised  the  same  unto 
and  to  the  use  of  his  own  right  heirsi  for  ever,  subject  nevertheless 
and  charged  and  chargeable,  after  the  decease  of  the  said  Thomas 
Smith,  with  the  payment  of  certain  legacies  bequeathed  by  the  will. 

The  said  Joseph  Smith  died  on  or  about  the  18th  of  April,  1824; 
and  the  said  Thomas  Smith,  then  becoming  and  being  seised  in  fee  of 
the  entiretv  of  the  said  close,  duly  made  and  exeouted  his  will,,  bearing 
date  the  8th  of  January,  1835,  in  the  words  following : — 

"  In  the  name  of  God,  Amen.  I,  Thomas  Smith,  of  Ghurchover,  in 
the  county  of  Warwick,  farmer,  being  of  sound  mind,  memory,  and 
understanding,  do  make  this  my  last  will  and  testament  in  manner 
and  form  following,  that  is  to  say^-^First,  I  give  all  my  goods, 
chattels,  stock  of  cattle,  implements  m  husbandry,  money  at  interest^ 
*12S1  ^^S'^^}  credits,  whatsoever  and  ^wheresover,  and  of  what  kind 
^  soever  it  may  consist  of,  and  all  my  real  and  personal  estate 
whatsoever  and  wheresoever,  and  of  what  kind  soever  it  may  consist 
of,  into  the  hands  of  my  kinsman  John  Clarke,  of  Pailton,  farmer,  and 
my  friend  Richard  Brumage,  of  Bogby,  baker,  in  trust  to  and  for  the 
several  uses  hereinafter  mentioned,  that  is  to  say,  after  the  payment 
of  all  my  just  debts,  funeral  expenses,  and  the  expense  of  proving  this 
my  last  will,  are  paid,  then  my  will  is  that  my  said  trustees  shall  con- 
vert all  my  personal  estate  into  money,  and  place  the  said  money  at 
interest.  Then  I  give  all  the  profits  arising  from  my  real  estate,  and 
the  interest  of  my  personal  estate,  unto  my  wife  Francis  Smith,  to  be 
applied  towards  her  maintenance  and  support  of  her  at  the  discretion 
of  my  said  trustees,  if  she  shall  need  the  whole  of  it,  during  her 
natural  life.  Then,  after  her  decease,  I  give  unto  my  niece  Mary 
Clarke,  wife  of  my  trustee  John  Clarke,  the  sum  of  600^.;  and,  in 
case  she  shall  depart  this  life  before  she  shall  be  possessed  of  the  said 
5002.,  then  my  will  is  that  my  said  trustees  shall  divide  the  said 
legacy  in  equal  shares  amongst  all  the  surviving  children  of  my  niece 
Mary  Clarke  aforesaid.  Then  my  will  is  that  my  said  trustees  shall 
put  my  kinsman  George  Smith  in  possession  of  all  that  my  close  or 
piece  of  land  called  '  The  first  Close,'  situate  in  Pailton  Lordship, 
which  close  I  give  unto  my  kinsman  George  Smith,  together  with  all 
the  appurtenances  thereunto  belonging.  Then  I  give  all  that  my 
close  or  piece  of  land  called  '  The  Sm)nd  Close,'  with  all  the  appurte- 
nances thereunto  belonging,  unto  my  kinsman  William  Smith,  son  of 
my  late  brother  William  Smith.''  And,  after  giving  another  close  in 
similar  words,  the  said  testator  willed  that  his  said  trustees  should 
"divide  all  the  residue  and  remainder  of  his  personal  estate"  amongst 
the  persons  in  his  said  will  mentioned. 

*1241  *^^^  testator  died  in  1888,  and  his  widow  died  shortly  after 
^  him.  At  the  time  of  making  the  said  will,  the  said  testator 
was  about  seventy  five  years  of  age,  and  without  children ;  and  the 
claimant  George  Smith,  who  is  the  devisee  of  "  The  first  Close,"  was 
the  son  of  the  testator's  nephew  and  heir  presumptive,  and,  at  his 
death,  became  his  heir  at  law. 
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The  defendants  claim  under  the  said  William  Smith,  the  derisee, 
who  died  in  December,  1859. 

The  testator  had  no  other  real  estate  thi^  the  lands  specifioallj 
devised  in  the  said  will.(a) 

All  his  debts,  funeral  expenses,  and  the  expense  of  proving  the 
^11,  were  satisfied  by  the  trustees  out  of  the  personal  estate. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  clainuuQt 
George  Smith  was  entitled  to  recover. 

Field,  for  the  plaintijBf. — The  question  is  whether,  under  the  second 
devise  in  the  will  of  Thomas  Smith  (which  was  made  before  the  passing 
of  the  Wills  Act,  7  W.  4  &  1  Vict.  o.  26),  the  devisee  William  Smith 
took  an  estate  in  fee  or  an  estate  for  life.  It  is  submitted  that  he  took 
for  life  only,  there  being  no  words  of  limitation,  and  nothing  in  the  con- 
text whence  the  Court  can  necessarily  infer  that  the  testator  intended 
to  give  him  the  fee.  The  authorities  upon  this  subject,  which  are 
very  numerous,  are  all  collected  in  Jarman  on  Wills,  where  the  result 
of  them  is  thus  summed  up, — Vol.  2,  c.  83,  2d  edit  210,—"  Nothing 
is  better  settled  than  that  a  devise  of  messuages,  lands,  tenements,  or 
hereditaments  (not  estate),  without  words  of  limitation,  occurring  in  a 
will  which  is  not  subject  to  tbe  newly-enacted  rules  of  testamentary 
^construction,  confers  on  the  devisee  an  estate  for  life  only,  r«ior^ 
notwithstanding  the  testator  may  have  commenced  bis  will  '- 
with  a  declaration  of  his  intention  to  dispose  of  bis  Whole  estate,  or 
may  have  given  a  nominal  legacy  to  his  heir,  or  may  have  declared 
an  intention  wholly  to  disinherit  him,  or  the  will  may  contain  an 
antecedent  devise  to  the  heir  for  life  of  the  testator's  property  which 
is  the  subject  of  dispute,  or  the  devise  in  q^uestion  may  oe  to  a  class 
embracing  the  heir,  as  to  the  testator's  children,  or,  lastly,  notwith- 
standing there  may,  in  another  part  of  the  will,  or  in  the  immediate 
context,  be  a  devise  expressly  for  life,  affording  the  argument,  there- 
fore, that  the  testator  meant  something  more,  or  at  least  different,  by 
an  indefinite  devise ;  though  any,  or,  it  is  conceived,  the  whole  of 
these  circumstances  concur  in  the  same  will,  it  is  indisputably  clear 
that  such  a  devise  will  confer  only  an  estate  for  life."  [Willbb,  J. — 
The  particular  devise  commences  with  the  word  *'  Then."  What  does 
that  refer  to  ?  If  it  may  be  read  "  thence"  or  •*  thenceforward,"  it 
would  give  William  a  fee.]  It  may  be  that  the  trustees  took  a  fee: 
but  the  testator  only  charges  his  personal  estate  with  his  debts  and 
funeral  and  testamentary  expenses ;  and  tbe  trustees  are  to  hold  only 
until  the  death  of  tbe  wife.  The  devise  in  question,  however,  is  not 
to  take  effect  until  after  her  death.  The  estate  is  given  to  tbe  trustees 
for  certain  limited  purposes,  then  to  the  wife  for  life,  then  an  execu- 
tory devise  over  in  favour  of  William  Smith  as  to  the  property  now 
in  question.  [Willbs,  J. — ^In  Blagrave  v.  Blagrave,  4  Elxch.  560, 
568,t  Parke,  B.,  cites  with  approval  the  rule  laid  down  by  the  Court 
of  Exchequer  in  Watson  v.  Pearson,  2  Exch.  581,t  that,  "  where  the 
purposes  of  the  trust  on  which  an  estate  is  devised  to  trustees  are  such 
as  not  to  rec^uire  a  fee  in  them,  as,  for  instance,  where  tbe  trust  is  to 
pay  Annuities,  or  to  pay  over  rents  and  profits  to  a  party  for  r^ina 
fife,  there,  if,  subject  to  the  specified  trusts,  the  estate  is  given  ^ 

(a)  This  irmf  added  during  th«  ftrgumrat,  at  the  toggeition  of  the  Gourt,  the  fiMt  heing  ad- 
mitted t»  be  §•• 
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over,  the  parties  taking  under  such  devise  over  have  been  held  to 
take  legal  estates ;  the  estate  given  to  the  trustees  (even  given  with 
words  of  inheritance)  having  been  in  such  cases  taken  to  have  been 
meant  to  be  coextensive  only  with  the  trust  to  be  performed."]  In 
Doe  d.  Small  v.  Allen,  8  T.  B.  497,  the  testator  devised  thus,—"  As 
to  what  real  and  personal  estate  it  has  pleased  God  to  bless  me  with 
(all  my  debts  being  first  paid  out  of  my  personal,  and,  if  that  is  not 
sufficient,  out  of  my  real  estate),  I  give  and  dispose  of  the  same  as 
follows, — ^I  devise  all  my  messuages,  lands,  tenements,  and  heredita- 
ments in  S.,  &c.,  to  A. :"  and  it  was  held  that  A.  took  only  a  life  estate. 
Lord  Kenyon  there  says :  "  Although  the  Court  are  not  now  prepared 
to  give  their  final  judgment  on  this  special  verdict,  I  cannot  forbear 
expressing  my  present  sentiments  on  it.  It  has  been  frequently 
lamented,  that,  at  first,  after  the  passing  of  the  Statute  of  Wills,  the 
Courts  did  not  require  the  same  technical  expressions  in  a  will  to 
pass  a  real  estate  as  are  necessary  in  conveying  the  estate  by  deed ; 
for,  then  we  should  not  have  had  more  cases  on  the  construction  <^ 
wills  than  of  deeds ;  and  it  very  rarely  happens  now  that  a  question 
arises  on  the  construction  of  a  limitation  in  a  deed.  There  are  certain 
received  words  that  are  well  known  and  have  from  time  to  time  been 
used  bv  conveyancers  in  drawing  deeds ;  and  these  exclude  all  doubt 
as  to  their  legal  meaning :  but,  in  expounding  wills,  a  greater  latitude 
of  construction  has  been  allowed.  After  an  anxious  endeavour  to 
discover  the  intention  of  a  testator,  it  frequently  happens  that  we  can 
only  conjecture  what  his  intention  was;  and  sometimes  there  is 
scarcely  enough  to  form  even  a  conjecture.    Formerly,  Sir  J.  Bland 

'^1271  ^^^  "^^  ^^'^  *will ;  and,  at  the  close  of  it,  he  said  that  he 
^  had  disposed  of  his  estate  in  so  clear  a  manner  that  he  thought 
it  impossible  for  any  lawyer  to  doubt  about  it.  This  will  was  after- 
wards contested ;  and  it  came  before  Lord  Hardwicke,  who  said  that 
he  was  so  utterly  at  a  loss  to  conceive  what  was  the  real  intention  of 
the  testator,  that  he  wished  he  could  find  some  ground  on  which  to 
form  a  conjecture.  So,  in  the  case  of  Ri^ht  d.  Mitchell  v.  Sidebotham, 
Dougl.  759,  Lord  Mansfield,  whose  mind  was  as  equal  to  the  explana- 
tion of  difficult  points  as  that  of  any  lawyer  who  ever  sat  in  West- 
minster Hall,  admitted  the  difficulty  of  deciding  questions  of  this 
kind,  saying,  '  I  verily  believe,  that,  in  almost  every  case  where  by 
law  a  general  devise  of  lands  is  reduced  to  an  estate  u>r  life,  the  intent 
of  the  testator  is  thwarted ;  for,  ordinarv  people  do  not  distinguish 
between  real  and  personal  property.  The  rule  of  law,  however,  is 
established  and  certain,  that  express  words  of  limitation,  or  words 
tantamount,  are  necessary  to  pass  an  estate  of  inheritance.'  "  In  Denn 
d.  Gaskin  v.  Oaskin,  Cowp.  667,  the  testator  devised  thus, — *' As  to 
all  such  worldly  estate  as  God  has  endued  me  with,''  I  give  and  be- 
queath as  follows, — ''  I  give  and  devise  all  that  my  freehold  messuage 
and  tenement  lying  in  G.,  together  with  all  houses,  &c.,  and  appurte- 
nances whatsoever  belonging  to  the  same,  to  M.  B.,  G.  R.,  and  T.  B. 
equally :"  and  then  he  bequeathed,  amongst  other  pecuniary  legacies, 
10^.  to  his  heir  at  law :  and  it  was  held  that  the  devisee  took  an  estate 
for  life  only.  Lord  Mansfield  said :  *'  It  is  settled  in  devises,  as  well 
as  in  deeds,  that,  if  no  words  of  limitation  are  added,  the  devisee  can 
only  take  an  estate  for  life ;  because  the  law  implies  a  life  estate  only 
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where  there  are  no  words  of  limitation.  Bat,  as  there  are  no  techni- 
cal words  necessary  in  a  will,  if  the  testator  makes  use  of  what  is 
*tantamount,  as,  if  be  says,  'I  give  to  such  a  one  in  fee  simple,^  r»l98 
or  *all  my  estate,^  that  will  carry  all  his  int/ereat  in  the  land  ^ 
devised.  But  there  must  be  words  in  the  will  to  control  the  rule  of 
law ;  which  I  believe,  in  a  variety  of  cases,  thwarts  the  intention  of 
the  testator.  I  suspect  extremely,  that,  in  this  very  case,  the  testator 
meant  to  give  his  nephews  a  fee  in  the  premises  in  question ;  for,  he 
had  no  other  landed  property.  He  makes  them  residuary  legatees  of 
his  personalty,  and  gives  a  disinheriting  legacy  to  his  heir  at  law, 
agreeable  to  the  vulgar  notion  taken  from  the  iloman  law,  that  an 
heir  is  cut  off  with  a  shilling.  Because,  by  the  Koman  law,  a  will 
that  passed  by  the  heir  was  called  inofficiosum  testamentum.  But 
the  single  question  is,  whether  we  can  find  any  words  in  the  will  to 
take  this  case  out  of  the  rule  of  law :  if  we  cannot,  it  must  be  adhered 
to.  I  think  it  is  impossible  to  find  words  in  this  will  sufficient  to 
control  the  rule  of  law."  In  Froraiorton  d.  Wright  v,  Wright,  8 
Wils.  414,  the  testator  by  his  will,  commencing  ''as  touching  the 
disposition  of  all  my  temporal  estate  as  it  hath  pleased  Almighty  God 
to  bestow  upon  me,"  I  give  and  dispose  thereof  as  followeth, — "  Im- 
primis, first  of  all,  I  will  that  my  debts  and  funeral  charges  be  paid 
and  discharged.  Item,  I  give  unto  Henry  Wright  and  Nathan  Wright, 
my  nephews,  two  houses  »t  Bank,  in  Leeds,  with  a  croft  and  appurte- 
nances belonging  to  them,  to  be  equally  dealt  between  them.  Item^  I 
gire  unto  William  Wright,  my  nephew^  ttvo  houses  at  Seacroft,  with  a 
CTofi  and  appurtenances  belonging  to  them,  now  in  the  occupation  of  J,  C. 
and  E.  Jl,"  4c.  De  Grey,  C.  J.,  said :  "  It  may  seem  probable  that 
the  testator's  intention  was  that  his  nephew  William  should  have  a 
fee ;  but  it  is  a  clear  rule  that  there  must  be  express  words,  or  a 
necessary  implication,  to  disinherit  the  heir  at  law :  neither  of  these 
appear  in  the  present  *case,  and  therefore  the  legal  operation  r«-t  no 
of  the  words  of  the  will  must  govern."  In  Bight  d.  Compton  '■ 
V.  Compton,  9  East  267,  the  circumstance  of  the  testator  having  given 
a  life  estate  to  his  son  (his  heir  at  law)  did  not  entitle  the  grand- 
children to  the  fee,  where  the  devise  over  to  them  was  without  words 
of  inheritance.  In  Doe  d.  Child  v.  Wright,  8  T.  R.  64,  the  devisor, 
after  these  introductory  words,  "as  touching  such  worldly  and  per- 
sonal estate  wherewith  it  bath  pleased  God  to  bless  me,"  gave  an 
estate  for  life  to  his  wife  in  bis  estates  in  A.  and  B.,  and  then  devised 
to  J.  W.  **all  his  lands,  freehold,  copyhold,  and  leasehold,  in  A.,"  and 
"  all  his  estate,  freehold  and  copyhold,  in  B. :"  and  it  was  held  that 
J.  W.  took  only  an  estate  for  life  in  remainder  in  the  devisor's  estate 
in  A.  In  givine  judgment.  Lord  Ken  von  says:  "It  has  frequently 
been  lamented  that  the  same  technical  words  were  not  required  in 
wills  as  in  deeds ;  because,  had  such  a  rule  been  adopted,  few  ques- 
tions would  have  arisen  on  the  construction  of  wills.  Some  rules, 
however,  have  been  established  by  a  series  of  decisions  on  this  sub- 
ject :  and  we  should  be  removing  landmarks  if  we  were  to  abandon 
that  which  has  been  adopted  as  a  rule  of  property,  in  the  pursuit  of 
a  doubtful  intention  of  a  testator.  Perhaps  it  would  be  too  critical  to 
advert  to  particular  expressions  in  a  will  of  this  kind,  drawn  by  a 
person  ignorant  of  the  profession :  but  it  is  observable,  that,  in  almost 
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all  the  other  claases  of  the  will,  the  testator  used  the  word  'estate/ 
which  is  sufficient  to  pass  a  fee.  He  has  not,  however,  used  that  word 
in  the  clause  on  which  the  question  ariues,  nor  any  word  equivalent 
to  it ;  and  there  is  no  part  of  the  will  that  enables  me  to  decide,  con- 
sistently with  the  authorities,  that  J.  W.  took  a  fee  in  the  premises  in 
♦1301  q^®8tion."{«)  In  Doed.  Knocker  v.  Ravell,  2  G.  &  J.  *617,t  a 
^  testatrix,  after  a  preamble  **  as  for  sach  temporal  estate  as  God 
hath  given  me,  I  give,  devise,  and  dispose  of  it  in  the  following  man- 
ner/' gave  to  J.  B.  a  house,  &c.,  to  come  into  possession  at  the  age  of 
eighteen,  and  to  S.  B.  two  other  houses,  &c.  (without  using  any 
express  words  to  pass  the  fee),  and  the  residue  of  her  estate,  which 
was  limited  by  enumeration  to  personalty :  she  also  gave  to  S.  B.  the 
rent  of  the  house  before  given  to  J.  B.  until  he  was  eighteen,  and,  in 
the  event  of  his  death  before  that  age,  directed  that  all  that  was  left 
to  him  should  descend  and  go  to  S.  B. :  and  it  was  held  that  S.  B. 
took  an  estate  for  life  only  in  the  two  houses.  [Williams,  J. — That 
case  rather  belongs  to  the  first  class  of  cases  you  referred  to.]  That 
case  and  Denn  d.  Gaskin  t;.  Gaskin  are  scarcely  to  be  distinguished 
from  the  present. 

Hayes,  Seijt.,  for  the  defendants. — The  question  is  purely  one  of 
intention, — what,  looking  at  the  whole  will,  did  the  testator  intend  7 
By  ''all  his  real  estate,'' he  evidently  meant  ^all  his  interest  in  the 
lands."  And  he  gives  all  to  his  trustees.  [Willes,  J. — A  devise  to 
trustees  only  conveys  an  estate  commensurate  with  the  necessity  of 
the  case :  Watson  t>.  Pearson,  2  Exch.  581  ;t  Blagrave  v.  Blagrave,  4 
Exch.  650.t]  It  is  impossible  to  doubt  the  intention  of  the  testator 
here :  and  there  is  no  case  which  prevents  the  Court  from  giving  effect 
to  it.  In  Newland  v.  Shepherd,  2  P.  Wms.  194,  the  testator,  having 
disposed  of  some  part  of  nis  real  estate,  and  of  some  legacies,  devised 
the  residue  of  his  real  and  personal  estate  to  trustees,  their  heirs,  &c., 
in  trust  to  pay  and  apply  the  interest  and  produce  thereof  for  the 
maintenance  and  benefit  of  such  of  his  children  by  his  daughter  N.  aa 
should  be  living  at  the  time  of  his  decease,  until  his  said  grandchildren 
♦ISll  ^^^'^l^  *come  to  the  age  of  twenty-one  years  or  be  married : 
-■  and  it  was  held  that  the  absolute  right  and  property  of  the 
real  and  personal  estate  passed  to  the  grandchildren  after  that  age. 
Lord  Macclesfield  says :  *'  In  this  case  the  testator  did  not  care  to  trust 
his  son-in-law  with  providing  for  his  children  out  of  his  own  estate, 
not  only  during  the  time  when  their  maintenance  would  be  least  ex- 
pensive (during  their  tender  years,  and  when  every  parent  is  bound 
to  provide  for  his  children) ;  but  even  here  he  takes  a  care  which 
seems  unnecessary :  and,  can  it  be  imagined  that  the  testator  would 
show  a  concern  for  his  grandchildren  when  they  did  not  want  it,  and 
leave  off  that  care  at  the  only  time  when  they  could  be  supposed  to 
stand  in  need  of  it,  viz. :  as  soon  as  they  should  come  of  age  and  be 
marriageable  7  Besides,  it  is  plain  the  testator  gives  all  from  the  heir 
at  law,  by  vesting  the  whole  estate  in  fee,  as  well  as  the  legal  property 
of  the  personal  estate,  in  trustees,  which  would  not  have  been  done 
had  anything  been  intended  to  remain  to  the  daughter  and  heir :  not 
only  the  interest,  but  the  produce  of  the  real  and  personal  estate  is  to 
be  applied  by  such  trustees;  and,  to  help  this  plain  intention  of  the 

(a)  And  Me  Doe  d.  Wright  v.  Child,  1  New  Rep.  385. 
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testator,  the  word  '  produce'  sball  be  taken  in  the  larger  sense,  and 
then  it  will  signify  whatever  the  estate  will  yield  by  sale  or  other- 
wise." [Byles,  J. — ^The  word  "  produce"  was  held  to  be  synonymous 
with  "  proceeds."  Williams,  J, — In  2  Jarnian  on  Wills  224,  it  is 
said  that  the  registrar's  book  shows  that  the  word  '*  produce"  was  not 
in  the  will  in  that  case.  Bylks,  J. — Mr.  Jarman  (Vol.  I,  p.  459) 
makes  Lord  Brougham  say,  on  appeal  in  Davis  v.  Davis,  1  Buss.  &  M. 
643,  that  Newland  v.  Shepherd  had  been  often  questioned :  and  he 
refers  to  Fonnereau  t;.  Fonnereau,  8  Atk.  814,  816,  where  Lord  Hard- 
wicke  said  "he  could  see  no  reason  to  approve  *of "  that  case  r^i-t  oo 
as  there  reported.]  In  Peat  v.  Powell,  Ambler  887,  1  Eden  L  ^  ^ 
479,  the  testator  devised  the  residue  of  real  and  personal  estate  to 
execators,  for  A.,  "till  he  attain  twenty-one,  and  then  the  trust  to 
cease ;"  and  it  was  held  that  this  gave  the  whole  beneficial  estate  to 
A., — Lord  Keeper  Henley  saying,  '*  that  it  was  the  same  as  if  the  tes- 
tator had  said  '  I  give  the  estate  to  trustees,  in  trust  for  A.  till  he 
attain  twenty-one,  and  then  to  A.  and  his  heirs.' "  So,  in  Challenger 
V.  Sheppard,  8  T.  R  697,  it  was  held,  that,  where  an  estate  in  fee  is 
devised  to  trustees  in  trust  for  A.  B.,  without  any  limitation  of  tbe 
estate  to  the  cestui  que  trust,  the  latter  takes  the  beneficial  interest  in 
fee.  [Williams,  J. — Those  cases,  if  well  founded,  depend  upon  the 
impli^  intention  of  the  testator  to  provide  for  the  management  of  the 
estate  until  the  person  who  is  to  take  the  beneficial  interest  attains  an 
age  to  manage  it  for  himself.  Thev  have  but  little  to  do  with  the 
case  before  us.  If  we  are  to  assume  here  that  the  legal  fee  was  in  the 
trustees,  our  hands  are  tied.  We  can  decide  no  other  question  than 
that]  In  Knight  v.  Selbv.  8  M.  &  G.  92  (E.  C.  L.  R.  vol.  42),  8  Scott 
N,  B.  409,  by  a  will  made  before  1888,  the  testator  devised  as  fol- 
lows,— "  As  to  my  messuages,  lands,  and  tenements,  and  real  estate, 
I  dispose  thereof  as  follows :  I  give  and  devise  Whiteacre  unto  A. 
and  B.  and  their  heirs,  for  the  use  of  C.  for  life,  and  after  her  decease 
to  the  nse  of  D.  and  E.  as  tenants  in  common:*'  and  it  was  held  that 
D.  and  £.  took  a  fee.  Tindal,  C.  J.,  after  adverting  to  the  use  by  the 
testator  of  the  words  *'  real  estate,"  says,  *'  There  is  moreover  an 
express  devise  to  trustees  and  their  heirs,  independently  of  any  evi- 
dence of  intention  arising  out  of  the  use  of  the  term  '  real  estate.' 
He  (the  testator)  gave  a  fee  where  there  was  no  necessity ;  as  the  per- 
sons designated  as  trustees  take  no  estate  under  the  will."  And  p«^  go 
<x>ltman,  J.,  *said :  "  Giving  the  land  to  trustees  and  their  heirs  ^ 
id  strong  to  show  that  cetteux  que  trust  were  to  take  the  same  interest. 
That  was  the  ground  upon  whicn  Challenger  v,  Sheppard  was  decided." 
Erskine,  J.,  says :  "  The  cases  cited  clearly  show  that  words  found  in 
the  introductory  part  of  the  will  are  not,  of  themselves,  sufficient  to 
carry  the  fee  under  a  subsequent  general  devise.  Although  they  indi- 
cate an  intention  to  dispose  of  the  fee,  that  intention  may  not  have 
been  carried  into  effect  Taking,  however,  the  whole  of  this  will 
together,  the  testator  has  shown  an  intention  to  dispose  of  all  his  inte- 
rest, and  that  the  devisees  in  remainder  should  take  a  fee.  It  would 
have  been  useless  to  give  the  estate  to  the  trustees  and  their  heirs, 
except  for  the  purpose  of  passing  the  whole  fee  to  the  beneficial  devi- 
aees.  And  Maule,  J.,  says:  "  The  words  in  the  introductory  part  of 
this  will  indicate  an  intention  to  use  words  in  a  subsequent  part  of 
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the  will  which  sbouM  operate  ss  a  devise  of  the  fee.  Still,  the  inti- 
mation of  an  intention  to  devise  a  fee  will  not  of  itself  enlarge  a  gene- 
ral devise  into  a  fee.  But  the  preliminary  clause  throws  light  npon 
terms  used  in  the  devising  clause  which  otherwise  might  be  doubtful. 
To  understand  the  meaning  of  a  particular  clause,  we  ought  to  look 
at  the  words  which  occur  both  before  and  after.  Here,  the  worl 
'heirs'  in  the  introductory  part  of  the  will  imports  absolute  owner- 
ship. In  the  subsequent  parts  of  the  will,  the  testator  appears  to 
assume  that  he  has  sufficiently  expressed  his  intention  to  pass  that 
absolute  ownership ;  and  the  will  is  silent  as  to  the  extent  of  interest 
which  the  beneficial  devisees  in  remainder  are  to  take.  I  think  that 
the  intention  to  pass  the  fee  intimated  in  the  introductory  part  of  the 
will  is  sufficiently,  though  not  technically,  brought  down  to  the  bene- 
ficial <ievisee8."  [Williaks,  J. — No  doubt,  Cnallenger  v.  Sheppard 
*1341   ^°^  Knight  v.  '^Selby  establish,  that,  if  an  estate  is  given  to 

^  trustees  and  their  heirn,  and  the  uses  declared  are  such  as  would 
only  give  an  estate  for  life,  the  estate  given  to  the  trustees  will  enlarge 
the  words  of  the  subsequent  devise,  and  give  the  cestui  que  use  the 
same  estate  as  if  the  words  of  inheritance  had  been  repeated  in  the 
devise  to  him:  especially  if  there  are  other  words  in  the  will  to  indi- 
cate that  such  was  the  intention  of  the  testator.  In  Challenger  v. 
Sheppard,  the  trustees  took  a  legal  fee ;  in  Knight  v.  Selbv,  an  ea  uita- 
ble  fee.  The  difficulty  is,  that  there  are  functions  here  that  renaer  it 
necessary  to  give  the  estate  to  the  trustees  and  their  heirs,  in  order 
that  there  may  be  persons  to  carry  out  the  will.]  The  question  is 
altogether  one  of  intention.  It  is  submitted  that  the  trustees  took  the 
legal  fee,  and  that  their  interest  determined  on  the  death  of  the  wife. 
In  Moore  v,  Cleghom,  10  Beavan  428,  the  devise  was  to  trustees  and 
their  heirs  "  upon  trust  for  the  use  and  benefit  of  A.,  B.,  and  C,"  with- 
out  words  of  inheritance :  and  it  was  held  that  A.,  B.,  and  C.  took  in 
fee.  Lord  Langdale,  M.  R.,  there  says :  "  By  the  devise  to  the  three 
trustees  their  heirs  and  assigns  for  ever,  the  whole  estate  and  interest 
of  the  testator  io  the  land  passed  to  them :  but  the  testator  declared 
that  the  gift  was  '  upon  trust  for  the  use  and  benefit'  of  the  three  boys. 
Everything,  therefore,  which  the  trustees  took  was  given  to  them  in 
trust  for  the  use  and  benefit  of  the  three  boys.  I  think,  therefore, 
there  is  no  resulting  trust  to  the  testator  or  his  heirs." 

Field,  in  reply^ — In  conformity  with  the  decision  in  Watson  v. 
Pearson,  2  Exch.  681.t  the  trustees,  having  no  duty  to  perform 
which  rendered  it  nece:3sary  that  they  should  take  more,  have  only 
an  estate  for  life.  [Williams,  J.,  referred  to  Doe  d.  Kimber  v. 
Cafe,  7  Exch.  675.t  There,  by  a  will  made  before  1888,  a 
♦1351  **^^^*^^  devised  sa  follows, — "I  give  and  devise  to  A.,  B,,  and 

^  C,  and  their  heirs  and  assigns,  all  that  (naming  the  premises), 
upon  trust,  nevertheless,  to  receive  the  rents  and  profits,  and,  after 
deducting  all  taxes  and  expenses  whatsoever,  to  pay  the  same  unto 
such  persons  and  for  such  purposes  as  my  daughter  E.  M.  shall  direct, 
and,  for  want  of  such  direction,  to  and  for  her  sole  and  separate  use ; 
and,  from  and  immediately  after  the  decease  of  my  said  dauehter, 
upon  trust  to  pay  and  apply  the  said  rents,  &o.,  for  and  towards  the 
maintenance  and  education  of  my  said  daughter's  children  then  living, 
during  their  minoriy;  and,  upon  the  youngest  living  of  my  aaid 
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daughter's  children  atlaniifig  the  age  of  twenty 'One,  I  give  and  devise 
the  said  house  and  premises  unto  all  the  children  of  my  said  daughter 
who  dmll  be  then  living,  in  equal  shares  and  proportions,  share  a^d 
share  alike.''  In  one  xs  the  devises  contained  in  the  will,  an  estate  in 
fee  was  devised  to  -the  testator's  grandson,  <hi  attaining  twenty-one 
years ;  end,  by  a  concluding  clause  of  the  will,  the  testator,  as  to  the 
residue  of  his  estate  not  beforo  specifically  disposed  of,  devised  and 
bequeathed  the  same  to  his  eldest  son,  to  hold  to  him,  his  heirs,  exe- 
cutors, administrators,  and  assigns,  according  to  the  nature  of  the 
sever^  estirtes^  absolutely  for  ever ;  and  4he  testator  also  authorized 
his  trustees,  at  their  discretion,  from  time  ito  time  to  grant  ^leases  of 
any  part  of  the  premises  in  trust,,  for  any  term  not  exceeding  tWi^nty- 
one  years,  at  the  best  rent  that  coujd  reasonably  be  obtaiiied,  but 
without  taking  any  fine  for  such  leases ;  and  it  was  held,  that  .the 
estate  of  the  trustees  and  their  heirs  was  to  continue  <»3ly  for  such 
time  as  the  objects  of  the  trust  required  it,  and  that  the  powder  to  lease 
was  a  power  only  to  be  exercieed  during  the  continuance  of  this  estate 
so  lumted  to  them ;  and  therrfore  that  Uie  three  grandohildr^  of  the 
testator  did  *not  take  a  fee  in  the  premises  in  question,  bu^  r*l  M 
took  estates  for  life  only,  as  tenants  in  oomioon.  Mayes,  ^  ^ 
Serjt — ^There  was  no  power  to  sell  for  payment  of  debts  there. 
W1LUAM8,  J. — ^No  doubt  that  is  a  distinction.]  In  2  Jar^aan  on 
Wills  261,  it  is  said :  "  The  reader  will  have  perceived  (though  the 
position  has  not  hitherto  been  distinctly  advanced)  that  the  saa^ 

E'ncipie  which  determines  whether  the  trustees  take  any  estate  regu- 
»  also  the  nature  and  duration  of  ihat  estate ;  the  established  doc- 
trine being  (subject  to  certain  positive  rules  of  co^truction  latelv 
propounded  by  the  legislature,  and  which  will  be  presently  oonaiderea) 
that  trustees  take  exactly  that  quantity  of  interest  which  the  purposes 
of  the  trust  require ;  ana  the  question  is  not  whether  the  testator  has 
used  words  of  limitation,  or  expressions  adequate  to  carry  an  estate 
of  inheritance ;  but  whether  the  exigencies  of  the  trust  demand  the 
fee  simple,  or  ean  be  satisfied  by  anv  and  what  less  estate.  Thus,  in 
the  case  of  a  devise  to  a  trustee  and  his  heirs,  upon  trust  to  pay  and 
appiy  the  reikis  for  the  benefit  of  a  person  for  life,  and,  after  his  decode, 
to  hold  the  lands  in  trtui  for  other  persons ;  the  direction  to  apply  the 
rents  being  limited  to  the  cestui  que  trust  for  life,  the  e^te  of  the 
trustee  will  terminate  at  his  decease." 
Williams,  J.,  now  delivered  the  judgment  of  the  Court  :(a) — 
This  case  depends  on  the  construction  of  the  will  of  Thomas  Smith, 
made  befcnre  the  new  Wills  Act  came  into  operation :  and  the  question 
is,  what  quantity  of  estate  in  the  close  for  the  recovery  of  which  the 
action  is  brought  passed  under  the  devise  of  it  to  *  William  r«2g7 
Smith,  now  deceased,  through  whom  the  defendants  claim.  *- 

The  will  gives  all  the  testator's  real  and  personal  estate  to  trustees, 
in  trust,  after  the  payment  of  his  just  debts  and  funeral  and  testa- 
mentary expenses,  to  convert  the  personal  estate  into  money,  to  be 
phused  at  interest ;  and  then  the  testator  gives  all  **  the  profits''  arising 
from  his  real  estate,  and  the  interest  of  his  personal  estate,  to  his  wife, 
to  be  applied  to  her  maintenance  and  support  at  the  discretion  of  the 

(a)  The  JadfM  pwwBt  At  Uie  argnmeiit  were,— WUliMn^  J.,  Willes,  J.,  Bjlte,  J.,  sod  Keai- 
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trustees,  if  she  shall  need  the  whole  of  it,  during  her  lifb ;  and  after- 
wards to  his  niece  Mary  Clarke  a  legacy  of  600/.  Then  he  wills  that 
his  trustees  shall  put  his  kinsman  George  Smith  into  possession  of  a 
close  called  "  The  First  Close,"  which  he  gives  to  the  said  George 
Smith.  And  this  is  followed  by  the  devise  m  question,  viz.  "  Then  I 
give  all  that  my  close  or  piece  of  land  called  '  The  Second  Close,'  with 
all  the  appurtenances,  unto  my  kinsman  William  Smith,  son  of  my 
late  brother  William  Smith." 

The  plaintiffs  say  that  this  devise  to  William  Smith,  being  without 
any  words  of  limitation,  did  not  pass  more  than  a  life  estate;  and  that 
the  plaintiff  George  Smith,  who  is  the  testator's  heir  at  law,  is  there- 
fore entitled. 

The  defendants  contend,  that,  though  there  are  no  words  of  limita- 
tion in  the  devise  to  William  Smith,  yet,  upon  the  whole  will,  a  clear 
intention  is  sufRciently  shown  to  give  him  an  estate  in  fee. 

The  plaintifb  relied  on  Jarman  on  Devises,  Ch.  83,  p.  247  (third 
edit.),  and  the  authorities  there  cited,  to  the  effect  that  nothing  is 
better  settled  than  that  a  devise  of  lands  without  words  of  limitation, 
occurring  in  a  will  made  before  the  new  Wills  Act,  confers  on  the 
devisee  an  estate  for  life  only,  notwithstanding  the  testator  may  have 
*1S81  <^™™^^^®d  ^^B  will  with  a  ^declaration  of  his  intention  to  dia* 
^  pose  of  his  whole  estate,  or  the  will  may  contain  an  antecedent 
devise  to  the  heir,  for  life,  of  the  property  which  is  the  subject  of 
dispute. 

The  defendants  relied  on  the  cases  of  Challenger  v.  Sheppard,  8  T. 
R.  697,  Knight  v.  Selby,  8  M.  &  G.  92  (E.  C.  L.  R.  vol.  42),  S  Soott 
N.  R.  409,  and  Moore  v,  Cleghorn,  10  Beavan  42S  (affirmed,  on  appeal, 
9  Jurist  696),  and  contended,  and  rightly  contended,  we  think,  that 
these  authorities  establish  the  general  rule,  that,  whenever  an  estate 
in  fee  is  devised  to  trustees,  in  trust,  without  any  limitation  of  the 
estate  of  the  cestui  que  trust,  the  latter  takes  the  beneficial  interest  in 
fee  ;  because,  in  such  case,  everything  which  the  trustees  take  is  given 
for  the  benefit  of  the  devisee,  and  there  is  therefore  no  resulting  trust 
for  the  heir. 

But  the  case  of  Doe  d.  Kimber  v.  Cafe,  7  Exch.  676,t  shows,  that, 
even  where  there  is  a  devise  expressly  to  trustees  and  their  heirs  upon 
certain  trusts,  followed  by  a  devise  to  A.  B.,  without  anv  words  of 
limitation,  the  trustees  take  that  quantity  of  interest  only  which  ia 
requisite  for  the  purposes  of  the  trusts,  and  A.  B.  takes  only  an  estate 
for  life,  if  the  legal  fee  is  not  requisite  for  those  purposes. 

In  answer  to  this  authority,  the  defendants  insisted  that  the  trustees 
in  the  present  case  take  the  legal  fee  by  reason  of  the  trust  to  pay 
debts.  And  we  are  of  opinion,  looking  at  the  whole  of  the  will,  that 
the  trustees  do  take  the  legal  fee ;  for,  although  the  testator's  direction 
to  them,  after  giving  them  all  bis  real  and  personal  estate,  to  convert, 
after  payment  of  his  debts,  the  personal  estate  into  money,  and  perform 
the  other  specific  trusts,  might  per  se  constitute  only  a  charge  of  the 
debts  on  the  real  estate,  yet  we  think  this  direction  may  in  the  present 
case  be  regarded  as  suf&cient  to  indicate  that  the  testator  meant  the 
*1^Q1  *^i*^B^®^  ^  ^^^  ^^^  legal  fee  conferred  on  them  by  the  word 
^   *'  estate,"  and  to  bold  it  after  the  performance  of  the  other 
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tnista^  in  trust  for  William  Smith,  to  whom  it  is  devised.    Our  judg- 
ment most  therefore  be  for  the  defendants. 

Judgment  for  the  defendants. 


OLIVER  V.  OLIVER.    Nov.  8. 

Th«  teeeWer  of  a  letter  hM  a  mffieient  property  in  the  paper  upon  which  it  if  written  to  enti- 
tle him  to  maintain  detinme  for  it  againi t  (hm  Matfitr,  into  whose  hands  it  has  oome  as  a  bailee. 

Detinue  for  letters.  Pleas,  non  detinet^  and  that  the  letters  were 
not  the  property  of  the  plaintiff.    Issue  thereon. 

The  cause  was  tried  before  Channell,  B.,  at  the  last  assizes  at  Exeter. 
The  facts  were  as  follows : — The  plaintiff  and  defendant  were  brothers. 
The  letters  for  the  recovery  of  which  the  action  was  brought,  which 
related  to  family  affairs,  were  written  and  sent  by  the  defendant  to  the 
plaintiff,  and  had  been  given  back  by  the  plaintiff  to  the  defendant; 
and  proof  was  given  of  a  demand  and  refusal  to  restore  them.  There 
was  contradictory  evidence  as  to  whether  the  letters  had  been  given 
by  the  plaintiff  to  the  defendant  to  be  kept  by  him  as  his  own  pro- 
perty, or  whether  they  had  been  merely  handed  to  the  defendant  as 
custodian,  to  be  redelivered  to  the  plaintiff  on  request. 

The  learned  Judge  told  the  jury  that  the  receiver  of  a  letter  had 
such  a  property  in  the  paper  as  to  entitle  him  to  maintain  an  action 
against  the  sender  if  by  any  means  it  got  back  into  his  hands ;  and 
that  it  was  for  them  to  say,  upon  the  evidence  before  them,  whether 
the  letters  in  question  had  been  given  to  the  defendant  that  he  might 
retain  them  as  his  own  property,  in  which  case  the  defendant  would 
be  entitled  to  their  ♦verdict,  or  whether  they  were  merely  de-  r*i  xa 
posited  with  him  to  take  care  of  them  for  the  plaintiff,  in  which  I- 
case  the  latter  would  be  entitled  to  the  verdict 

The  jury  at  first  proposed  to  return  a  verdict  for  the  defendant,  if 
he  wx>uld  consent  to  deposit  the  letters  with  a  third  party.  This  not 
being  acceded  to,  they  asked  the  learned  Judge  if  a  verdict  for  a  far- 
thing would  carry  costs.  The  learned  Judge  declined  to  answer  the 
question :  and  ultimately  the  jury  returned  a  verdict  for  the  plaintiff 
for  one  farthing. 

His  lordship  declined  to  make  any  order  either  as  to  the  delivery 
up  of  the  letters  or  as  to  the  costs. 

Cokridffe,  Q.  C,  on  a  former  day  in  this  term,  moved  for  a  new  trial 
on  the  ground  of  misdirection  and  that  the  verdict  was  against  the 
evidence. — The  learned  Baron  ought  to  have  told  the  jury  that  the 
plaintiff  had  made  out  no  case;  the  receiver  of  a  letter  having  uo 
such  property  therein  as  to  enable  him  to  maintain  an  action  for  it 
against  the  sender,  by  whatever  means  it  may  have  got  into  his  hands. 
Lord  Hardwicke,  in  Pope  v.  Curl,  2  Atk.  842,  lays  it  down  that  **at 
most,  the  receiver  has  only  a  joint  property  with  the  writer."  And 
this  was  acted  upon  by  Lord  Apsley,  C.,  in  Thompson  v.  Stanhope, 
Ambler  737,  and  by  Lord  Eldon,  in  Gee  v.  Pritchard,  2  Swanst.  402, 
where  it  was  held  that  the  jurisdiction  to  restrain  the  publication  of 
letters  is  founded  on  a  right  of  property  in  the  writer.  That  the 
receiver  had  no  right  to  publish  their  contents  without  the  consent  of 
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the  sender,  ia  clear :  see  the  cases  coUeoted  ia  Prince  Albert  v.  Strange^ 
1  M'N.  k  G.  25. 

ERtK,  C.  J.— We  will  ootfer  with  my  Brother  Channell  before 
granting  a  rule.  Our.  adv.  vuH. 

*1411  *^RLK>  G-  Jv  ^ow  said :  In  this  case  my  Brother  Channell, 
^  in  his  summing  up,  laid  down  the  law  to  be,  that,  in  the  case 
of  letters,  the  paper  at  least  becomes  the  property  of  the  person 
receiving  them.  So  far  as  concerts  the  '•  copyright,  it  may  be  that 
tliat  h  in  the  writer.  But  it  is  a  very  different  question  whether  the 
propei^ty  in  the  letters  passes  to  the  person  to  whom  they  are  addressed, 
in  many  matters  of  business,  it  is  of  the  highest  importance  that  the 
receiver  of  the  letter  should  have  the  right  to  keep  it.  We  are  of 
opinion  that  the  learned  Judge  laid  down  the  law  correctly  when  he 
told  the  jury  that  the  property  at  least  in  the  paper  was  in  the  receiver. 
Then  the  question  of  &ct  was,  whether  the  letters  had  been  given 
back  by  the  pldintiff  to  the  defendant  so  as  absolutely  to  pass  the  pro- 
perty in  them  to  him,  or  whether  they  were  merely  handed  to  the 
defendant  as  bailee  for  the  plaintiff  with  a  duty  to  return  them  when 
demanded.  The  evidence  as  to  that  was  extremely  conflicting.  That 
being  so,  it  was  for  the  jury  to  say  to  which  side  thev  gave  credit; 
and,  the  learned  Baron  reporting  to  us  that  he  is  not  dissatisfied  with 
the  conclusion  tbey  came  to,  we  see  no  ground  for  interfering. 

Bale  refused. 


In  Ejre  v.  Higbee,  15  Howard's  teo^iyer,  jet  thej  are  not  aneu  in  hb 
Practiee  Reports  45,  the  Supfrette  hands,  and  oannot  be  made  the  subject 
Ooart  of  New  York  held  that  Hie  re*  of  sale  or  Msignmeot  by  him.  Thej 
oeiver  of  letters  has  a  property  qualiied  belong  to  widow  or  next  of  kin. 
only  by  the  writer's  right  to  restrain  As  to  qaestion  of  "  oopyrigbi,"  see 
their  pablicaition.  Upon  appeal  (22  Woolsey  v.  Jndd,  4  Dner  (N.  Y.)  879 
Id.  198),  it  was  decided  tbat  though  (1855),  S.  a,  11  Howard's  Praoliee 
letters  without  literary  value  pass  to  Reports  49,  where  the  esses  are  ra- 
the exeotttor  or  aditiinistrator  of  the  tiewed  and  elaborately  diseussed. 


♦142]  ♦HOEY  V.  FELTON.    Nov.  18. 

The  defendftiit  owned  the  pleintiff  to  be  apprehended  upon  en  nnfonnded  oherge,  end  to  be  de- 
tained fh>B  i  paai  1  natil  S  o'eloek.  In  rapport  of  a  elaim  for  •pecial  damage  In  an  notion  for 
fUse  imprieonmenty  the  plaintiff  proved  that  he  would  hare  been  engaged  at  a  Jontuejaan  bj 
one  J.  8.,  if  he  had  preeented  himself  at  the  fiwtory  at  1  o'eloek  on  the  day  In  qaeeHea ;  bnc 
that,  being  anirell  finom  the  treatanent  he  had  reeeired,  ha  iTeni  hooM,  and  did  not  go  lo  tha 
flwtorjr  ttntU  the  nest  meming,  when  ha  fonnd  that  hie  Intended  employer  had  engaged  another 


Held,  that  thia  damage  wae  too  remote. 

This  was  an  action  for  false  imprisafnment  and  for  slander.  The 
cause  was  tried  before  Willes,  J^  at  the  first  sitting  in  London  in  thia 
term.  The  fitcts  were  as  follow^: — The  plaintiff,  who  was  a  cigar- 
maker,  at  half-past  one  o'clock  on  the  day  in  question  went  to  the 
defendant's  shop  for  refreshment,  in  payment  for  which  he  tendered  a 
piece  of  money  which  was  fonnd  to  be  bad ;  and  thereupon  the  defend- 
ant ufled  the  slanderous  words  alleged  in  the  second  count,  and  ulti- 
mately gave  him  into  custody,  and  detained  him  for  half  an  hour. 
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wUch  was  the  chaTge  contained  in  the  first  count  The  special  dam- 
age alleged  in  the  declaration  was,  that,  by  reason  of  the  imprisonment 
and  of  the  speaking  of  the  words,  the  plaintiff  had  lost  an  engagement 
as  joarneyman  to  a  cigar  manufacturer. 

In  support  of  this  allegation  of  special  damage,  TkomaSj  Serjt.,  on 
behalf  of  the  plaintiff,  tendered  evidence  to  show,  that  the  plaintiff 
was  engaged  as  journeyman  at  a  cigar  manufactory,  where  he  should 
have  presented  himself  at  two  o'clock ;  but  that  he  was  so  unwell  in 
consequence  of  the  treatment  he  had  received  at  the  hands  of  the 
defendant,  that  he  was  obliged  to  go  home ;  and  that,  on  presenting 
himself  at  the  hictory  on  the  following  morning,  he  founa  that  his 
intended  employer  had  taken  another  man,  and  consequently  he  lost 
his  engagement 

On  the  part  of  the  defendant  it  was  objected  that  this  was  too  remote 
a  damage :  and  so  the  learned  Judge  ruled, — likening  the  case  to  that 
of  a  fiu*rier  who  in  shoeing  a  traveller's  horse  so  unskilfully  drove  a 
nail  into  the  hoof  as  to  lame  the  animal,  whereby  his  owner  was  un- 
able to  reach  the  house  of  a  relative  in  *time,  and  so  lost  a  r»i  ^ 
legacy :  and  accordingly  the  evidence  was  rejected.  ^ 

A  verdict  was  found  for  the  plaintifi!^  damages  20s.,  on  the  first 
count,  and  10«.  on  the  second. 

Thamicui,  Serjt,  on  a  former  day  in  this  term,  moved  for  a  new  trial, 
on  the  ground  that  the  evidence  of  special  damage  was  improperly 
rejected^ — The  loss  of  his  engagement  oy  the  plaintiff  was  the  imme- 
diate conitequence  of  the  wrongful  acts  of  the  defendant  and  there- 
fore the  evidence  as  to  the  circumstances  of  that  engagement  was 
improperly  rejected.  [Bylbs,  J. — The  rule  is  laid  down  with  tolerable 
accuracy  by  Pollock,  0.  B.,  in  Rigby  v.  Hewitt  6  Exch.  240.t  thus, — 
'^Oeuerallv  speaking,  where  an  injury  arises  from  the  mis(x>nduct  of 
another,  the  party  who  is  injured  mis  a  right  to  recover  from  the 
injuring  party  for  all  the  consequences  of  that  injury.  I  am,  however, 
disposed  not  qi^uite  to  acquiesce  to  the  full  extent  in  the  proposition 
that  a  person  is  responsible  for  all  the  possible  consequences  of  his 
negligence.  I  wish  to  guard  against  laying  down  the  proposition  so 
universally:  but  of  this  I  am  quite  clear,  that  every  person  who  does 
a  wrong  is  at  least  responsible  for  all  the  mischievous  consequences 
that  may  reasonably  be  expected  to  result  under  ordinary  circum- 
stances, from  such  miscondttot.(a)]  In  Hartley  v.  Herring,  8  T.  B. 
*180,  in  an  action  for  consequential  damage  from  slander  im-  r*i  i4 
puting  incontinence  to  the  plaintifi^  it  was  held  to  be  enough  to  ^ 
state  that  he  was  emplovea  to  preach  to  a  dissenting  congregation  at 
a  certain  licensed  chapel  situated  at  A.;  that  he  derived  considerablo 
profit  from  his  preaching ;  and  that  hy  reason  of  the  scandal,  persons 

(•)  Id  OrMnUnd  «.  Chaplin,  6  Szeh.  243,  248,f  Uie  tftin«  leanrad  jndfe  Brnju,-^'*  It  o«can  to 
IM  Uen  U  coBf ideraUe  doabt, — and  at  praient  I  guard  myself  againat  balng  fnppof ad  to  do* 
oido  with  referenoe  to  an j  oato  whioh  maj  heroaftar  arito ;  hut,  at  the  aamo  timo  I  am  desir- 
oat  that  it  maj  bo  nndantood  that  I  entertain  oonaiderable  donbt  whether  a  person  who  ii 
gnfltf  of  negligence  Ii  reoponaible  for  ali  the  eonaeqneneea  whioh  maj  under  an  j  eironnutaneea 
arito,  and  In  loipeet  of  miaehief  whioh  eonid  bj  no  poMibilitj  have  been  foreseen  and  whioh  no 
nasonable  person  would  have  anticipated.  Whenerer  that  ease  shall  arise,  I  shall  eertainlj 
dtsire  to  hear  it  argued,  and  to  eonaider  whether  the  rule  of  law  be  not  this,  that  a  person  is 
•xpoeted  to  antioipate  and  guard  against  all  reasonable  oonseqnenees,  but  that  be  is  not  by^  the 
kw  of  Bngland  ezpeeted  to  anticipate  and  guard  against  that  which  no  reasonable  man  would 
etpsct  to  oeeux.** 
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frequenting  the  chapel  had  refased  to  permit  him  to  preach  there,  and 
had  discontinued  giving  him  the  profits  which  they  nsnallj  had  and 
otherwise  would  have  given, — without  sajing  who  those  persons  were, 
or  by  what  authority  they  excluded  him,  or  that  he  was  a  preacher 
duly  qualified  according  to  the  10  Ann.  c.  2.  It  can  hardly  be  said 
that  the  damage  there  was  not  less  remote  than  that  in  the  present 
case.  So,  in  Ingram  v.  Lawson,  6  N.  C.  212  (E.  C.  L.  R.  vol.  87^  1 
Scott  471,  a  statement  in  a  newspaper  that  a  ship  of  which  the  plain- 
tiff was  owner  and  master,  and  which  he  had  advertised  for  a  voyage 
to  the  East  Indies,  was  not  a  seaworthy  ship,  and  that  Jews  had 
bought  her  to  take  out  convicts, — was  held  to  be  a  libel  on  the  plain- 
tiff m  his  trade  and  business,  for  which  he  might  recover  damages, 
without  proof  of  malice  or  allegation  of  special  damage.  [Erlb,  C.  J. — 
In  both  those  cases  the  damage, — the  lo&s  of  congregation  in  the  one,  and 
of  passengers  in  the  other, — was  the  proximate  consequence  of  the  slan- 
derous statement  But  how  can  the  loss  of  an  anticipated  engagement 
be  said  to  be  the  natural  and  proximate  consequence  of  the  acts  of 
»1461  ^^^^  ^defendant  ?]  In  Archer  v.  Williams,  2  Car.  &  K.  26  (E. 
^  C.  L.  R.  vol.  61),  which  was  an  action  for  the  wrongful  deten- 
tion of  railway  scrip,  whereby  the  plaintiff  had  been  damnified  from 
the  fluctuation  of  the  market,  and  was  deprived  of  the  means  of  pay- 
ing up  his  deposits^  which  would  have  entitled  him  to  claim  an  allot- 
ment of  one  hundred  other  shares, — Cresswell,  J.,  directed  the  jury- 
that  "the  measure  of  damages  is,  the  highest  sum  the  ^crip  could 
have  been  sold  for  from  the  time  of  the  detention  till  the  time  it  was 
returned.  The  plaintiff  is  entitled  to  the  full  amount.  A  wrongdoer 
cannot  be  let  off  with  le^s  than  that.  The  very  point  had  arisen  in  a 
recent  case  at  Liverpool,  where  some  corn  had  been  detained  by  the 
officers  of  the  customs.  As  for  the  loss  sustained  by  the  plaintiff 
from  the  non-allotment  of  the  one  hundred  shares,  he  cannot  obtain 
damages  for  that ;  it  is  too  remote."  [Btles,  J. — The  fluctuation  of 
the  share-market  may  well  be  considered  to  be  the  ordinary  and  ac- 
customed state  of  things.]  He  also  referred  to  Sedgwick  on  Damages, 
2d  edit.  80,  et  seq.  Cur.  adv.  vuU. 

Erle,  C.  J.,  now  delivered  the  judgment  of  the  Court  :(a) — 
In  this  case,  Serjeant  Thomas  moved  for  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  the  improper  rejection  of  evidence.  The  plaintiff 
in  the  count  for  &lse  imprisonment  showed  that  the  defendant  impri- 
soned him  about  half  past  one  o'clock,  and  detained  him  till  afler  two 
oVlock :  and  for  special  damage  he  tendered  evidence  to  show  that  he 
would  have  been  taken  into  the  employ  of  a  cigar  manufacturer  if  he 
♦1461  ^*^  appeared  at  ♦two  o'clock  at  the  factory ;  but,  being  unwell 
^  in  consequence  of  the  imprisonment,  he  had  returned  to  his 
home,  and,  on  applying  at  the  factory  on  the  following  morning,  found 
that  the  place  was  fillea  up.  The  judge  decided  that  this  damage  was 
too  remote,  and  rejected  the  evidence. 

My  Brother  Thomas  contended  that  it  was  not  too  remote :  and  he 
referred  to  some  cases ;  as,  where  a  minister  was  allowed  to  show  thai 
his  congregation  had  diminished  by  reason  of  the  slander  of  the  de- 
fendant,— Hartley  v.  Hemming,  8  T.  R.  1 ;  and  where  the  captain  of 
a  pfissenger  ship  showed  that  he  had  lost  passengers  by  the  defendant's 

(a)  Th«  o'lly  Judg<^t  present  at  the  argament  were  Erie,  C.  J.,  and  Bylei,  J^ — WiUiamt,  J., 
and  Keating,  J  ,  being  engaged  in  the  Conrt  of  Criminal  AppeaL 
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description  of  liis  ship, — Ingram  v.  Lawson,  6  N.  C.  212  (E.  0.  L.  R. 
vol.  87),  8  Scott  471,  and  other  cases. 

In  these  cases,  the  damage  was  the  proximate  result  of  the  defend- 
ant's wrong.  In  the  present  case,  we  think  it  was  too  remote.  The 
damage  does  not  immediately,  and  according  to  the  common  course 
of  events,  follow  from  the  defendant's  wrong:  they  are  not  known  by 
common  experience  to  be  usually  in  sequence.  The  wrong  would  not 
have  been  followed  by  the  damage,  if  some  facts  had  not  intervened 
for  which  the  defendant  was  not  responsible.  Thus,  there  was  the  act 
of  the  plaintiff,  who  returned  home  instead  of  going  to  the  factory  and 
explaining:  and,  although  it  was  said  he  was  unwell  by  reason  of  the 
imprisonment,  it  was  not  suggested  that  he  was  so  unwell  as  to  be 
unable  to  go.  There  was  also  the  act  of  the  intended  employer, 
changing  his  purpose  in  respect  of  the  plaintiff,  and  making  an  en- 
gagement with  another  person. 

In  Vicars  v.  Wiloocks,  8  East  1,  the  defendant  was  held  not  liable 
either  for  the  wrongful  act  of  a  third  party,  or  the  arbitrary  choice 
of  a  fourth  party  detrimental  to  the  plaintiff,  but  not  proximately 
caused  by  *the  defendant's  wrong.  In  Boyce  v,  Bayliffe,  1  r«i  17 
Campb.  58,  the  defendant  imprisoned  the  plaintiff  at  the  Gape  '- 
of  Good  Hope,  and  the  plaintiff  transhipped  himself  at  St.  Helena 
for  100/.  for  England,  rather  than  continue  in  the  ship  with  the  cap- 
tain who  had  imprisoned  him :  but  the  damage  of  lOOZ.  was  held  to 
be  too  remote,  arising  from  an  act  of  the  plaintiff  too  remote  in  time 
and  place  from  the  defendant's  wrong:  ana  there  the  case  of  the  mid- 
shipman who  by  being  detained  on  shore  alleged  that  he  had  lost  the 
lieutenancy  which  he  would  have  gained  if  he  had  been  afloat,  was 
referred  to  by  Lord  Ellenborough  as  an  example  of  too  great  remote- 
ness. The  subject  of  remoteness  of  damage  is  considered,  and  the 
cases  thereon  are  collected  and  arranged  in  Mr.  Maine's  Treatise  on 
Damages,  p.  14,  et  seq.,  with  clearness  and  force;  and  we  refer  thereto 
in  support  of  our  judgment.  Rule  refused.(a) 

(a)  Oibbutu  (who  waa  with  7*AoMt#f«,  Sorjt.)  on  a  subsequent  day  applied  for  leave  to  appeal ; 
bat  the  Coart  eaid  they  did  not  think  it  a  fit  eaae  for  an  appeal. 

Selden,  J.,  speaking  of  damages  that  damages  which  consist  in  the  loss 
from  breaches  of  contract  where  the  of  the  use  of  the  very  article  which 
Mune  principle  applies,  says :  '*  In  such  defendant  agreed  to  constniot,  may 
caset,  the  damages  sustained  are  dis-  be  recovered.  Thus  average  rent  for 
allowed,  not  becaase  they  are  uncertain,  the  use  of  machinery,  whose  operation 
nor  because  they  are  merely  conse-  was  suspended  by  delay  in  building  a 
quential  or  remote,  but  because  they  steam-engine,  was  recoverable :  Oriffin 
cannot  be  fairly  considered  as  having  v,  Colver,  2  Smith  (N.  Y.  Court  of 
been  within  the  contemplation  of  the  Appeals)  489 :  also  Wade  v.  Haycock, 
parties  at  the  time  of  entering  into  the  1  Casey  (Pa.)  882  ;  Reany  v.  Culbert- 
cootract  son,  9  Harris  (Pa.)  507.  And  a  ear- 
Hence  the  objection  is  removed,  rier  Lb  liable  for  the  amount  of  premium 
if  it  is  shown  that  the  contract  was  which  plaintiflF  proves  he  would  have 
entered  into  for  the  express  pur-  won,  had  his  plans  and  specifications 
pose  of  enabling  the  party  to  fulfil  his  been  forwarded  to  their  destination  in 
collateral  agreement,  or  perform  the  time  for  competition :  Adams  Express 
act  supposed.''     He  accordingly  held  Co.  v.  Egbert,  12  Casey  (Pa.)  860. 
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•148]  *GOODING  v.  BRITNALL.    Nov.  22. 

A  oertiileste  In  th«  foilowing  words, — "  I  certify  thftt  the  treipMi  or  grieTanoe  in  mpeet  of 
whiolk  thto  netloB  wm  brongbi  wm  not  wilftil  or  malieioiia^" — U  of  no  arail  to  dtprire  a  plain- 
tiff of  eotts  nnder  the  S4Ui  leetion  of  the  Common  Law  Proeednre  Act,  IMO. 

The  Judge  haf  no  power  to  oertlfj  under  the  atatntey  where  a  right,  though  a  amall  one,  i< 
really  in  iuue. 

This  was  an  action  for  breaking  and  entering  land  of  the  plaintiff 
at  Clapton^  in  the  parish  of  Hackney,  in  the  county  of  Middlesex,  and 
ejecting  the  plaintiff  therefrom,  and  destroying  his  French  beans 
thereon  growing. 

The  defendant  pleaded  not  guilty,  4tnd  that  the  land  was  not  the 
laud  of  the  plaintiff,  whereupon  issue  was  joined. 

At  the  trial  before  Erie,  C.  J.,  at  the  sitting  in  Middlesex  after  last 
terra,  the  plaintiff  succeeded  in  establishing  a  tenancy  at  will,  and 
that  he  had  been  forcibly  expelled  without  notice.  The  jury  there- 
upon returned  a  verdict  for  him  with  409.  damages ;  and  his  Lordship 
certified  under  the  34th  section  of  the  Common  Law  Procedure  Act, 
1860.  23  &  24  Yict.  c.  126,(a)  as  follows:— 

**  I  certify  that  the  trespass  or  grievance  in  respect  of  which  this 
action  was  brought  was  not  wilful  or  malicious.'' 
*1491       Application  having  been  made  to  Erie,  C.  J.,  to  ^rescind  his 
^  certificate  on  the  ground  that  it  had  been  improvidently  made, 
his  Lordship  referred  the  matter  to  the  court. 

David  Keane  now  moved  for  a  rule  to  show  cause  why  the  plaintiff 
should  not  have  his  costs  notwithstanding  the  certificate,  which,  he 
submitted,  the  Lord  Chief  Justice  had  no  power  to  grant,  the  title  to 
the  land  having  been  in  question.  To  be  of  any  avail,  the  certificate 
under  this  act  must  be  made  immediately  after  the  verdict  is  pro- 
nounced: nothing  which  may  influence  his  mind  is  to  intervene 
between  the  trial  and  the  giving  of  the  certificate.  The  certificate  is 
to  contain  three  distinct  allegations, — ^first,  that  the  action  was  not 
really  brought  to  try  a  right  besides  the  mere  right  to  recover 
damages, — secondly,  that  the  trespass  or  grievance  in  respect  of  which 
the  action  was  brought  was  not  wilful  and  malicious, — and,  thirdly, 
that  the  action  was  not  fit  to  be  brought.  Unless  the  certificate  can 
negative  all  these,  it  is  of  no  avail :  Saunders  v.  Kirwan,  10  G.  B.  N. 
S.  614  (E.  C.  L.  R.  vol.  100).  Here,  the  Lord  Chief  Justice  could  not 
negative  that  the  action  was  brought  to  try  a  right:  it  was  brought  to 
try  whether  or  not  there  was  a  valid  tenancy. 

Gordon  Allen  showed  cause  in  the  first  instance. — ^[E&lb,  C.  J. — I 
could  not  certify^  that  the  action  was  not  really  brought  to  try  a  right, 
though  I  considlered  it  one  of  so  shadowy  a  kind  that  the  plaintiff  was 
not  entitled  to  costs  if  I  could  deprive  him  of  them.]    If,  as  was  held 

(•)  Which  enaeta,  that,  ^  when  the  plaintiff  in  anj  adtlon  for  aa  alleged  wrongs  in  anj  of  the 
•nperior  eourta,  reeoTon  hj  the  rerdiet  ef  a  Jnryleti  than  51.,  he  shall  not  be  entitled  to  reeo« 
Ter  or  obtain  Arom  the  defendant  any  coets  whatOTor  in  respect  of  sneh  Terdiot,  whether  ^ven 
Upon  anj  ieene  or  ttraei  tried,  or  Judgment  passed  bj  defhnit,  in  ease  the  judge  or  presiding 
ofloer  before  whom  saeh  Terdiot  is  obtained  shall  immediately  afterwards  certify  on  the  back 
of  the  record,  or  on  the  writ  of  trial  or  writ  of  inquiry,  that  the  action  was  not  really  broagbt 
to  try  a  right  besides  the  mere  right  to  recorer  damages,  and  that  the  trespasn  or  gricTanee  in 
respect  of  which  the  action  was  brought  was  not  wi(/»l  omd  mo/ici«im,  and  that  the  action  was 
aot  At  to  be  btoQght.'' 


COMMOSr  BEKCH  REPOBT8.    (U  J.  SCOTT.    N.  S.)       149 


in  Sfttmders  v.  Kirwan,  it  is  Himeoessary  that  the  certificate  should 
negative  wilfulness  as  well  as  malice,  neither  can  it  be  necessary  to 
negative  the  other  matters.  The  object  of  the  statute  was  to  prevent 
frivolous  aetions.  [KsATure,  J. — How  can  an  action  be  said  to  be 
frivolous  when  it  is  brought  to  try  a  right  ?] 

*Eblk,  C.  J« — We  are  all  c^  opinion  that  the  plaintiff  is  enti-  r»-f  |c/\ 
tied  to  costs  in  this  case,  and  that  my  certificate  is  of  no  avail  '- 
to  deprive  him  of  thetn.  We  must  give  effect  to  the  plain  language 
of  the  statute.  The  plaintiff  is  to  have  no  costs  if  the  Judge  certifies, 
— XlM  the  action  was  not  really  brought  to  try  a  right  besides  the 
mere  right  to  recover  damages^— that  the  trespass  or  grievance  in 
respeet  of  wbid>  the  action  was  brought  was  not  wilful  and  malicipus^ 
— and  that  the  action  was  not  fit  to  be  brought.  The  statute  requires 
that  these  three  things  shall  be  certified.  On  the  present  occasion,  I 
could  not  certify  that  the  action  was  not  brought  to  try  a  right,  small 
thoueh  that  right  might  be»  When  I  gave  the  certificate  in  its  pre- 
sent lorm,  I  was  not  reminded  of  the  deeiedon  in  Saunders  t*.  Kirwan 
which  I  csonsidef  to  be  perfectly  cof  rect.    . 

Williams,  J. — ^I  am  entirely  of  the  same  opinion.  The  S4th  sec* 
tion  ot  the  Common  Law  Procedure  Aet,  1860,  only  impowers  the 
Judge  to  deprive  the  plaintiff  of  costs  upon  a  verdict  for  less  than  57. 
in  an  action  for  an  alleged  wrong,  when  he  can  grant  a  certificate 
ne^tiving  three  things,  viz^  that  the  action  was  resuly  brought  to  try 
a  right  besides  the  mere  right  to  recover  damages^ — that  the  trespass 
or  grievance  in  respect  of  which  the  action  was  brought  was  wilful 
and  malicious, — and  that  the  action  was  fit  to  be  brought.  Unless  all 
these  three  things  are  negatived,  the  certificate  avails  nothing*  And 
here  my  lord  tells  us  that  be  oould  not  nesfttive  the  first,  because  the 
action  toaa  really  brought  to  try  a  right.  The  principle  upon  which 
the  case  of  Saunders  v.  Kirwan  was  decided  was  this,  that,  where  the 
Judge  by  his  certificate  affirms  the  first  and  third  propositions  con- 
tained in  the  statute,  it  is  enough  if  in  dealing  with  the  second  he 
negatives  *either  wilfulness  or  malice,  because,  if  either  be  r#|ti 
negatived,  it  could  not  be  said  that  the  trespass  or  grievance  '* 
was  wilful  and  malieiotts.  If  the  certificate  negatives  either  quality, 
it  negatives  both. 

Bylss,  J. — ^I  am  of  the  same  opinion.  To  make  the  certificate 
available  to  deprive  the  plaintiff  of  costs,  three  propositions  must  be 
Mftted  therein,--4hat  the  aotioa  was  not  really  brought  to  try  a  ri^ht 
besides  the  mere  right  to  recover  damages, — ^tbat  the  trespass  or  griev- 
ance in  respect  of  which  the  action  was  brought  was  not  wilful  and 
malicious, — and  thut  the  action  was  not  fit  to  be  brought.  In  Lord 
Penman's  Act,  S  &  4  Vict,  c*  24v  s.  2,  the  words  were  afiirmative :  the 
Judge  was  to  certify  (in  order  to  give  the  plaintiff'  costs)  that  the  action 
was  really  brought  to  try  a  right  besides  the  mere  right  to  recover 
damages  for  the  trespass  or  grievance  for  which  the  action  was  brought, 
or  that  the  trespass  or  grievance  in  respect  of  which  the  action  was 
brought  tons  wilful  and  malicious^  If  '*  and''  were  changed  into  '^  or," 
the  certificate  under  that  statute  would  be  insufficient.  But  here, 
tinder  this  statute,  the  words  being  in  the  negative,  it  is  not  necessary 
to  negative  both  wilfulness  and  malice  in  order  to  sustain  the  second 
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proposition.  Each  of  the  three  must,  however,  appear  in  the  oerti- 
ficate. 

Kbatinq,  J.,  concurred. 

Erlb,  C.  J. — The  Court  having  decided  the  qi^estion  which  I 
referred  to  them,  the  record  will  stand  as  if  there  were  no  certificate. 
We  only  decide  that  the  certificate  must  embrace  all  three  of  the  pro- 
positions stated ;  but  we  by  no  means  intend  to  decide  that  the  power 
*1521  ^^  ^^^  Judge  to  certify  is  taken  awa^  where  the  ^action  is 
^   brought  in  respect  of  a  mere  nominal  invasion  of  a  right. 

Williams,  J. — I  for  one  certainly  do  not  mean  to  say  that  the 
power  of  certifying  is  taken  away  by  the  mere  setting  up  of  a  claim 
of  right.  Bule  accordingly. 


THE  DANUBE  AND  BLACK  SEA  E AILW AY  AND  KITS- 
TENDJIE  HARBOUR  COMPANY  (Limited)  v.  XENOS. 

XENOS  V.  THE  DANUBE  AND  BLACK  SEA  RAILWAY  AND 
KUSTENDJIE  HARBOUR  COMPANY  (Limited).    Nov.  21. 

Where  two  parties  enter  iiUo  %  oontrMt  which  ia  to  be  performed  at  a  Aitore  day,  and,  before 
the  day  for  performance  arrivei,  one  of  them  gires  the  other  notiee  that  he  doee  not  hold  hiaa* 
self  bound  by  it,  the  other  ia  at  liberty  to  treat  snob  renunoiatlon  aa  a  breach  of  the  eontraety 
without  waiting  the  arriral  of  the  day  fixed  for  its  perfprmanoe. 

On  the  0th  of  July,  A.,  by  hie  agent,  agreed  to  reoeiTO  certain  goods  of  B.  on  board  his  ahip 
to  be  carried  to  a  foreign  port, — the  ahipment  to  commence  on  the  1st  of  Angnst.  On  the  21at 
of  July,  A.  wrote  to  B.  stating  that  he  did  not  hold  himself  responsible  for  the  eontraet,  thm 
agent  having  no  aotbority  to  make  it ;  and  on  the  S3d  he  wrote  again  offering  a  sabstitntad 
contract,  but  still  repudiating  the  original  eontraet.  B.  by  Jiis  attorneys  gare  A.  notice  that 
he  should  hold  him  bound  by  the  original  contract,  and  that  if  he  persisted  in  refoaing  to  per> 
form  it,  he  (B.)  should  forthwith  proceed  to  make  other  arrangements  for  forwarding  the  goods 
to  their  destination,  and  look  to  him  for  any  loss.  On  the  1st  of  Angnst  A.  again  wrote  to  B« 
stating  that  he  was  then  prepared  to  reoelTO  the  goods  on  board  his  ship,  making  no  allusion  to 
the  original  contract  B.  had,  howeTor,  in  the  meantime  entered  into  a  negotiation  with  one 
B.  for  the  oouTeyance  of  the  goods  by  another  ship,  which  negotiation  ended  in  a  contract  for 
that  purpose  with  8.  on  the  2d  of  Angnst  B.  thereupon  sued  A.  for  refusing  to  receiTo  the 
goods  pursuant  to  his  contract ;  and  A.  brought  a  cross-action  against  B.  for  reftising  to  ship. 

Upon  a  special  case  stating  these  facts : — Held,  that  i^  was  oompeteni  to  A.  to  treat  B.'s  r^> 
nnnciation  as  a  breach  of  the  contract ;  and  that  the  fact  of  such  rennnoiation  afforded  a  gcMMl 
answer  to  the  crosi-aetion  of  A.,  and  sustained  B.'s  plea  that  bafore  breach  A.  discharged  him 
from  the  performance  of  the  agreement 

Thbsb  were  cross-aotions.  The  declaration  in  the  first-mentioned 
action  stated,  that,  by  an  agreement  made  between  the  plaintifib  and 
the  defendant,  it  was  agreed  that  the  defendant's  ship,  called  The 
Mavrocordatos,  should  load  from  the  plaintifiEs  in  the  Victoria  Docks, 
London,  certain  rolling  stock,  plant,  and  materials,  and  should  convey 
the  same  from  London  to  Kustendjie  for  freight ;  and  that  the  ship- 
*1531  ^^^^  should  commence  on  the  1st  of  August,  1860 ;  and  that 
•J  ^though  the  plainti£b  were  willing  to  perform  the  contract,  the 
defendant,  before  the  1st  of  August,  rdnsed  to  perform  it  or  to  receive 
the  goods,  and  gave  notice  to  the  plaintiffs  to  that  effect :  whereby  the 
plaintiff  were  discharged  from  the  performance  of  the  agreement,  and 
obliged  to  charter  another  vessel  to  convey  the  goods  at  an  increased 
freight,  and  had  incurred  extra  expenses. 

The  defendant  by  his  pleas  denied  the  agreement,  the  readiness  and 
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willingness  of  the  plaintiflb  to  perform  it,  and  the  alleged  breaches ; 
and  further  pleadea,  that,  before  breach,  the  plaintiffs  exonerated  and 
discharged  him  from  the  performance  of  the  contract.    Issue  thereon. 

In  the  secondly-mentioned  action,  the  declaration  alleged  that  it 
was  agreed  between  the  plaintiff  and  the  defendants  that  the  plaintiffs 
steamship  The  Mayrocordatos  should  load  from  the  defendants  in 
the  Victoria  Docks,  London,  certain  rolling  stock,  plant,  and  materials, 
and  should  convey  the  same  from  London  to  Kustendjie  for  certain 
freight  and  hire  payable  by  the  defendants,  and  that  the  shipment 
should  commence  on  the  1st  of  August,  1860;  and  that,  if  from  the 
de&ult  of  the  defendants,  the  shipment  should  not  commence  on  that 
day,  and  continue  regularly  till  completed,  the  defendants  should  pay 
the  sum  of  302.  as  liquidated  damages  for  each  day  lost  through  such 
default.  It  then  alleged,  that,  though  the  plaintiff  had  done  all  things 
necessary  to  entitle  him  to  have  the  saia  cargo  loaded  on  board  his 
said  ship  according  to  the  said  agreement,  the  defendants  made  default 
in  shipping  the  said  cargo,  whereby  the  plaintiff  lost  the  hire  and 
freight  he  would  have  earned  had  the  saia  cargo  been  shipped ;  and 
that  the  said  shipment  was  not  commenced  on  the  1st  of  August; 
and  that  five  days  were  lost  by  default  of  the  defendants,  whereby 
*the  defendants  became  liable  to  pay  160/.  as  liquidated  dam-  r#-f  e^ 
ages,  at  the  rate  of  SOL  per  day.  ^ 

The  defendants  in  this  action  pleaded, — ^first,  that  it  was  not  aereed 
as  alleged, — secondly,  that,  before  breach,  the  plaintiff  exonerated  and 
discharged  the  defendants  from  their  said  agreement,  and  the  perform- 
ance of  the  same, — ^thirdly,  that  they  were  ready  and  willing  to  ship 
the  cargo  according  to  their  contract,  but  that  the  plaintiff'  was  not 
ready  and  willing  to  receive  the  same  according  to  his  said  contract, — 
fourthly,  that  they  did  not  make  default,  as  alleged, — fifthly,  that  it 
was  not  by  the  default  of  the  defendants  arising  from  causes  over 
which  they  had  control  that  the  shipment  was  not  commenced  on  the 
1st  of  August,  1860,  and  thence  continued  regularly  until  the  same 
was  completed,  as  alleged.    Issues  thereon. 

The  first-mentioned  cause  came  on  for  trial  at  the  Middlesex  sittings 
after  Hilary  Term  last,  when  it  was  agreed  that  the  following  case 
should  be  stated  for  the  opinion  of  the  Court : — 

The  plaintiffi  in  the  first-mentioned  action  are  a  Company  incor- 
porated in  July,  1857,  for  the  purpose  of  constructing  and  making  a 
railway  and  harbour  at  Kustendjie,  in  European  Turkey;  and  the 
defendant  Mr.  Xenos  carries  on  business  in  London  under  the  name 
of  The  Greek  and  Oriental  Steam  Navigation  Company. 

In  the  month  of  June,  1860,  the  Railway  Company  were  desirous 
of  shipping  from  London  to  Kustendjie  a  quantity  of  railway  car- 
riages, axles,  springs,  &c.;  and  Mr.  Parkes,  the  secretary  of  the  Com- 
pany, had  several  interviews  with  Mr.  Fitze,  a  clerk  of  Mr.  Xenos, 
as  to  the  terms  upon  which  they  could  be  conveyed  by  one  of  Mr. 
Xenos's  steamers :  and  about  the  end  of  the  month  these  paities  on 
behalf  of  the  Company  and  Mr.  Xenos  respectively,  verbally  agreed 
to  terms  which  on  *the  2d.  of  July  were  embodied  by  Mr,  fi^-ikk 
Parkes  in  the  following  letter  sent  by  him  to  Mr.  Xenos : —       ^ 

"The  Danube  and  Black  Sea  Bailway  and  Kustendjie  Harbour 
Cbmpany,  Limited. 
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"  Ofilces,  24,  AbiDgdon  SUme^  Westminster. 

'*2<iJuly,  1880. 

"  Sir, — t  beg  to  recapitulate  the  terms  on  which  it  bas  beeo  arraj^^ed 
that  you  should  convey  the  rolling  stock,  plant,  and  material  for  the 
Company  to  Knstendjie  per  S.  8.  Mavrooordatos.  The  particulars  of 
the  carriages  are  annexed,  and  the  weights  and  dimensions  therein 
given  are  to  be  considered  as  approximate  only;  but  no  larger  or 
weightier  packages  than  those  which  may  compose  these  carriages  are 
to  be  shipped.    Not  less  than  900  tons  to  be  shipped. 

'' '  1.  That  the  ahip  shall  load  in  the  Yietoria  Dock,  London,  tb^ 
cargo  to  be  brought  alongside  at  our  risk  and  expense,  and  thence 
taken  on  board  by  you  at  ship's  risk  and  expense: 

*' '  2.  That  the  shipment  shall  commence  on  the  1st  of  AugUBt;  and^ 
should  it  happen,  that,  by  any  default  of  the  railway  Company,  ariaiog 
from  causes  over  which  they  have  control,  the  shipment  is  not  com* 
menced  on  that  day,  and  thence  continued  regularly  till  the  same  is 
completed,  they  are  to  pay  the  sum  of  80Z.  as  liquidated  damages  for 
each  complete  period  of  a  day  lost  through  such  default  in  commenc- 
ing and  continuing  the  shipment : 

"  '  8.  That  the  »iip  shall  sail  immediately  on  the  completion  of  the 
shipment  of  our  cargo,  or  so  soon  after  as  the  ship  can  be  cleared  ii4 
the  Custom  House ;  or,  in  default,  a  like  daily  penalty  as  provided  ia 
the  last  tilause  is  to  be  paid  by  your  Company  to  me  railway  Com- 
pany: 

" '  4.  That  the  railway  Company  shall  receive  their  cargo  at  Kas- 
*1561  ^'^^i^®  ^^^^^^  ^^^  ship's  tackles  iAto  boats  *or  lighters  provided 
-I  at  their  expense  over  the  stesdaner's  side : 

*^  '6.  That  your  Company  undertake  to  deliver  the  said  eargo  over 
the  ship's  side  into  the  boats  or  lighters  with  all  po98ible  despatch,  and 
to  provide  all  proper  tackle,  &c.,  lor  that  purpose : 

'' '  6.  That,  for  the  purpose  of  aiding  the  crew,  the  captain  is  to 
receive  on  board  at  ship's  expense  such  additional  labour  as  the  rail- 
way Company  may  from  time  to  time,  with  the  concurrence  of  the 
captain,  choose  to  apply,  and  at  the  cost  settled  by  them ;  it,  of  course, 
being  understood  that  the  railway  Company  do  not  make  any  profit 
out  of  the  cost  of  the  labour : 

** '  7.  The  steamer  is  to  anchor  and  discharge  the  cargo  as  near  to 
the  quay  at  Kustendjie  as  her  draught  of  water  will  permit:  if  oooi- 
pelled  to  leave  that  position  by  weather  or  otherwise,  the  dischar^  is 
to  be  suspended ;  but  the  steamer  is  to  return  to  the  anchor^e  indi- 
cated when  and  as  the  weather  will  permit^  and  ao  continue  until  the 
entire  cargo  belonging  to  the  railway  Company  shall  have  been  dis- 
charged : 

" '  8.  The  railway  Company  undertake  to  keep  continuously  two 
lighters  or  large  boats  alongside  the  steamer,  that  is  to  say,  one  on 
each  side,  during  such  hours  of  the  day  and  night  as  the  captain  may 
require;  provided,  but  not  otherwise,  the  wind  and  weather  will  per- 
mit such  lighters  or  boats  to  proceed  to  the  steamer  and  to  lie  along- 
side her  and  to  receive  such  cargo  with  .complete  safety : 

"  '  9.  That,  if  the  railway  Company  make  default  in  performance  of 
article  8,  they  shall  pay  your  Company,  as  liquidatea  damages,  the 
sum  of  802.  for  each  and  every  complete  period  of  a  day  for  which 
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they  fihall  make  de&ult,  your  CSompany  haviBg  on  their  part  performed 
their  engagement : 

''  *  10.  Should  any  dispute  arise  as  to  whether  the  ^Company  r^ci  eir 
have  or  have  not  made  default  under  article  8,  the  same  is  to  '- 
be  settled  foithwith  on  the  spot  by  two  referees  chosen  in  writing,  one 
by  the  railway  Company,  and  the  other  by  the  captain,  or  by  the  arbi- 
trator to  be  nominated  by  the  referees  before  beginning  the  reference : 

" '  11.  No  demurrage  penalty  for  detention  or  damage  is  to  be 
recoverable  from  the  Company  under  this  a^eement,  other  than  the 
liquidated  damage  Btipiulated  in  articles  2  and  9. 

*'  *  12.  The  ship^s  hatchways  are  guarantied  of  sufficient  capacity  to 
receive  the  cargo  indicated  approximatively  in  list  rendered: 

"  '  Four  of  the  bodies  to  be  carried  on  deck,  if  necessary : 

" '  Freight  at  the  rate  of  87ff.  €4^.  per  Urn  of  40  cubic  feet  or  20  cwt. 
at  ship's  option  (except  wheels  and  axles,  which  are  to  be  taken  at  the 
dead  weight  at  45$.  per  ton  of  20  cwt),  together  with  10  per  cent, 
primage,  to  be  payable  one  half  on  ship's  sailing,  and  the  remainder 
oD  production  at  the  railway  Company's  offices  in  London  of  a  receipt 
for  the  correct  delivery  at  Kustendjie  of  the  goods  as  per  bill  of  lading. 
Bills  of  lading  to  be  in  customary  form.  The  ship  to  have  liberty  to 
^sall  at  Malta,  Athens,  and  Constantinople,  to  land  passengers  and 
goods,  which  is  to  be  accomplished  with  the  utmost  possible  despatch.' 

*'  I  shall  be  glad  to  have  your  approbation  of  above. 

(Signed)    "  Francis  J.  Pabkbs,  Secretary." 

''  To  S.  Xenos,  Esq^  Manager  The  Greek  and  Oriental  Steam  Navi* 
gation  Company,  Limited." 

On  the  9th  of  July,  Fitze  wrote,  on  behalf  of  Mr.  Xenos,  and  sent, 
the  following  letter  to  Mr.  Parkes : — 

"  We  accept  the  terms  contained  in  your  letter  of  the  2d  inst.,  for 
rolling  stock,  &c.,  to  Kustendjie  per  Mavrocordatos.  You  can  order 
the  dead  weight  alongside  the  Mavrocordatos  at  your  earliest  conve- 


nience." 


♦On  the  16th  of  July,  Mr.  Parkes  wrote  to  Mr.  Fitze  a  letter,  r#-i  50 
of  which  the  following  are  extracts :-—  '- 

''I  anticipate  that  a  considerable  portion  of  our  cargo  for  the 
Mavrocordatos  will  be  despatched  from  the  country  on  Saturday,  so 
that  it  is  reasonable  to  expect  that  it  will  be  alongside  Monday  or 
Tuesday. 

"  I  have  told  the  various  senders  to  direct  the  material  to  be  deli- 
vered to  the  Mavrocordatos  in  the  Victoria  London  Bocks.  I  presume 
they  should  apply  to  you  for  a  shipping  order." 

On  the  17th  of  July,  Fitxe  replied,  on  behalf  of  Mr.  Xenos,  as  fol- 
lows :— 

•'  We  have  your  esteemed  favour  of  yesterday,  and  contents  are 
noted.  Please  direct  the  senders  of  material  to  apply  to  us  for  ship- 
ping orders:  and  you  will  be  so  good  as  give  us  particulars  for 
Customs  clearance.  We  require  the  dead  weight  first.  Please  give 
us  the  numbers  of  the  packages  you  wish  to  go  below,  in  preference 
to  the  others." 

On  the  19th  of  July,  Mr.  Parkes  wrote  to  Mr.  Fitze  a  letter  of  which 
the  following  is  an  extract : — 
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''  I  have  every  reason  to  expect  that  a  large  portion  of  our  material 
will  be  in  London  on  Monday." 

To  which,  on  the  20th  of  July,  the  said  Mr.  Parkes  received  the 
following  reply  by  Fitze  on  behalf  of  Mr.  Xenos. 

*'  We  have  your  favour  of  yesterday.  Contents  are  noted.  We 
sincerely  trust  that  the  dead  weight  will  be  alongside  first,  as  we 
cannot  put  on  board  the  light  goods  until  the  heavy  portion  is  on 
board." 

On  the  20th  of  July,  Mr.  Parkes  called  at  the  office  of  Mr.  Xenos 
with  a  list  of  a  portion  of  the  materials  which  it  was  expected  would 
be  alongside  the  steamer  ready  for  shipment  on  the  following  Monday. 
He  then  saw  Mr.  Xenos  and  Mr.  Fitze ;  and  some  discussion  took 
*1591  P^^^^  ^  ^  ^^^  terms  contained  in  the  letter  *of  Mr.  Parkes  of 
^  the  2d  of  July.  Mr.  Xenos  expressed  his  dissatisfaction  with 
the  agreement,  which  he  denied  Mr.  Fitze's  authority  to  si^  on  his 
behalf;  and  said,  that,  if  the  plaintiff  sent  their  goods,  he  »)ould  tell 
his  captain  not  to  take  them  on  board. 

For  the  purposes  of  this  case,  however,  the  authority  of  Mr.  Fitze 
to  write  the  letter  of  the  9th  of  July,  1860,  and  the  other  letters  set 
out  in  the  case,  on  behalf  of  Mr.  Xenos,  is  to  be  taken  as  admitted. 

On  leaving  the  defendant's  office,  Mr.  Parkes  brought  with  him  the 
above-mentioned  list  of  materials ;  and,  on  the  same  day,  he  returned 
it  to  Mr.  Fitze  in  the  following  letter : — 

''  I  enclose  list  of  a  portion  of  material  to  be  shipped  by  the  steam- 
ship Mavrocordatos  to  Kustendjie  on  account  of  this  Company,  I  have 
reason  to  expect  that  this  material  will  be  alongside  some  time  on 
Monday,  as  it  was  despatched  yesterday  from  the  country.  Please 
give  the  necessary  directions  on  the  subject. 

"  P.  S.  I  have  instructed  Mr.  Thomas  Fowler,  of  58,  Dempsey 
Street,  Stepney,  to  take  an  account  of  our  cargo  as  it  is  shipped,  and 
to  check  the  measurements  on  our  behalf." 

On  the  same  day,  Mr.  Xenos  wrote  and  sent  the  following  letter  to 
the  Company : — 

**  Gentlemen, — On  the  9th  instant,  I  find  that  Mr.  Fitze,  a  clerk  in 
my  employ,  concluded  a  certain  contract  with  you  for  the  carriage  of 
certain  goods  by  my  steamer  Mavrocordatos,  for  which  I  have  now  to 
inform  you  I  do  not  hold  myself  responsible,  as  he  has  no  power  so 
to  act  in  my  name,  or  to  sign  any  document  on  my  behalf." 

The  Company  were  desirous  to  open  their  proposed  railway  as  early 
as  possible,  of  which  Mr,  Fitze  had  notice  before  the  9th  of  July, 
1860 :  an'l  it  was  important  to  the  Company  that  the  rolling  stock  and 
*1601  ^^^^^^^^3  *^^^  subject  of  the  above  agreement  should '  be  des- 
-'  ]  latched  without  delay.  They  therefore  consulted  their  solicit- 
ors as  to  the  course  they  should  pursue ;  and  the  latter  on  the  28d  of 
July  wrote  and  sent  the  following  letter  to  Mr.  Xenos : — 

"  Sir, — We  are  instructed  by  The  Danube  and  Black  Sea  Railway 
and  Kustendjie  Harbour  Company,  Limited,  to  acknowledge  the 
receipt  of  vour  letter  to  them  of  the  21st  instant,  and  to  intimate  to 
you  on  behalf  of  the  Company  that  they  consider  the  contract  for  the 
conveyance  of  rolling  stock,  &c.,  for  them  to  Kustendjie  per  Mavro- 
cordatos binding  upon  you;  that  the  Company  are  ready  to  perform 
their  part  of  the  agreement ;  and  that,  if  you  persist  in  your  refusal 
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to  perform  the  same  on  your  part,  tbey  will  hold  you  responsible  for 
all  I068,  damages,  and  expenses  that  may  ensue. 

'^  You  have  already  been  informed  by  the  secretary  that  a  large 
portion  of  the  material  is  in  or  on  its  way  to  London,  ready  for  ship- 
ment; and,  as  delay  is  out  of  the  question,  you  will  please  to  under- 
stand, that,  unless  we  receive  from  you  by  1  o'clock  to-morrow 
(Tuesday)  a  withdrawal  of  your  letter  of  the  21st  instant,  the  Company 
will  conclude  that  you  intend  to  persist  in  refusing  to  perform  the 
agreement,  and  will  forthwith  proceed  to  make  other  arrangements 
for  sending  out  the  material,^' 

On  the  same  day  Mr.  Xenos  replied  as  follows  :-^ 

^'  Gentlemen, — In  answer  to  your  letter  of  this  day,  I  beg  to  say 
that  no  contract  was  ever  concluded  between  me  and  the  Danube  and 
Black  Sea  Railway  and  Kustendjie  Harbour  Company,  Limited,  but 
only  agreed  in  a  preliminary  way  between  Mr.  Fitze,  my  clerk,  and 
those  gentlemen,  to  pay  37<.  6d,  freight,  with  10  per  cent,  primage,  on 
a  certain  quantity  of  goods  not  less  than  700  tons.  To  that  price  I 
consented,  but  with  the  understanding,  that,  before  receiving  them  on 
*board,  there  should  be  drawn  up  between  me  and  them  a  r«i/ii 
regular  charter-party  or  contract  with  all  the  clauses  regarding  ^ 
the  payment  of  freight,  B/  lading,  days  of  loading  and  discharging, 
and  in  the  form  of  my  printed  contracts,  one  of  which  I  herewith 
enclose  you.  For  this  I  shall  wait  till  to-morrow  at  4  o'clock  for  the 
Danube  Bailway  Company  to  sign ;  and  I  give  you  notice  that  the 
Mavrooordatos  is  now  preparing  for  Patras,  and  will  leave  imme- 
diately for  that  port  in  case  of  their  refusal." 

The  following  is  a  copy  of  the  document  enclosed  in  this  letter  :-^ 

^*  London,  19  London  Street. 

'*  It  is  this  day  mutually  agreed  between  The  Greek  and  Oriental 
Steam  Navigation  Company,   S«    Xenos,    owner,   of  London,   and 

M ,  of ,  that  M engages  to  ship  and  Mr.  Xenos  engages 

to  take  on  board  the  ship  or  steamer  Mavrocordatos,  Captain  Hough, 

of  the  burthen  of tons,  lading  in  the  Victoria  Dock,  and  bound 

for  Kustendjie,  calling  at  Malta,  Athens,  and  Constantinople,  to  sail 
on  the  — — ,  the  following  goods,  weight  or  measurement,  steamer's 
option, — 

*'  The  freight  payable  in  London  on  delivery  of  bills  of  lading,  free 
of  interest  or  commission. 

"  The  goods  to  be  alongside  the  ship  or  steamer  at  least  two  davs 
before  sailing,  otherwise  Mr.  Xenos  will  not  be  responsible  if  the 
goods  are  left  out. 

^'  The  bills  of  lading  must  be  sent  to  the  office  of  Mr.  Xenos,  19 
London  Street,  at  least  two  days  before  sailing,  for  signature,  and  to 
be  of  The  Greek  and  Oriental  Steam  Navigation  Company's  form. 

***  Mr.  S.  Xenos  is  not  responsible  for  any  average  breakage  r»i  an 
or  leakage  that  may  happen  to  the  said  goods  in  the  passage   '- 
of  the  said  vessel  from  London  to  her  destination,  by  heavy  weather,  or 
the  pitohing  or  rolling  of  the  vessel. 

"For  machinery  and  all  other  large  packages  the  measurement 
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must  be  taken  in  the  presence  of  the  shipper's  Cufitom-Hotiae  agent 
or  his  clerk  and  Mr.  S.  Xenos's  clerk,  otherwise  the  freight  will  be 
charged  on  Mr.  S.  Xenos's  measurement ;  and  no  remeasurement  to  be 
taken  at  the  port  of  discharge. 

"  The  steamer  to  be  discharged  within  seven  running  days,  at  the 
risk  and  expense  of  the  merchants,  merchants  paying  all  labour. 

**  Not  less  than  900  tons  of  merchandise  according  to  the  specifica- 
tion given  to  Mr.  S.  Xenos :  each  package  must  not  measure  more  than 
can  be  taken  below  in  the  hold  of  the  steamer :  and  nothing  to  be 
taken  on  deck,  except  with  the  consent  of  the  underwriters;  the 
Danube  Railway  Company  paying  anv  extra  premium  the  under- 
writers may  ask  for  the  ship  and  cargo. 

On  the  24th  of  July,  the  Company's  solicitors  wrote  and  sent  Mr. 
Xenos  the  following  letter: — 

"  Sir  — We  beg  to  acknowledge  receipt  of  your  letter  of  yesterday, 
and  in  reply  to  state  that  our  clients  decline  to  sign  any  other  agree- 
ment than  the  one  already  concluded  between  them  and  Mr.  Fitze  on 
your  behalf,  and  which  contains  clauses  regarding  the  payment  of 
freight,  bills  of  lading,  days  of  loading  and  discharging;  &c.,  totally 
different  from  the  document  enclosed  in  your  letter. 

**  As  you  still  persist  in  disavowing  the  contract,  our  clients  have 
no  alternative  but  to  make  other  arrangements  forthwith,  holding  yoa 
responsible  for  the  consequences,  as  stated  in  our  letter  of  yesterday." 
♦1631  ^°  ^^®  ^^^*  2ith,  and  25th  of  July,  the  Company  *gave 
-I  directions  to  Messrs.  Pickford  &  Co.,  to  the  manager  of  the 
goods  department  at  the  King's  Cross  station,  to  the  manager  of  the 
goods  department  of  the  Blackwall  station  of  the  Eastern  Countiea 
Railway,  and  to  the  superintendent  of  the  Victoria  Docks,  respectively, 
that  the  said  stock  was  not  to  be  shipped  on  board  the  Mavrocordatos. 
These  directions  were  given  by  the  Company  in  consequence  of  Mr. 
Xenos's  letter  to  them  of  the  21st  of  July. 

On  the  24th  of  July,  after  the  receipt  by  the  Danube  Company's 
solicitors  of  Mr.  Xenos's  letter  of  the  23d  of  July,  steps  were  taken  by 
the  Company  with  the  view  of  sending  out  their  rolling  stock  by 
another  steamer.  A  negotiation  was  entered  into  with  this  object  by 
Mr.  Parkes  on  behalf  of  the  Company  with  Messrs.  Smith,  Sundries 
&  Co.,  of  London.  On  the  24th,  25tn,  and  27th  of  July,  the  terms 
upon  which  Messrs.  Smith  St  Co.  were  willing  to  take  out  the  rolling 
stock  were  discussed  between  them  and  Mr.  rarkes ;  and  on  the  last- 
mentioned  day  they  were  in  substance  verbally  agreed  upon  in  a 
conversation  between  them  and  Mr.  Parkes.  On  the  28th  of  July,  a 
letter  of  that  date  was  written  by  Mr.  Parkes  to  Messrs.  Smith  &  C!o., 
stating  his  understanding  as  to  the  terms  which  had  been  in  substance 
come  to  on  the  27th  of  July.  On  the  1st  of  August,  Messrs.  Smith  & 
Co.  wrote  to  Mr.  Parkes  a  letter  of  that  date  stating  in  detail  the  terms 
upon  which  they  were  willing  to  carry  out  the  rolling  stock.  This 
letter,  which  was  received  by  Mr.  Parkes  after  the  receipt  by  him  of 
Mr.  Xenos's  letter  of  the  1st  of  August,  did  not,  however,  contain  a 
simple  acceptance  of  the  terms  mentioned  in  Mr.  Parkes's  letter  of  the 
28th  of  July,  but  varied  from  those  terms,  not  in  substantial  matters 
relating  to  freight,  but  in  some  details  with  reference  to  dates  and 
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other  matters.  Mr.  Parkes,  on  the  2d  of  August,  ^and  after 
the  receipt  by  him  of  Mr.  Xencs's  letter  of  the  1st  of  August, 
wrote  to  Messrs.  Smith  &  Co.  finally  accepting  the  contract  in  the  form 
stated  in  their  letter  of  the  1st  of  August ;  and  under  this  contract  the 
rolling  stock  was  afterwards  shipped  and  sent  to  Kustendjie  in  a 
steamer  belonging  to  Messrs.  Smith  &  Co. 

Mr.  Xenos  had  no  further  notice  of  these  negotiations  than  as 
appears  on  the  correspondence. 

On  the  27th  of  July,  1860,  Mr.  Xenos  addressed  the  following  tele- 
gram to  the  superintendent  of  the  Victoria  Docks,  where  the  Mavro- 
cordatos  was  lying  :— 

**  Why  do  you  not  go  on  shipping  the  goods  of  the  Danube  and 
Black  Sea  Railway  Company  by  the  Mavrocordatos  ?  Reply  imme* 
diately :  party  waiting  very  urgent." 

To  this  he  receiyed  the  following  reply, — 

'^  Because  we  have  an  order  from  Mr.  Parkes,  the  secretary  of  the 
Danube  and  Black  Sea  Railway  Company,  not  to  ship ;  and  we  have 
also  similar  orders  from  the  various  railway  companies  who  brought 
thegoods  to  the  docks." 

The  Company  had  no  further  notice  of  these  telegrams  than  as 
appears  on  the  correspondence. 

On  the  1st  of  August,  Mr,  Xenos  wrote  the  following  letter  to  Mr. 
Parkes : — 

"  Sir, — We  applied  for  your  goods  for  shipment  per  S.  S.  Mavro- 
cordatos on  the  27th  ultimo,  but  were  informea  by  the  Victoria  Dock 
Company  that  you  had  ordered  all  goods  to  be  struck,  and  not  shipped 
without  further  orders  from  you.  We  now  beg  to  give  you  notice 
that  we  are  prepared  to  receive  your  rolling  stock  per  Mavrocordatos 
to-day,  and  we  will  beg  of  you  to  give  orders  to  the  dock  company 
accordingly  immediately,  as  the  steamer  must  load  forthwith.  Wait- 
ing your  reply  per  bearer,  we  are,"  &c. 

*This  letter  was  delivered  at  the  office  of  the  Company  on  r»i  ge 
the  Ist  of  August  at  8  p.  M. ;  and,  on  the  following  aay,  Mr.   ^ 
Parkes  replied  to  it  as  follows : — 

*•  Sir, — ^I  have  to  acknowledge  the  receipt  of  your  letter  of  yesterday. 
I  do  not,  however,  understand  this  communication  under  existing 
circumstances ;  and  I  can  only  refer  you  to  the  correspondence  lately 
passed  between  you  and  this  Company  or  their  solicitors. 

'*This  Company  have,  however  reluctantly,  been  compelled  to  act 
on  the  notice  given  to  you.  Arrangements  for  the  conveyance  of  the 
rolling  stock,  &c.,  to  Kustendjie  have  been  made  in  other  quarters ; 
and  we  shall  have  to  look  to  you  for  reimbursement  of  the  heavy  loss 
which  is  likely  to  result." 

On  the  3d  of  August,  Mr.  Xenos  wrote  and  sent  the  following 
letter  to  the  Company : — 

"  Gentlemen, — I  received  your  letter  of  the  2d  instant,  and  am  sur- 
prised at  its  contents  after  the  last  communication  I  had  from  your 
solicitors.  In  order  to  avoid  any  collision,  I  gave  orders  to  the  cap- 
tain of  the  S.  S.  Mavrocordatos  to  receive  on  board  what  stuff  was 
alongside  the  steamer,  and  I  applied  to  the  Victoria  Dock  Company 
for  that.  They  replied  that  they  had  orders  to  stop  shipment.  How- 
ever, as  you  clearly  break  the  contract  (because  it  was  agreed  the 
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freight  to  be  at  87s.  6d  and  10»«  per  oeot  primage,  as  per  eoBtraot 
which  I  hold,  and  we  only  differed  in  the  mode  of  disohargiQ^,  I  give 
you  notioe  that  I  shall  proceed  at  once  against  jovl  for  dead  freight 
and  demurrage.  The  Mavrocordatos  is  now  oraered  to  proceed  ia 
ballast  to  the  Mediterranean,  and  jou  have  to  hear  the  ccHisequencee 
of  not  fulfilling  your  contract." 

On  the  24th  of  August,  Mr.  Xenos  commenced  his  said  action 
against  the  Company.  The  amount  of  the  loss  sustained  by  the  Com- 
*1661  IP^^y  ^'  ^^^  goods  not  ^having  been  taken  by  the  Mayrocor- 
-'  datos  was  not  computed  till  the  end  of  Koyember,  1860,  upoa 
the  return  of  Mr.  Parkes  from  abroad,  when  it  was  demanded  of  Mr. 
Xenos,  and  payment  was  refused. 

The  questions  for  the  opinion  of  the  Court,  are,-^First,  whether  the 
plaintiffs  in  the  first-mentioned  action  are  entitled  to  recover.  If  the 
Court  shall  be  of  opinion  that  they  are  so  entitled,  it  is  agreed  that 
final  judgment  shall  be  signed  for  them  in  the  sum  of  860/.  and  cosU. 
If  the  Court  shall  be  of  a  contrary  opinion,  judgment  in  the  firsl- 
mentioned  action  shall  be  signed  for  the  defendant. 

Secondly,  whether  the  plaintiff  in  the  secondly-mentioned  action  10 
entitled  to  recover.  If  the  Court  shall  be  of  opinion  that  he  is  so 
entitled,  it  is  agreed  that  final  judgment  shall  be  signed  therein  for 
him  for  such  a  sum  as  J.  S.  shall  award,  with  eosts.  If  the  Court 
shall  be  of  a  contrary  opinion,  judgment  in  the  secondly  ^mentioned 
action  is  to  be  signed  for  the  defendants. 

MelloTj  Q.  C.  (with  whom  was  Oouch^,  for  the  plaintiffB.(o) — ^The 
*1671  ^"^P^^y  ^®^^  warranted  in  treating  *the  defendant's  letter  of 
^  the  21st  of  July,  1860,  repudiating  the  authority  of  his  clerk 
Fitze,  as  a  renunciation  of  the  contract  contained  in  the  letters  of  the 
2d  and  9th.  The  authorities  are  uniform,  that,  where  one  of  the  pa^ 
ties  to  a  contract  gives  notice  to  the  other  before  the  arrival  of  the 
day  for  its  performance  that  he  will  not  hold  himself  bound  by  it,  the 
latter  is  justined  in  treating  that  notice  as  a  renunciation  and  discharge 
of  his  obligation.  If  that  be  so,  it  puts  an  end  to  both  actionB.  Bat, 
assuming,  that,  notwithstanding  sucn  notice,  the  party  may  retract  his 
renunciation  at  any  time  before  the  day  fixed  for  the  perforniance  of 

(a)  Th«  polDto  marked  for  argnoMBt  on  ih*  |Murt  of  th*  Compukj  w«n  aa  foaov»»^- 

**  That  they  Me  entitled  to  auoceed  in  tlM  netio*  in  whioh  tbej  m*  pl«intiS%  ttod  Me  not 
linble  in  the  notion  in  whioh  they  are  defendants,  for  the  folloving  amongst  other  reasons  :— 

'"  1.  That  the  letters  of  Xenos  of  the  21  st  and  23d  of  July,  1860,  set  ont  in  the  case,  aaonnt 
to  a  refosal  bj  him  to  perform  the  oontraet  entered  into  between  him  and  the  ComiMUiy  by  the 
letters  of  the  2d  and  <Hh  of  Joly  set  ont  in  the  OMe : 

"  2.  That  Bach  reftual  entitled  the  CompM>7  to  enter  into  an  engagemsQt  with  other  partisi 
for  the  shipment  of  their  goods,  and  to  ohMge  Xenos  with  any  loss  whioh  ^ight  arise  from  hif 
breaeh  of  oontraet: 

"  3.  That  a  oontraet  for  snob  shipment  wu  snbstantiatly  entered  into  between  the  Company 
and  Messrs.  Smith  A  Co.,  on  the  2Tth  of  Jnly,  18M ;  and  that  the  Company  were  jnsttSed  in 
redneing  that  eontraot  into  a  more  formal  shape  by  their  oorrespon^WM  v^  thoee  partis^, 
aAer  the  reeeipt  of  Xenos's  letter  of  the  1st  of  August,  1660 : 

"  4.  That  the  iMt-mentioned  letter  wm  sent  by  Xenos  too  late  to  afleet  the  position  of  the 
Company,  or  to  reliere  them  from  the  eonseqnenees  of  his  prerlons  refrisal  to  perform  hii 
contract : 

**  6.  That  the  said  letter  did  not  aaovnt  to  an  oflbr  by  Xenos  to  peH^rm  his  eontsaet,  Vvt 
merely  stated  that  he  was  prepared  to  reoeire  the  Company's  rolling  stook  per  M avrooordatos : 

"  6.  That  the  letter  did  not  bind  Xenos  to  receiTC  snch  stook  on  the  terms  of  the  oontraet  con- 
tained in  the  letters  of  the  2d  and  0th  of  Jnly :  and  the  Company  were  therefore  Justified  in 
disregarding  it." 
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the  contract,  there  has  been  no  such  retractation  hete.    In  Gort  r.  The 
Ambergatd,  Nottingham  and  Boston,  and  Eastern  Junction  Railway 
Company,  17  Q.  B.  127  (E.  C.  L.  R.  vol.  79),  it  was  held,  that,  on  a 
contract  for  the  manufacturing  and  supply  of  goods  ftotn  time  to  time, 
to  be  paid  for  after  delivery,  if  the  purchaser,  haring  accepted  and 
paid  for  a  portion  of  the  goods,  gives  notice  to  the  vendor  not  to 
manufacture  any  more,  as  the  purchaser  has  no  occasion  for  them, 
and  *will  not  accept  or  pay  for  them,  the  vendor  having  been   r»|/»o 
desirous  and  able  to  complete  the  supply,  the  latter  may,  with-   '- 
out  manufacturing  or  tendering  the  rest  of  the  goodsi,  maintain  an 
action  against  the  purchaser  for  breach  of  the  contract ;  and  that  proof 
of  such  notice  by  the  purchaser  will  entitle  the  plaintiff  to  recover,  on 
a  count  alleffing  that  he  was  ready  and  willing  to  perform  the  con- 
tract, and  tuat  the  defendant  refused  to  accept  the  residue  of  the 
goods,  and  prevented  and  discharged  the  plaintiff  from  supplying 
them,  and  from  further  executing  the  contract    In  Hochster  v.  Be  la 
Tour^  2  Ellis  &  B.  678  (E.  C.  L.  R.  vol.  75),  the  plaintiff  declared  on 
an  agre^nent  to  employ  him  as  a  courier  from  a  day  subsequent  to 
the  date  of  the  writ;  averring  that  the  plaintiff,  from  the  time  of  the 
agreement  till  the  refusal  by  the  defendant  after  mentioned,  was  ready 
and  willing  to  perform  his  part  of  the  contract;  and  alleging  for 
breach,  that,  before  the  day  for  the  commencement  of  the  employment, 
the  defendant  refused  to  perform  the  agreem^it,  and  discharged  the 
plaintiff  from  performing  it,  and  wrongfully  put  an  end  to  the  agree* 
ment.    Upon  motion  in  arrest  of  judgment,  it  was  held  that  a  party 
to  an  executory  agreement  may,  before  the  time  for  executing  it, 
break  the  agreement  either  by  disabling  himself  from  fulfilling  it,  or 
by  renouncing  the  contract ;  and  that  an  action  will  lie  for  such  breach 
before  the  time  for  the  fulfilment  of  the  agreement ;  that  it  sufficiently 
appeared  on  the  face  of  the  declaration  Uiat  there  was  on  the  part  of 
the  defendant,  not  merely  an  intention  to  break  the  contract,  of  which 
intention  be  might  repent,  but  a  renunciation  communicated  to  the 
plaintiff)  on  which  the  plaintiff  was  entitled  to  act ;  and  consequently 
that  the  plaintiff  was  entitled  to  judgment    *'  It  seems  strange,"  said 
Lord  Campbell,  *'  that  the  defendant,  aftier  renouncing  the  contract, 
and  ^absolutely  declaring  that  he  will  never  act  under  it,  should  c^-ioq 
be  permitted  to  object  that  fSuth  is  given  to  his  assertion,  and  ^ 
that  an  opportunity  is  not  left  to  him  of  changing  his  mind."    The 
only  ground  upon  which  that  decision  has  since  been  questioned,  is, 
that  there  was  nothing  to  show  that  the  plaintiff  had  acted  upon  the 
reaunciation.    The  case  was  deliberately  reconsidered  by  the  Court 
of  Queen*s  Bench  in  Avery  v.  Bowden,  5  Ellis  &  B.  714,  728  (E.  C.  L. 
B.  vol.  85),  where  Lord  Campbell  says:  "According  to  our  decision 
in  Hochster  v.  De  la  Tour,  to  which  We  adhere,  if  the  defendant,  within 
the  running-days,  and  before  the  declaration  of  war.  had  positively 
informed  the  captain  of  The  Lebanon  that  no  cargo  had  been  provided 
or  would  be  provided  for  him  at  Odessa,  and  that  there  was  no  use  in 
his  remaining  there  any  longer,  the  captain  might  have  treated  this 
as  a  breach  and  renunciation  of  the  contract ;  and  thereupon,  sailing 
away  from  Odessa,  he  might  have  loaded  a  cargo  at  a  friendly  port 
from  another  person,  whereupon  the  plaintiff  would  have  had  a  right 
to  maintain  an  action  on  the  charter-party  to  recover  damages  equal 
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to  the  loss  he  had  sustained  from  the  breach  of  contract  on  the  part 
of  the  defendant."  In  Avery  v.  Bowden,  the  renunciation, — or  that 
which  was  relied  upon  as  such, — was  not  acted  upon.  In  Goodman 
V.  Pocock,  15  Q.  B.  576,  583  (E.  C.  L.  R.  vol.  69),  which  was  an  action 
by  a  clerk  for  a  wrongful  dismissal  in  the  middle  of  a  quarter,  Erie, 
C.  J.,  says :  "  The  plaintiff  had  the  option  either  to  treat  the  cx)ntract 
as  rescinded,  and  sue  for  his  actual  service,  or  to  sue  on  the  contract 
for  the  wrongful  dismissal."  Elderton  v.  Emmens,  6  C.  B.  160  (E.  C. 
L.  R.  vol.  60),  affirmed  in  Dom.  Proc.,  Emmens  v.  Elderton,  IS  C.  B. 
495  (E.  C.  L.  R.  vol.  76),  4  House  of  Lords  Cases  624,  is  an  authority 
to  the  same  effect 
*1701       Bovillj  Q.  C.  (with  whom  was  Ifonyman),  for  the  '^defend- 

^  ant.(a) — The  plaintiff  cannot  be  said  to  have  acted  upon 
the  defendant's  alleged  renunciation  of  the  contract  until  they  bad 
entered  into  a  binding  contract  for  the  conveyance  of  their  goods  to  the 
Black  Sea  with  Messrs.  Smith  &  Co.,  and  that  was  not  until  the  2d 
of  August,  which  was  afler  the  plaintiffs  received  notice  from  the 
defendant  that  he  was  ready  to  receive  the  goods  on  board  his  ship. 
Whatever  he  maj  have  said  before,  Mr.  Xenos  having  intimated  his 
readiness  to  receive  the  goods  on  the  1st  of  August,  he  was  guilty 
of  no  breach  of  the  contract  on  his  part,  and  the  Company  were  bound 
to  perform  it  on  theirs.  The  cases  of  Ooodman  v,  Pocock  and  Elder- 
ton  V.  Emmens  have  no  application  here.  It  being  the  duty  of  an 
employer  to  continue  the  services  of  his  clerk  or  other  employee 
until  duly  terminated,  the  unlawful  dismissal  constitutes  a  complete 
breach,  and  a  complete  cause  of  action.  So,  in  Cort  v.  The  Ambergate, 
&c.,  Railway  Company,  it  could  not  be  necessary  for  the  plaintiff  to 
^irr-i-^   manufacture  the  residue  of  the  chairs  after  *the  Company  had 

^  given  him  notice  that  they  would  not  accept  or  pay  for  them. 
The  action  was  brought  after  the  time  for  the  delivery  had  elapsed. 
[Bylss,  J. — Here,  the  action  was  not  commenced  until  after  the  Ist 
of  August.]  In  Hochster  v.  De  la  Tour,  2  Ellis  &  B.  689  (E.  C.  L.  R 
vol.  75),  Campbell,  C.  J.,  in  delivering  the  judgment  of  the  Court, 
says :  '*  The  declaration  in  the  present  case,  in  alleging  a  breach,  states 
a  great  deal  more  than  a  passing  intention  on  the  part  of  the  defend* 
ant  which  he  may  repent  of,  and  could  only  be  proved  by  evidence 
that  he  had  utterly  renounced  the  contract,  or  done  some  act  which 
rendered  it  impossible  for  him  to  perform  it."  Nothing  of  the  sort 
has  occurred  here.  The  same  learned  judge  says  in  Avery  v.  Bowden, 
5  Ellis  k  B.  728  (E.  C.  L.  R.  vol.  85).— "The  language  used  by  the 
defendant's  agent  before  the  dedaration  of  war  can  hardly  be  con- 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant  (Xenos)  were  as  follows  :— 

**  I.  That,  haTing  been  ready  to  perform  his  contract  at  the  Ume  ized  for  its  performance,  he 
ig  not  liable  to  be  sued  bj  the  Company  for  a  breaeh  of  it : 

"  2.  That,  upon  the  oorrespondenoe  and  facts,  there  was  no  breach  by  him  of  his  oontract 
with  the  Company ; 

«  3.  That  the  Company  were  not  ready  and  willing  to  ship  the  goods  at  the  time  fixed  fbr 
shipment,  and  are  consequently  not  entitled  to  recoTcr : 

**  4.  That  the  letter  of  the  2lBt  July,  1860,  at  the  utmost  only  avthoriied  the  Company  to 
elect  to  treat  the  contract  as  rescinded,  and  sue  on  a  quantum  meruit  for  anything  due  under 
it;  but  thsty  baring  elected  to  treat  the  eoo tract  as  subsisting  and  binding,  they  cannot  sue  Mr. 
Xenos,  who  was  willing  to  perform  it : 

«  5.  That  Mr.  Xenos,  haying  been  ready  to  receire  the  goods  at  the  itipulated  time,  is  entitled 
to  recover  damages  for  the  non-shipment." 
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sidered  as  amounting  to  a  renunciation  of  the  contract :  but,  if  it  had 
been  much  stronger,  we  conceive  that  it  could  not  be  considered  as  con- 
stituting a  cause  of  action  after  the  captain  still  continued  to  insist 
upon  having  a  cargo  in  fulfilment  of  the  charter-party."  Again,  in 
Rdid  rl  Hoskins,  6  Ellis  &  B.  7-^9,  744,  Lord  Campbell  says:  *' There 
is  great  difficulty  in  saying  that  at  any  time  there  eveV  was  any  renun- 
ciation of  the  contract  which,  had  the  plaintifi^  been  present,  would 
Lave  authorized  them  to  consider  it  at  an  end,  and  to  brin^  this  action 
fur  refusing  to  load  the  ship  before  the  expiration  of  the  time  within 
which  the  defendant  undertook  to  load  her.  But,  at  all  events,  if  they 
had  such  option,  they  were  bound  to  exercise  it :  and  they  could  not 
both  hold  the  defendant  to  the  prospective  performance  of  the  con- 
tract and  at  the  same  time  say  that  it  was  renounced."  That  is  pre- 
ciselv  what  the  plaintiffs  were  seeking  to  do  here.  [Williams,  J. — 
In  the  notes  to  Cutter  v.  Powell,  in  2  Smith's  Leading  Cases  1, 
where  these  cases  are  considered,  reference  is  *made  to  the  rf^-trro 
judgment  of  Parke,  B.,  in  Phillpotts  v.  Evans,  5  M.  &  W.  47\  *• 
477  ;t  and  the  learned  editors  say :  ''  Perhaps  the  cases  are  recon- 
cilable, by  supposing  that  the  judgment  in  Hochster  v.  De  la  Tour 
applies  to  cases  in  which,  in  consequence  of  the  refusal,  something  has 
taken  place  to  interfere  with  the  performing  the  contract  when  the 
time  arrives."]  The  rule  is  clearly  stated  by  Parke,  B.,  in  Phillpotts 
V.  Evans.  That  was  an  action  for  not  accepting  wheat  contracted  to 
be  sold  to  the  defendant  and  delivered  at  a  future  time.  The  ques- 
tion was  as  to  the  proper  mode  of  estimating  the  damages.  His  lord- 
ship says :  **  If  Mr.  Bichards  could  have  established  that  the  plaintifts, 
after  the  notice  given  to  them,  could  have  maintained  the  action  with- 
out waiting  for  the  time  when  the  wheat  was  to  be  delivered,  then 
perhaps  the  proper  measure  of  damages  would  be  according  to  the 

f)riGe  at  the  time  of  the  notice.  But  I  think  no  action  would  then 
iave  lain  for  the  breach  of  the  contract,  but  that  the  plaintifiSs  were 
bound  to  wait  until  the  time  arrived  for  delivery  of  the  wheat,  to  see 
whether  the  defendant  would  then  receive  it.  -  The  defendant  might 
then  have  chosen  to  take  it,  and  would  have  been  guilty  of  no  breach 
of  contract ;  for,  all  that  he  stipulates  for  is/  that  he  will  be  ready  and 
willing  to  receive  the  goods,  and  pay  for  them,  at  the  time  when  bj 
the  contract  he  ought  to  do  so.  His  contract  was  not  broken  by  his 
previous  declaration  that  he  would  not  accept  them ;  it  was  a  mere 
nulUty,  and  it  was  perfectly  in  his  power  to  accept  them  nevertheless; 
and,  vice  vers&,  the  plaintifls  could  not  sue  him  before.  The  same 
rule  was  adopted  in  Startup  v.  Corta^szi,  2  C.  M.  &  B.  Ido.f  The 
notice  amounts  to  nothing  until  the  time  when  the  buyer  ought 
to  receive  the  goods,  unless  the  seller  acts  on  it  in  the  mean  time, 
and  rescinds  the  contract."  Suppose  the  acceptor  of  a  bill,  before  it 
^arrives  at  maturitv,  says  to  the  holder,  "I  shall  not  pay  the  r«i7o 
bill  when  presented/'  could  it  be  contended  for  a  moment  that  '• 
that  gave  the  holder  a  present  right  to  sue  upon  a  quantum  meruit  ? 
In  Barrick  tt.  Buba,  2  C.  B.  N.  S.  568,  579  (E.  C.  L.  R.  vol.  89), 
Oockburn,  G.  J.,  in  the  course  of  the  argument,  says :  "  Avery  v, 
B'jwdeu  is  a  distinct  authority  to  show  that  the  charterer's  saying  *  I 
cannot  perform  the  contract,'  does  not  amount  to  a  breach  until  the 
expiration  of  the  time  stipulated  by  the  contract  for  its  performance. 
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It  is  no  retiUDciation :  be  does  not  affect  to  say  that  be  thereby  gets 
rid  of  his  obligatioD."  [Btlss,  J* — ^That  is  hardly  a  correct  repre- 
sentation of  Avery  v,  Bowden :  it  cannot  be  what  the  Lord  Chief 
Justice  said.]  In  King  v.  Gillett,  7  M.  &  W.  66,f  to  a  declaration  in 
assumpsit  founded  on  mutual  promises  to  marry  within  a  reasonable 
time.  It  is  a  good  plea^  that,  after  the  promise,  and  before  any  breach 
thereof,  the  plaintiff  absolved,  exonerated,  and  discharged  the  defend 
ant  from  his  promise  and  the  performance  thereof  Alderson,  B., 
delivering  the  judgment  of  the  Court,  there  says:  **  There  are  prece 
dents  in  several  of  the  books  of  entries^a)  and  there  are  two  decided 
authorities,  Holland  and  Conier's  Case,  2  Leon.  214,  and  Langden  v. 
Stokes,  Cro.  Car.  883.  And  we  think  this  latter  case  explains  the 
matter,  and  reconciles  the  present  plea  with  general  principles.  It 
seems  to  have  been  treated  there  as  a  mere  question  of  the  form  of 
plea ;  and  so  we  think  it  is :  for,  although  we  are  of  opinion  thai  this 
plea  is  good  in  point  of  form ;  yet  we  think  the  defendant  will  not  be 
able  to  succeed  upon  it  at  Nisi  Prins,  in  case  issue  be  taken  upon  it, 
unless  he  proves  a  proposition  to  exonerate  on  the  part  of  the  plain- 
tiff, acceded  to  by  himself;  and  this  in  effect  will  be  a  rescinding  of 
the  contract  previously  made."  [Williams^  J.— Suppose  De  la  Tour 
^-tfTAi  *^A^  brought  an  action  against  Hochster  for  not  entering  into 
-'  his  service  as  courier,  would  the  action  have  been  maintain- 
able ?]  Not  if  Hochster  had  at  once  assented  to  and  acted  upon  De 
la  Tour's  renunciation  of  the  contract  The  plea  alleging  that  the 
plaintiff  exonerated  and  discharged  the  defendants  from  the  perform- 
ance of  their  contract,  affords  no  answer  to  the  breach,  inasmuch  as 
there  could  be  no  discharge  except  by  the  mutual  consent  of  the  oon« 
tracting  parties. 

Msllor,  Q.  (7m  was  not  called  upon  to  reply. 

Erls,  C.  J.  —In  the  case  of  The  Danube  and  Black  Sea  Bailway  and 
Kustendjie  Harbour  Company  v.  Xenoe,  I  am  of  opinion  that  our 
judgment  should  be  for  the  plaintiff).  The  action  is  for  not  receiving 
on  board  the  defendant's  ship  Mavrocordatos  certain  rolling  stock, 
plant,  and  materials  from  the  plaintifis  for  conveyance  to  Kustendjie, 
pursuant  to  contract :  and  the  question  is  whether  or  not  the  defend- 
ant has  been  guilty  of  a  breach  of  that  contract  It  is  to  be  taken 
that  the  contract  was  made  between  Mr.  Fitse  and  Mr.  Parkes  as 
agents  for  the  req[>ective  parties,  and  that  it  was  a  contract  binding 
the  defendant  to  receive  the  ffoods  on  board  on  the  1st  of  August, 
1860.  Has  that  contract  been  broken  7  Before  the  arrival  of  the  1st 
of  August)  vis.)  on  the  2l9t  of  July,  the  defendant,  Xenos,  sent  to  the 
plaintiffs  a  letter  in  which  he  denied  the  existence  of  the  contract,  and 
gave  them  notice  that  he  did  not  hold  himself  respotiaible  for  it.  That 
alone  would  not  constitute  a  breach  of  the  contract :  but,  on  a  subse- 
quent day,  viz.,  the  2Sd  of  July,  the  plaintiffs'  attorneys  gave  him  a 
formal  notice  that  they  considered  the  contract  binding,  and  were 
ready  on  their  part  to  perform  it  and  that,  if  he  persisted  in  his 
*\7fi\  ^^^^^  ^  perform  it  on  his  part,  they  *would  hold  him  resron- 
^  sible  for  all  loss,  damages,  and  expenses  that  might  ensue.  The 
defendant,  in  his  answer  to  that  communication,  again  denied  the 
existence  of  the  contract  referred  to,  and  tendered  another  contract  fo". 

(a)  RMt  Butf.  iS&i  Brown's  BDlr»  67  (foL  edit);  Htsra's  P:«Ml«f  81. 
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the  accseptance  of  the  Company.    On  the  24th  of  July,  the  plaiDti£&* 
attorneys  again  wrote  to  the  defendant  informing  him  that  the  plain- 
tiffs declined  to  sign  any  other  agreement  than  that  already  concluded 
between  th(?m  and  his  agent  Fitze,  and  repeating  the  intimation,  that, 
as  he  still  persisted  in  disavowing  the  contract,  the  plaintiffe  would 
forthwith  proceed  to  make  other  arrangements,  holding  him  respon- 
sible for  the  consequences.     All  this  happened  before  or  on  the  24th 
of  July.     Between  that  day  and  the  1st  of  Augast,  the  plaintiffs 
entered  into  a  contract  with  Messrs.  Smith  &  Co.  to  take  out  their 
rolling  stock,  plant,  and  materials  to  Kustendjie.    On  the  1st  of 
August,  the  defendant  gave  notice  to  the  plaintiff  that  he  was  then 
ready  to  receive  their  goods  on  board  the  Mavrocordatoe.     The  ques- 
tion is,  had  the  original  contract  been  broken  by  the  defendant.   I  am 
of  opinion  that  the  law  has  been  well  laid  down  in  the  cases  referred 
to  on  the  part  of  the  plaintiff^,  that,  where  a  contract  is  for  the  per- 
formance of  a  thing  on  a  given  day,  it  is  competent  to  the  party  who 
is  to  perfirm  it  to  declare  before  the  day  that  he  will  not  perform  it, 
and  then  the  other  party  has  the  option  of  treating  that  as  a  breach 
of  the  contract.    In  Cort  v.  The  Ambergate  Railway  Company,  17 
Q.  B.  127  (E.  C.  L.  R.  vol.  79),  it  was  held,  that,  upon  the  Company 
giving  notice  to  Mr.  Cort  that  they  would  not  receive  any  more  of 
his  chairs,  he  might  abstain  from  manufacturing  them,  and  sue  the 
Coiapany  for  the  breach  of  contract  without  tendering  th«  goods  for 
their  acceptance.    So,  in  Hochster  v,  De  la  Tour,  2  Ellis  &  B.  678 
(E.  C.  L.  R.  vol.  75),  it  was  held  that  the  courier  whose  services  were 
engaged  for  a  period  to  commence  *from  a  future  day,  being  r^i^/f 
told  before  that  day  that  they  would  not  be  accepted,  was  at  ^ 
liberty  to  treat  that  as  a  complete  breach,  and  to  hire  himself  to 
another  party.     And  the  boundary  is  equally  Well  ascertained  on  the 
other  side.    'Thus,  in  Avery  v.  Bowden,  6  Ellis  &  B.  714  (E.  C.  L.  R. 
vol  85),  6  Ellis  &  B.  953  {K  C.  L.  R.  vol.  88),  where  the  agent  of  the 
charterer  intimated  to  the  captain,  that,  in  consequence  of  the  break- 
ing out  of  the  war,  he  would  be  unable  to  furnish  him  with  a  cargo, 
and  wished  the  captain  to  sail  away,  and  the  latter  did  not  do  so,  it 
was  held  not  to  fall  within  the  principle  already  adverted  to,  and  not 
to  amount  to  a  bi*each  or  renunciation  of  the  contract.    But,  where 
there  is  an  explicit  declaration  by  the  one  party  of  his  intention  not 
to  perform  the  contract  on  his  part,  which  is  accepted  by  the  other  as 
&  breach  of  the  contract,  that  beyond  all  doubt  Itffordg  a  cause  of 
action.    I  therefore  think  the  Company  under  the  circumstances  had 
a  right  to  sue  Mr.  Xenos  for  his  breach  of  contraot*     As  to  whether 
it  Was  competent  to  the  defendant  before  the  day  for  the  performance 
of  the  contract  to  retract  his  declaration  of  breach,-— which  I  incline 
to  think  it  was  not, — I  am  of  opinion  that  the  facts  do  not  raise  it. 
The  defendant  disclaimed  being  bound  by  the  contract  made  on  his 
behalf  by  Fitze,  and  tendered  another  and  a  different  contract :  and 
then,  on  the  1st  of  August,  he  professed  his  willingness  to  receive  the 
goods  on  board  his  vessel.    But,  under  which  contract?    If  the  Com- 
pany  had  then  sent  the  goods,  it  might  have  been  evidence  against 
tliera  of  an  acceptance  of  the  substituted  contract  proposed  by  Xenos, 
which  materially  differed  from  that  which  they  had  made  with  his 
clerk  Fit%e.    I  think  the  contract  was  broken  by  Xenos  when  he 
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declared  that  he  would  not  hold  himself  bound  by  it,  and  that  his 
renunciation  of  the  coatruct  was  adopted,  and,  if  that  were  necessary, 
*1771   ftb^^^^Q^^y  acted  on  by  '''the  Company  when  they  entered  into 

^  a  treaty  with  Messrs.  Smith  &  Go.  for  the  forwarding  of  their 
goods  by  another  vessel.  A  great  deal  has  been  said  about  the  incon- 
venience of  the  rule  we  are  now  acting  on  :  but  it  seems  to  me  that 
there  would  be  intense  inconvenience  in  holding  that  the  parties  to  a 
contract  of  this  nature  mav  be  lefl;  in  doubt  down  to  the  very  last 
moment  as  to  whether  it  is  to  be  performed  or  not.  In  this  case, 
which  is  that  of  a  railway  company,  to  whom  it  must  be  of  the  utmost 
importance  that  a  contract  for  the  conveyance  of  their  rolling  stock 
should  be  duly  performed,  how  unreasonable  it  would  be  to  hold,  that, 
having  received  an  intimation  from  the  defendant  that  he  repudiates 
the  contract  made  by  his  clerk,  they  must  still  wait  until  the  day 
named  for  its  performance  is  past  before  they  can  make  arrangements 
for  forwarding  their  goods  by  another  ship.  Mercantile  convenience 
is  entirely  on  the  side  of  the  rule  which  has  been  adopted  by  the 
Courts  in  the  cases  referred  to.  That  disposes  of  the  first  case,  and 
also  of  the  substance  of  the  claim  urged  by  Xenos  in  his  action  against 
the  Company  for  not  sending  the  goods.  Having  broken  the  contract 
on  his  part  by  refusing  to  accept  the  goods  under  it,  he  can  of  course 
have  no  claim  upon  them  for  not  sending  them.  A  difficulty  has  been 
suggested  as  to  the  form  of  the  plea :  but,  the  Company  having  a  sub- 
stantial defence,  if  need  were  we  would  make  the  form  ^ield  to  the 
substance.  That  which  Xenos  in  terms  complains  of,  is,  that  the 
Company  did  not  forward  their  goods  for  shipment  on  board  his 
vessel  by  the  1st  of  August.  The  Company  in  answer  to  that  com- 
plaint say,  that,  before  any  breach  of  the  contract  by  them,  viz.,  on 
the  21st  of  July,  the  plaintiflf  discharged  them  from  the  performance 
of  it.  It  is  said  there  can  be  no  discharge  without  the  mutual  consent 
*1781  ^^  ^^^  ^^^  contracting  parties.    In  *one  sense,  there  was  a 

^  discharge  by  niutual  consent :  for,  if  one  of  the  contracting 
parties  says  to  the  other,  ^'  I  do  not  hold  myself  bound  by  the  sup- 
posed contract,  and  will  not  perform  it,"  and  the  other  party  intimates 
that  he  will  act  upon  that  refusal, — what  is  that,  in  substance,  but  a 
discharge  from  the  performance  of  the  contract  by  mutual  consent  ? 
For  these  reasons,  I  am  of  opinion  that  the  Company  are  entitled  to 
our  judgment  in  both  actions. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  With  respect 
to  the  first  action,  I  think  that  the  cases  cited  on  the  part  of  the  plain- 
tifis  have  fully  established,  that,  if  before  the  time  for  the  performance 
of  a  contract  arrives,  one. of  the  parties  thereto  not  merely  asserts  that 
he  cannot  or  will  not  perform  it,  but  expressly  repudiates  and  renounces 
it,  the  party  to  whom  the  promise  is  made  may  treat  that  as  a  breach 
of  the  contract,  at  his  option ;  at  all  events,  where  he  has  in  conse- 
quence thereof  acted  so  as  to  interfere  with  the  performance  of  the 
contract  on  his  part  according  to  its  original  terms.  The  question  is 
whether  the  present  case  is  within  the  rule  of  law  so  established.  I 
am  of  opinion  that  it  is.  What  was  said  by  Xenos  in  his  letter  of  the 
21st  of  July,  was  an  express  renunciation  of  the  contract,  upon  which 
the  Company  were  entitled  to  act  as  they  did.  In  consequence  of  that 
letter,  it  became  necessary  for  the  Company  to  enter  into  a  negotiation 
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with  somebody  else  to  carry  for  them  to  Kustendjie  the  goods  which 
Xenos  through  his  agent  had  contracted  to  carry  for  them.  They  did 
80.  The  rule  above  mentioned  has  been  qualified  to  this  extent,  that 
the  party,  having  the  option  of  treating  the  renunciation  as  a  breach 
of  the  contract,  is  bound  to  exercise  his  option,  if  he  means  to  rely  on 
the  breach.  Here  the  Company  did  exercise  their  option :  *and,  r*l^d 
although  they  did  not  before  the  1st  of  August  enter  into  a  ^  ' 
binding  contract  with  Smith  &  Co.,  I  think  they  did  quite  enough  to 
satisfy  this  qualification  of  the  rule. 

Then,  as  to  the  cross-action  brought  by  Xenos  against  the  Company. 
If  what  was  done  here  amounted  to  a  rescinding  of  the  contract,  cer* 
taioly  that  would  be  inconsistent  with  the  Company  suin^  for  a  breach 
of  it.  But  the  true  effect  of  Xenos's  conduct  was,  to  discharge  the 
Company  from  the  performance  of  the  contract  on  their  part.  I  have 
certainly  felt  some  difficulty  in  dealing  with  the  plea:  but  I  think  it 
is  a  necessary  consequence  of  the  decision  in  Hocnster  v.  De  la  Tour, 
and  that  class  of  cases,  that,  where  there  is  by  the  party  making  the 
promise  a  renunciation  which  amounts  to  a  breach,  it  must  operate  as 
a  discharge  of  the  other  party  from  the  performance  of  the  contract 
on  his  part.  I  therefore  think  it  is  a  good  plea  in  such  a  case  as  this 
to  say,  that  before  breach  the  plaintiff  discharged  and  exonerated  the 
defendant  from  the  performance  of  the  agreement :  and  I  think  that 
the  evidence  of  the  renunciation  which  took  place  here  may  well  sup- 
port such  a  plea. 

Btlxs,  J. — ^I  also  am  of  opinion  that  the  Company  are  entitled  to 
judgment  in  both  actions.  I  give  no  opinion  upon  the  form  of  the 
pleadings.  The  facts  are  referred  to  us ;  and  if  upon  those  facts  we 
see  that  the  Company  are  entitled  to  succeed,  we  may  and  indeed  are 
bound  to  reform  the  pleadings  so  as  to  do  justice  between  the  parties. 
The  declaration  in  the  first  action  charges  a  refusal  on  the  part  of  the 
defendant  to  perform  the  contract  before  the  time  for  its  performance 
had  arrived :  but  the  facts  set  out  in  the  case  are  strong  to  show  a 
refusal  at  the  time  fixed  for  *the  performance ;  because,  taking  r«-«  oq 
Xenos^s  letter  of  the  1st  of  August  in  conjunction  with  his  ^ 
letters  of  the  2Sd  of  July,  I  can  only  construe  it-  to  mean  ''  I  am  ready 
to  receive  your  goods  per  Mavrocordatos  upon  the  terms  mentioned 
in  my  letter," — not  upon  the  terms  of  the  original  contract  made  with 
Fitze.  If  that  be  the  true  construction,  all  difficulty  would  be  got  rid 
of  by  an  amendment  of  the  first  breach.  Assuming,  however,  that 
the  first  letter  amounts  to  no  more  than  an  intimation  on  the  part  of 
Xenos  that  he  does  not  mean  to  p^orm  the  contract, — or,  as  my  Bro- 
ther Williams  puts  it,  a  renunciation  of  the  contract  before  the  day 
fixed  for  its  performance  had  arrived, — there  may  be  a  difficulty,  as 
would  appear  from  the  notes  by  the  learned  editors  of  Smith's  Lead- 
ing Cases  to  Cutter  v.  Powell,  V  ol.  2,  p.  87, 5th  edit.,  in  reconciling  the 
doctrine  in  Phillpotts  v.  Evans,  5  M.  &  W.  476,t  and  Leigh  v.  Paterson, 
2  J.  B.  Moore  588,  with  the  judgment  of  Lord  Campbell  in  Avery  r. 
Bowden,  6  Ellis  k  B.  714  (£.  C.  L.  R.  vol.  85).  But  it  is  unnecessary 
to  go  into  that  upon  the  present  occasion,  because  here  are  at  least 
two  statements  in  writing  by  the  Company  before  the  Ist  of  August, 
that  they  will  treat  Xenos's  renunciation  as  a  breach  of  the  contract, 
and  hold  him  responsible  for  the  consequences.    Now,  it  is  plain^ 
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that,  if,  in  consequence  of  that  fenunciation  of  the  contract  by  Xenoa, 
the  Company  were  induced /to  incur  liability  and  expense^  and,  still 
more,  to  make  another  contract  for  the  transport  of  their  goods  by 
another  vessel,  the  defendant  must  be  held  bound  by  it  There  is 
strong  evidence  on  the  face  of  the  case  to  show  that  another  contract 
was  entered  into  by  the  Company  before  the  1st  of  August.  But, 
without  going  so  far,  the  negotiations  with  Messre.  Smith  &  Co.  for 
that  purpose  abundantly  satisfy  all  that  the  law  requires,  if  indeed 

't'1811  ^^^  '^^  ^^^^  require  that  there  shall  be  some  act  done  by  *tbe 
^  other  party  to  intimate  his  assent  to  the  renunciation  of  the 
contract,  beyond  his  saying  so.    For  these  reasons,  it  seems  to  me 
that  the  Company  are  entitled  to  succeed  in  both  actions. 

Ebattko,  J. — I  entirely  agree  with  the  rest  of  the  Conrt  It  is 
unnecessary  for  us  upon  this  occasion  in  any  way  to  interfere  with  the 
cases  of  Pnillpotts  t;.  Evans  and  Ripley  v.  M'Clnre,  4  Exch.  84o,t 
because  here  was  the  strongest  possible  evidence  of  an  entire  repudia- 
tion of  the  contract  on  the  part  of  Xenoa.  Indeed,  so  far  does  he 
carry  his  refusal  to  perform  the  contract  entered  into  by  his  agents 
that  he  on  the  8d  of  August  intimates  that  unless  his  demand^ — a 
demand  which  he  had  no  right  to  make,->^is  at  once  complied  with,  he 
will  despatch  his  ship  to  another  destination.  But,  what  distinguishes 
this  case  from  Phillpotts  v,  Evans,  is,  that  here  there  is  the  strongest 
evidence  of  the  Company  having  acted  upon  the  refusal  of  Xenoe  to 
perform  his  contract.  They  begin  by  countermanding  the  orders  they 
nad  given  to  the  several  railway  companies  to  forward  the  goods  to 
the  V  ictoria  Docks  for  shipment  on  ooard  the  Mavrocordatos :  and, 
Airther,  they  enter  into  negotiations  with  Messrs.  Smith  &  Co.  for 
sending  the  goods  by  another  vessel,  which  negotiations,  if  not 
amounting  to  actual  binding  contracts  by  the  Ist  c«  August,  were  in 
such  a  state  of  forwardness  that  they  could  not  withdraw  from  them 
without  placing  themselves  in  a  situation  which  they  had  no  riffht  to 
be  plaoea  in.  I  therefore  agree  with  my  Lord  and  my  learned  Bro« 
thers  in  thinking  that  the  Company  are  entitled  to  judgment  in  both 
actions. 

Judgment  for  the  plaintifi  in  the  first  action^ 

Judgment  for  the  aefendants  in  the  seoond  action. 

*^ — -^  —^  -^ —  ■•-'--'-^ — ■'^^-^—  -        -  -■       ■■-        -■.■■.-.  — 

Crist  ».  Amour,  84  Baib.  (N.  T.)  878. 
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Ab  tiif«r«M  ordtr  of  pfotaeUoft  Uid«r  tk*  S  4  6  Tiet  e.  116,  and  f  4  8  Viet  e.  M,  protoett 
lh«  tetolTMt  ftvm  BtMtt  Ml  ft  ea.  M.  v^tm  a  J«4sbmiI  •gtJml  Urn  Ibr  a  4thi  eoairMtod  Omm 
tk«  iltef  of  kit  potitlM^  ftltlMMifk  lh«>Ml  n4n  4om  not. 

Qmrnr^t  at  to  wKol  it  pnt  in  Ibom  nndor  **  sot  s«U^  im  oa  oodon  acoiut  tko  tboriff  for  tko 
VTOBffWl  dttehoigo  of  a  dotedoal  onoolod  od  »  ea.  to.  ? 

This  was  an  action  against  the  sheriff  of  Sunej  for  an  alleged 
wronfffbl  discharge  ttom  custody  of  one  Geoige  B jrrave  Knights,  and 
fot  a  ndae  retom  of  non  est  inventus.    Plea,  not  gnilt j. 
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The  oaitse  was  tried  before  Erie,  0.  J.,  at  tbe  sittings  in  Middlesex 
after  last  Easter  Term,  when  the  following  facts  appeared  in  evi- 
dence : — ^In  February,  1861,  the  plaiatiff  recovered  a  judgment  against 
Knights  in  an  action  for  mopey  lent,  upon  which  judgment  a  ca.  sa. 
was  issued  and  delivered  to  the  defendant  as  sheriff  to  be  execnted, 
and  Knights  was  arrested  under  it  on  the  21st  of  February :  but, 
upon  the  production  of  an  interim  order  of  protection  from  the  Court 
of  Eknkruptcy,  the  officer  discharged  him ;  and,  the  sheriff  being 
afterwards  ruled  to  return  the  writ,  returned  non  est  inventus. 

It  appeared  that  the  debtor  Knights  had  filed  bis  petition  in  the 
Court  of  Bankruptcy  under  the  5  &  6  Yict.  c.  116  and  7  &  8  Vict.  c. 
96,  and  on  the  11th  of  July,  1860,  received  an  interim  order  of  pro- 
lection  which  contained  the  following  words, — *'  A  protection  is  hereby 
given  to  the  said  George  Bygrave  Knigbts  from  all  process  whatever 
(except  as  hereinafter  mentioned)  either  against  his  person  or  hi^  pro- 
perty of  every  description,  which  protection  shall  continue  in  force, 
and  all  process  (except  process  for  arresting  or  holding  him  to  trial 
under  the  authoritv  of  a  Judge's  order  for  that  purpose)  is  stayed  until 
tbe  6th  of  November  next,  at  eleven  in  the  forenoon,  being  the  time 
appointed  for  his  first  examination."  Tbe  protection  granted  by  this 
oraer  was  from  time  to  time  renewed  until  the  10th  of  May,  1861,  the 
insolvent's  ^examination  having  been  delayed  in  consequence  r«-ioo 
of  hia  serious  illnes&  ^ 

On  tbe  part  of  the  plaintiff,  it  was  insisted  that  the  order  of  protec- 
tion was  no  answer  to  tbe  action^  inasmuch  as  it  could  only  operate  to 
protect  the  insolvent  against  process  in  respect  of  debts  due  at  tbe 
time  of  filing  bis  petition ;  and  that,  at  all  events,  the  defence  was  not 
available  under  the  plea  of  not  guiltv. 

Under  the  direction  of  the  learned  Judge,  the  jury  (who,  upon  the 
question  being  put  to  them,  found  that  the  plaintiff  had  sustained  no 
loss  through  Ejaights's  discharge)  returnea  a  verdict  for  the  defend- 
aBt,'-^leave  being  reserved  to  the  plaintiff  to  move  to  enter  a  verdict 
Sot  him  with  Itf.  damages,  if  the  Court  should  be  of  opinion  that  either 
of  his  objections  was  well  founded,^-and  power  being  also  reserved  to 
tbe  Court  to  amend  if  they  should  think  fit. 

Arcfubaldy  accordingly,  in  Trinity  Term,  obtained  a  rule  nisi  to 
enter  a  verdict  for  the  plaintiff  with  1^.  damages,  on  the  grounds, — 
first,  that  the  protection  order  was  not  available  against  the  plaintiff's 
judgment, — ^secondly,  that  the  evidence  of  tbe  protection  order  was 
not  admissible  under  not  guilty.  He  referred  to  Bideal  v.  Fort,  11 
Exoh.  847,  t  Hodges  v.  Paterson,  26  Law  J.,  Exch.  228,  Beavan  v. 
Walker,  12  C.  B.  480  (E.  C.  L.  B.  vol.  74),  and  Wright  v.  Lainson,  2 
M.  &  W.  78  '.t 

«/*.  Powell  and  Howard^  on  a  former  day  in  this  term,  showed  cause.-^ 
The  main  question  is  whether  the  interim  order  of  protection  granted 
to  Knights  by  the  Court  of  Bankruptcy  was  a  sufficient  justification 
to  the  sheriff  for  discharging  him  from  custody.  It  is  submitted  that 
it  was.  It  will  be  contended  on  the  other  side  that  the  order  could 
have  no  application  to  the  plaintiff's  debt,  because  it  was  not  in  the 
schedule,  and  *in  &ct  had  not  been  contracted  at  the  time  of  ri^-i  04 
filing  the  insolvent's  petition.  The  true  question,  however,  is,  ^ 
whether  the  order  is,  as  its  words  import,  an  absolute  protection  from 
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all  process.    The  order  is  granted  under  the  5  &  6  Vict.  c.  116,  b.  1, 
which,  after  providing  that  anj  person  not  being  a  trader,  or,  being  a 
trader,  owing  less  than  8002.,  on  giving  and  publishing  the  required 
notice,  may  present  a  petition  to  the  Court  of  Bankruptcy,  stating  the 
debts  owing  by  and  to  him,  proceeds  to  enact  that  *'  it  shall  thereupon 
be  lawful  for  the  Judge  or  Commissioner  of  the  Court  of  Bankruptcy 
to  whom  by  any  order  of  the  Court  as  hereinafter  provided  the  same 
shall  be  referred,  or  for  the  Commissioner  in  the  country  to  whom 
the  petition  shall  be  presented,  to  give,  upon  the  filing  of  such  petition, 
a  protection  to  the  petitioner  from  all  process  whatever  either  against 
his  person  or  his  property  of  every  description,  which  protection  shall 
continue  in  force,  and  alt  process  be  stayed^  until  the  appearance  of  the 
petitioner  in  Court  as  hereinafter  provided."     And  by  the  6th  section 
of  the  7  &  8  Yict.  c.  96,  it  is  declared  and  enacted  "  that  any  prisoner 
in  execution  upon  any  judgment  obtained  in  any  action  for  the  reco- 
very of  any  debt,  either  not  being  a  trader  within  the  meaning  of  the 
statutes  relating  to  bankrupts,  or,  being  a  trader  within  the  meaning 
of  the  said  statutes,  owing  debts  amounting  in  the  whole  to  less  than 
800Z.,  may  be  a  petitioner  for  protection  from  process ;  and  every  such 
petitioner  to  whom  an  interim  order  for  protection  shall  have  been 
given  shall  not  only  be  protected  from  process  as  provided  by  the 
recited  act  (5  &  6  Vict.  c.  116),  but  also  from  being  detained  in  prison 
in  execation  upon  any  judgment  obtained  in  any  action  for  the  reco- 
very of  any  debt  mentioned  in  his  schedule ;  and  if  any  such  petitioner, 
being  a  prisoner  in  execution,  shall  be  detained  in  prison  in  execution 
♦1851   *^P^^  *°y  ^^'^^  judgment,  it  shall  be  lawful  for  the  Commia- 
-'   sioner  to  order  any  officer  who  shall  have  such  petitioner  in 
custody  by  virtue  of  such  execution  to  discharge  such  petitioner  out 
of  custody  as  to  such  execution,  without  exacting  any  fee,  and  such 
officer  shall  herebv  be  indemnified  for  so  doing ;  and  no  sheriff,  gaoler, 
or  other  person  whatsoever  shall  be  liable  to  any  action  as  for  the 
escape  of  any  such  prisoner  by  reason  of  such  his  aisoharge ;  and  snch 
petitioner  so  discharged  shall  be  protected  by  his  interim  order  from 
all  process  for  such  time  as  the  Commissioner  shall  by  such  interim 
order  or  any  renewal  thereof  think  fit  to  appoint,  until  the  making  of 
the  final  order  for  protection,  in  the  same  manner  as  if  such  petitioner 
had  not  been  a  prisoner  in  execution,"  &c.    Thomas  v,  Hudson,  14  M. 
&  W.  S53,t  which  was  decided  upon  this  statute,  was  a  much  stronger 
case  than  this.    There,  the  plaintiff,  having  obtained  judgment  against 
one  F.  in  an  action  of  assault  and  false  imprisonment,  sued  out  a  ca.  sa., 
whereon  F.  was  taken  and  committed  to  the  Queen's  Prison,  of  which 
the  defendant  was  the  keeper.     F.  afterwards  petitioned  the  Court  of 
Bankruptcy  for  his  discharge  under  the  5  &  6  Vict,  c  116,  and  7  &  8 
Vict.  c.  96,  and,  having  obtained  from  the  Commissioner  an  order  for 
his  discharge,  was,  in  obedience  thereto,  discharged  by  the  defendant 
accordingly.      The  plaintiff  having  brought  an  action  against  the 
defendant  for  an  escape,  it  was  held  by  the  Court  of  Exchequer 
(whose  judgment  was  affirmed  on  error,  16  M.  &  W.  885t),  that, 
whether  this  was  or  was  not  a  debt  from  which  the  Commissioner  had 
power  to  discharge  the  prisoner,  the  defendant  was  protected,  being 
bound  to  obey  the  order  of  the  Commissioner,  who  was  acting  judi- 
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cially  in  a  matter  over  which  he  had  jarisdiction.     [The  Coart  called 
upon 

^Archibald  to  support  his  rule. — The  petition  has  reference  rti  qa 
odIj  to  the  debts  mentioned  in  the  insolvent's  schedule :  the  ^ 
protection,  consequently,  must  also  be  limited  to  those  debts:  the 
Commissioner  has  no  jurisdiction  to  grant  a  protection  against  process 
for  debts  subsequently  contracted.  The  words  ''all  process''  must 
have  a  reasonable  construction ;  and  can  only  apply  to  process  against 
which  the  petitioner  asks  for  protection.  [Erls,  C.  J. — The  legisla- 
ture may  very  well  have  intended  to  five  the  interim  order  a  more 
extensive  operation  than  the  final  oraer,  for  the  purpose  of  leaving 
the  petitioner  free  to  assist  in  the  realization  of  his  assets.  By  the  1st 
section  of  the  5  &  6  Vict.  c.  116,  the  interim  order  is  to  be  a  protec- 
tion from  ail  process  whatever.  The  final  order  under  s.  4  is  a  protec- 
tion only  against  the  debts  mentioned  in  the  schedule.]  In  Beavan  v. 
Walker,  12  C.  B.  480  (E.  C.  L.  R.  vol.  74),  where  it  was  held  that  a 
final  order  under  these  statutes  is  no  protection  against  an  execution 
on  a  iudgment  in  an  action  for  tort  signed  after,  upon  a  verdict  ob- 
tained before,  the  making  of  such  final  order.  Jervis,  C.  J.,  there 
says :  "  The  question  turns  upon  the  construction  of  two  statutes, — 
the  5  A  6  Vict.  c.  116,  and  the  7  &  8  Vict.  c.  96.  With  regard  to  the 
former  of  these  statutes,  the  words  seem  to  me  to  show  plainly  that  it 
was  intended  to  apply  to  debtSf  and  to  debts  only.  Indeed,  the  only 
argument  urged  by  Mr.  Hawkins  upon  that  statute  is  founded  upon 
the  4th  section,  which  says  that  *  the  order  shall  be  called  a  final  order, 
and  shall  be  for  the  protection  of  the  person  of  the  petitioner  from  all 
process,  and  for  the  vesting  of  his  estate  and  effects  in  the  ofiicial 
affiignee.  It  is  manifest  that  that  section  was  not  meant  to  have  so 
extensive  a  meaning  as  that  suggested ;  but  that  it  was  intended  that 
the  final  order  should  protect  the  party  from  all  process  which  shall 
have  reference  to  the  *subject-matters  which  could  under  the  ri^^orr 
statute  come  before  the  Commissioner  for  adjudication.  The  7  ^ 
k  8  Vict.  c.  96,  so  far  as  regards  the  jurisdiction,  seems  to  me  to  come 
to  the  same  result."  The  only  debts  which  can  be  inquired  into  are 
those  inserted  in  the  schedule:  and  to  these  only  would  the  final 
order  be  a  bar  under  s.  10.  |  Keating,  J. — Could  the  Commissioner 
amend  the  schedule  by  inserting  this  debt  ?]  He  could  not.  The  22d 
seetion  of  the  7  &  8  Vict.  c.  96  enacts  **  that  the  final  order  to  be  made 
under  the  provisions  of  the  said  Act  (5  &  6  Vict.  116)  as  amended  by 
this  Act,  shall  protect  the  person  of  the  petitioner  from  being  taken  or 
detained  under  any  process  whatever  in  the  cases  hereinafter  men- 
tioned, that  is  to  say,  from  all  process  in  respect  of  the  several  debts 
and  sums  of  money  due  or  claimed  to  be  due  at  the  time  of  filing  t/ie 
petition  from  such  petitioner  to  the  several  persons  named  in  his 
schedule  as  creditors,  or  as  claiming  to  be  creditors  for  the  same 
respectively,  or  for  which  such  persons  shall  have  given  credit  to 
sach  petitioner  b^ore  the  time  of  filing  such  petition,  and  which  were 
not  then  payable,  or  in  respect  of  the  claims  of  any  other  persons  not 
known  to  such  petitioner  at  the  time  of  making  the  final  order,  who 
mtLj  be  endorsees  or  holders  of  any  negotiable  securities  set  forth  in 
such  schedule.'"  The  whole  o''  the  legislation  has  reference  to  debts 
contracted  before  the  time  of  filing  the  petition,  and  to<debt8  men- 
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tioned  in  tbe  schedule.  [Williams,  J.-*^Tbe  seotion  jiul  referred  to 
applies  to  the  final  order.]  It  may  be  that  the  execution-debtor  might 
have  been  entitled  to  be  discharged  on  application  to  a  Judge, — see 
Rideal  v.  Fort,  11  Exoh.  847,t— but  still  it  was  the  duty  of  tbe  sheriff 
to  execute  the  writ :  it  was  not  for  him  to  determine  the  nature  and 
extent  of  the  protection  afforded  by  the  order.  If  it  had  been  the 
*1R^1  ^^^^^^^^^  o^  *^^^  legislature  to  give  the  insolvent  a  more 
^  extensive  protection  under  the  interim  order  than  that  given 
by  the  final  order,  one  would  have  expected  to  find  the  language  of 
the  two  sections  different.  The  meaning  of  the  two  statutes  is  only 
to  be  judged  of  by  the  whole  scope  and  object  of  them.  [Bvlbs.  J. — 
Why  is  it  that  no  mention  is  made  of  the  interim  order  in  the  7  &  8 
Vict.  c.  96  ?]  That  statute  contemplates  only  persons  in  actual  cus- 
tody. [Bylss,  J. — Cresswell,  J.,  m  giving  judgment  in  Phillips  r. 
Pickford,  9  C.  B.  469, 476  (E.  C.  L.  R.  vol.  67),  1  L.  N.  P.  136,  points 
out  the  inconsistency  of  the  4th  section  of  the  5  &  6  Vict.  c.  116  with 
the  22d  section  of  the  7  &  8  Vict.  c.  96.]  Then,  the  plea  of  not  guilty 
puts  in  issue  only  the  act  alleged  to  have  been  wrongfully  done,  and 
not  the  wrongfulness  of  the  act  [Williams^  J. — The  sheriff  did  not 
wrongfully  discharge  Knights,  if  the  facts  constituted  a  defence.] 
All  the  authorities,  from  Francum  v.  The  Earl  of  Falmouth,  2  Ad.  & 
E.  452  (E.  C.  L.  B.  vol.  29),  4  N.  &  M.  830  (E.  0.  L.  R.  vol.  80X  down 
to  Renshaw  v.  Bean,  18  Q.  B.  112  (E.  G.  L.  R.  vol.  83),  show  that  tbe 
wrongfulness  is  not  put  in  issue  by  not  guilty.  [Btl£3,  J. — ^I  should 
ask  you  what  the  plea  ought  to  be,  and  amend  the  record  accordingly. 
It  is  quite  unnecessary  to  discuss  this  point.]  (hr.  adv.  vulL 

Erls,  G.  J.,  now  delivered  the  judgment  of  the  Gourt:(a}^ 

This  was  an  action  against  the  sheriff  for  the  wrongful  discharge 
of  a  prisoner.  It  appeared  that  the  sheriff  had  discharged  the  former 
defendant  on  the  production  of  an  interim  protection  order  given 
under  the  6  &  6  Viot.  e.  116,  s.  1 ;  and  it  also  appeared  that  the  debt 
_^Q1  for  which  the  plaintiff  had  recovered  judgment  did  *not  exist 
-I  till  after  the  petition  of  that  defendant  had  been  filed :  and, 
under  these  circumstances,  the  question  has  been,  whether  the  pro- 
duction of  such  an  order  to  the  sheriff  made  the  discharge  lawful. 

The  statute  enacts,  that,  after  filing  the  petition,  *'  it  shall  be  lawful 
for  the  Gourt  to  give  a  protection  to  the  petitioner  against  all  process 
whatsoever  either  against  his  person  or  his  property  of  every  aeacrip- 
tion;  which  protection  shall  continue  in  force  and  all  process  be 
stayed''  until  the  party  appears  for  examination,-^hi8  estate  being 
thereupon  vested  in  the  assignee. 

The  words  **  a  protection  against  all  process  whatsoever  against  his 
person''  clearly  comprise  a  protection  against  the  capias  here  in  ques- 
tion :  and  there  mav  be  reasons  for  giving  an  interim  entire  protec- 
tion, to  enable  the  debtor  to  assist  in  collecting  his  assets.  The  clause 
directing  the  protection  to  continue  in  force,  and  the  process  to  be 
stayed  until  the  appearance,  also  expresses  clearly  an  absolute  protec 
tion,  and  directs  that  the  process  shall  be  stayed,  that  is,  shall  not  be 
executed.  The  words  of  the  order  produced  in  evidence  expressed 
an  absolute  protection  in  the  words  of  the  statute :  and  it  would  be 

(a)  Tbe  oaie  wm  argued  before  Brie,  C.  J.,  Williams,  J.,  Bylet,  J.,  and  Kealiiig,  J. 
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inoonTeiiient  to  require  the  sheriff  to  understand  that  words  express- 
ing an  absolute  protection  meant  only  a  qualified  protection. 

The  plaintiff  contended  that  the  interim  order  for  protection  ought 
to  be  confined  to  the  debts  specified  in  the  aohedule,  upon  the  same 
ground  as  had  ied  to  a  limited  construction  of  the  absolute  words  in 
the  fiual  order  for  protection  given  under  s.  4  of  the  same  statute : 
and  he  relied  on  Bearan  v.  Walker,  12  G.  B.  480  (B.  G,  L.  B.  vol.  74), 
where  the  sheriff  had  arrested  a  defendant  who  had  a  final  order  for 
protection,  in  an  action  of  tort,  where  the  verdict  was  before  the  peti- 
tion and  the  judgment  after:  and  the  Court  held  that  the  defendant 
was  not  entitled  to  be  discharged,  not  only  because  it  *was  an  r^-t^ 
action  of  tort,  and  the  plaintiff  who  has  got  a  verdict  is  not  a  ^ 
creditor  for  the  sum  given  by  the  verdict  before  judgment,  but  also 
because  the  final  order  only  protected  from  all  process  which  could  have 
reference  to  the  subject-matters  which  could  come  before  the  Gomnis- 
sioner  for  adjudication  under  s.  4 ;  under  which  section  protection  is 
to  be  given  after  adjudication*  The  reason  here  lastlv  assigned  for 
limiting  the  final  order  to  the  matters  to  be  examined  into  has  no 
application  to  the  interim  order,  which  is  given  absolutely  without 
reference  to  an^  examination. 

This  distinction  between  the  final  order  and  interim  order  is  con- 
firmed by  subsequent  legislation.  By  the  7  &  8  Yict.  c.  96,  a.  22,  it 
ia  enacted  that  ihe  final  order  made  under  the  6  &  6  Yict  c  116, 
amended  by  this  Act,  shall  protect  the  person  of  the  petitioner  in  effect 
from  the  debts  in  the  schedule,  according  to  the  principle  expressed  in 
Beavan  t;.  Walker.  While  the  legislature  thus  qualified  the  absolute 
words  of  the  final  order,  it  not  only  left  the  absolute  words  of  the 
interim  order  without  qualification,  but  by  s.  6  again  enacted  that  the 
interim  protection  should  be  absolute,  for,  it  extends  the  power  of 
petitioning  to  prisoners  in  custody,  and  enacts  that  every  such  peti- 
tioner to  whom  an  interim  order  for  protection  shall  have  been  given 
shall  not  only  be  protected  from  process  as  provided  by  the  recited 
Act,  but  also  from  being  detained  in  prison  on  any  judgment,  &o. 

It  is  further  worthy  of  notice  that  the  legislature  at  the  same  time 
hj7  k8  Vict  c.  70,  s.  7,  considers  the  effect  of  the  interim  protec- 
tion ;  and,  in  respect  of  interim  orders  under  that  Act,  gave  the  Gom- 
missioner  power  to  give  a  temporary  protection  from  arrest  within 
limits  and  upon  conditions.  It  seems  clear,  therefore,  that  the  legis- 
lature intended  to  leave  an  absolute  protection  under  the  interim  oi^er 
now  in  question. 

*Thi8  construction  was  judicially  confirmed  in  Thomas  v.  r^iQ-i 
Hudson,  14  M.  k  W.  868,  872,t  where  the  Gourt  say,  "The  ^  ^^^ 
policy  of  the  legislature  in  the  first  statute  appears  to  have  been  to 
relieve  the  petitioner  in  the  first  instance  from  all  apprehension  of 
arrest  immediately  on  presenting  his  petition,  and  so  giving  up  all 
his  property,  though,  after  examination,  this  protection  might  be  taken 
away." 

The  case  of  Bideal  v.  Fort,  11  Exch.  847,t  was  cited  to  show  that 
the  sheriff  was  found  to  arrest  and  leave  the  party  to  apply  to  a  Judge  for 
his  (Uscharge.  But  the  case  does  not  deciae  that  this  was  the  duty  of 
the  sheriff  The  action  was  trover  against  the  sheriff  for  levjring  under 
a  fieri  facias  goods  of  a  petitioner  which  were  excepted  out  of  the 
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statutes ;  and  it  was  held  that  the  sheriff  was  not  liable,  bat  that  the 
party  might  obtain  his  goods  by  applying  to  a  Jndge.  The  case  has 
no  application  to  the  duty  of  a  sheriff  in  respect  of  arrest. 

For  these  reasons,  we  think  that  the  interim  order  was  a  protection 
to  the  former  defendant,  and  rendered  the  discharge  by  the  present 
defendant  lawful. 

If  there  had  been  a  doubt  upon  the  construction  of  the  statutes,  the 
principle  of  the  decision  in  Thomas  v,  Hudson,  suprit,  protecting  the 
gaoler  in  obeyiii^  the  plain  words  of  the  order  for  protection,  would 
apply  to  a  sheriff  obeying  the  plain  words  of  the  order  produced  to 
him  in  this  case. 

We  think  the  sheriff  was  not  guilty  of  a  wrongful  discharge,  and 
that  the  plea  is  sufficient.  We  did  not  hear  Mr.  Archibald  further  on 
this  point,  because,  if  he  altered  our  opinion,  the  Court  would  hare 
amended  the  record.  Rule  discharged. 


^. ooi  ♦HOLLID A Y  r.  The  Vestry  of  the  Parish  of  ST.  LEONARD, 
^^^J  SHOREDITOH.    May  22. 

Penom  intrnfted  with  the  performanee  of  a  pnblie  daiy,  diicliar^ng  It  gnltaiUmMlj,  mad 
being  personally  guilty  of  no  negligenee  or  defknlt,  are  not  responsible  for  an  li^nry  mstaxacd  by 
ao  indiridnal  throngh  the  negUgenoe  of  workmen  employed  nnder  them. 

The  restry  of  L.,  in  whom  were  by  the  Metropolis  Local  Management  Aet  (18  4  19  VIeL  e. 
120)  Tested  the  powers  and  daties  of  snrreyors  of  highways,  under  the  powers  conferred  upon 
them  by  that  Act  appointed  a  snrreyor  at  a  salary.  Workmen  employed  by  the  snrreyor,  and 
-paid  out  of  the  parish  fhnds,  being  directed  to  carry  certain  paring-stones  from  a  public  stivct 
nnder  repair,  and  place  them  fai  another  public  streety  so  negligently  perlbrmed  that  duty  thai 
the  plain  tiff  in  drlrlng  through  the  last-mentioned  street  was  upset  and  ii^ured : — Held,  Ikat 
the  Testry  were  not  responsible. 

This  was  an  action  for  negligence.  The  declaration  stated  that  the 
defendants,  on  the  12th  of  September,  1860,  in  a  certain  street  called 
Shaftesbury  Street,  in  the  parish  of  St.  Leonard,  Shoreditch,  in  the 
county  of  Middlesex,  laid,  put,  and  placed  a  quantity  of  stones  on 
«nd  above  the  level  of  the  surface  of  the  said  street,  and  wrongfully, 
carelessly,  and  negligently  sufflsred  and  permitted  the  same  to  be  left 
and  remain  in  the  said  street  on  and  above  the  level  of  the  surftce 
thereof,  during  the  night,  the  same  being  a  dark  one,  without  a  suffi- 
cient or  any  light  or  signal  at  or  near  to  the  said  stones  to  cause  the 
same  to  be  seen  by  persons  driving  in  and  along  the  said  street^  and 
without  having  any  watchman  or  person  to  take  care  of  the  same,  and 
without  having  any  board  or  protection,  and  without  taking  any  rea- 
sonable or  proper  means  or  precautions  to  prevent  the  said  last-men- 
tioned persons  from  driving  against  or  upon  the  said  stones,  and  being 
injured  thereby ;  and  that,  by  means  of  tne  premises,  the  plaintiff  who 
was  then  riding  and  being  driven  in  a  cart  in  the  said  street,  on  the 
said  night,  was  driven,  and  the  said  cart  ran  against  and  came  into 
collision  with  and  upon  and  against  the  said  stones,  and  the  plaintiff 
was  cast  and  thrown  firom  and  out  of  the  said  cart  down  to  and  upon 
the  ground,  and  was  much  hurt,  bruised,  wounded,  and  injured,  and 
was  put  to  grea'  expense,  to  wit,  &c.,  in  and  about  endeavouring  to 
get  healed,  &c. 
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PleAy  not  goilij  by  statute, — ^tbe  statute  referred  to  '^in  tbe  r«i  no 
margin  being  the  General  Higbwaj  Act,  5  &  6  W.  4,  c.  60.        ^ 

The  cause  was  tried  before  Erie,  G.  J.,  at  the  sittings  in  Middlesex 
after  last  Hilary  Term,  when  the  following  facts  appeared  in  evi- 
dence : — The  defendants,  the  vestry  of  St.  Leonard's,  Shoreditch,  in 
whom,  by  virtue  of  the  Metropolis  Local  Management  Act,  18  &  19 
Yiet  c  120,  8.  96,(a)  are  vested  the  powers  and  duties  of  surveyors 
of  highways,  and  who  by  s.  62  of  the  same  Act  are  empowered  to 
appoint  such  surveyors,  officers,  and  servants  as  they  may  think  fit, 
duly  appointed  one  Freeman  to  be  the  surveyor  of  the  highways  for 
the  parish,  at  a  salary. 

In  the  early  part  of  September,  1860,  the  pavement  *in  a  r^-igA 
certain  street  in  the  parish  called  Cavendish  Street  being  under  ^ 
repair,  the  labourers  employed,  by  the  direction  of  the  surveyor  or  his 
deputy,  removed  a  quantity  of  old  paving-stones  from  Cavendish 
Street  to  Shaftesbury  Street,  and  there  left  them  without  any  light  or 
signal  to  give  notice  of  the  obstruction,  and  in  consequence  the  plain- 
tiff whilst  being  driven  along  the  road  there  in  a  gig  was  upset  and 
severely  injured. 

The  surveyor,  who  was  called,  stated  that  he,  as  well  as  his  deputy, 
were  appointed  by  the  vestry  at  a  salary ;  that  he  employed  the 
labourers,  who  were  paid  out  of  the  parish  funds ;  and  that  ne  directed 
the  stones  to  be  placed  in  Shaftesbury  Street,  but  did  not  indicate  the 
particular  spot  on  which  they  were  to  be  placed,  and  never  saw  them 
there. 

On  the  part  of  the  defendants  it  was  submitted,  that,  being  a  public 
body  acting  gratuitously  for  the  benefit  of  the  public,  and  guilty  of  no 
negligence,  they  were  not  responsible  for  the  negligence  of  their  ser- 
vants. 

The  learned  Judge  declined  to  nonsuit,  but  directed  a  verdict  to  be 
entered  for  the  plaintiff,-^reserving  leave  to  the  defendants  to  move  to 
enter  a  verdict  for  them,  or  a  nonsuit,  if  the  Court  should  be  of  opin- 
ion that  they  were  not  under  the  circumstances  liable. 

Raymond^  in  Easter  Term  last,  obtained  a  rule -nisi  accordingly,  on 
the  grounds, — ''first,  that  there  was  no  evidence  to  go  to  the  jury  as 
against  the  defendants, — secondly,  that  the  evidence  showed  that  the 
defendants  were  not  liable."  He  referred  to  Whitfield  v.  Lord  Le 
Despencer,  Cowp.  764,  Hall  v.  Smith,  2  Bingh.  156  (£.  C.  L.  B.  vol.  9), 

(a)  Whieh  dDseta  that  <'erei7  TMtry  and  district  board  shall,  within  their  parish  or  district 
(•zelaairoly  of  any  other  persons  whatsoerer),  ezecate  the  offiee  of  and  be  surveyors  of  high- 
wajt,  and  hare  aU  saeh  powerst  authorities,  and  duties,  and  be  subject  to  all  sueh  liabilities  as 
ao7  snxT^or  of  highwajs  in  Bnglaod  is  now  or  nay  hereafter  be  inrested  with  or  liable  to  by 
Tirtue  of  his  ofliee,  under  the  laws  for  the  time  being  in  force,  so  far  as  snch  powers,  anthor- 
Ities,  duties,  and  liabilities  are  not  inconsistent  with  this  Act ;  but  all  expenses  which  under 
nay  such  law  ought  to  be  defrayed  by  highway-rates  shall  be  defrayed  by  means  of  the  rates  to 
ba  miaed  under  this  Act,  and  all  moneys  wbldi  would  be  applicable  in  aid  of  such  hlghway- 
ntae  shall  be  applied  in  aid  of  the  said  rates  to  be  raised  under  this  Act;  and  no  snch  vestry 
or  board  shall  be  subject  to  any  prorisions  conoeming  the  accounts  of  surveyors  of  highways, 
or  requiring  any  returns  to  be  made  to  any  special  sessions ;  and  all  streets,  being  highways, 
and  tbe  pavements,  stones,  and  other  materials  thereof,  and  all  other  things  provided  for  the 
purposes  thereof  by  any  surveyor  of  highways,  or  by  any  person  serving  the  office  of  surveyor 
of  highways,  or  by  any  vestry  or  district  board  under  this  Aet,  shall  vest  in  and  be  under  the 
Bwoagement  and  control  of  the  vestry  or  district  board  of  the  parish  in  which  such  highways 
are  situate." 
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9  J.  B.  Moore  226  (B.  C.  L.  K.  toI.  17),  Duncan  v.  Findlater,  «  Clnrk 
&  Fin.  894,  and  Manley  v.  The  St.  Helen's  Canal  Bailwaj  and  Com- 
pany, 2  Harlst.  &  N.  840.t 
*1951       *Sheef  Serjt.,  Francis,  and  Gdlway,  in  Trinity  Term,  showed 

-*  cf&nso. — The  persons  whose  negligence  caused  the  injury  to  the 
plaintiff  having  been  employed  by  the  salaried  servant  of  the  vestry 
to  do  the  thing  complained  of,  the  case  falls  within  the  ordinary  mfe 
which  makes  an  employer  liable  for  the  negligence  of  his  servants  and 
workmen.  No  ground  can  be  suggested  upon  which  a  body  like  this 
can  claim  an^  immunity  or  exemption  from  liability.  The  case  of 
Buck  V.  Williams,  8  Hurlst.  &  N.  808,t  very  nearly  approaches  the 
present  case.  There  the  plaintiff  was  the  owner  of  premises  in  Chelten- 
nam  which  were  drained  by  a  sewer  which  emptied  itself  into  the 
river  Chelt.  At  the  mouth  of  the  sewer  there  was  a  flap  or  penstock 
which  prevented  any  water  of  the  river  from  flowing  up  the  sewer. 
In  the  year  1852,  an  Act  of  parliament  passed  for  improving  the  town 
of  Cheltenham  (15  Vict.  c.  1),  which  directed  the  Commissioners 
appointed  under  it  to  make  new  sewers.  Accordingly,  the  Commis- 
sioners constructed  a  new  sewer  which  passed  under  the  river  Cbelt 
near  the  plaintiff's  premises,  and  removed  the  flap  from  the  mouth  of 
the  old  sewer  and  connected  it  with  the  new  sewer.  The  plaintiff's 
premises  were  twelve  feet  below  the  summit-level  of  the  new  sewer. 
In  July,  1865,  there  was  a  heavy  storm  of  rain,  by  which  the  river 
Chelt  was  flooded,  and  in  consequence  the  new  sewer  burst  and  the 
water  of  the  river  flowed  into  it.  The  Commissioners  erected  a  stank 
round  the  hole,  but,  before  the  repair  of  the  sewer  was  completed, 
another  extraordinary  flood  took  place,  by  which  the  stank  was  washed 
away,  and  the  water  of  the  river  rushed  into  the  sewer  and  forced  the 
sewage  matter  and  water  into  the  plaintiff's  premises,  thereby  causing 
great  damage.  The  15  Yict.  c.  1,  incorporates  the  144th  section  of  the 
*19fi1   ^'^^^^^  Health  Act,  1844,  which  provides,  '*  that  full  *compeB- 

^  sation  shall  be  made  out  of  the  general  or  special  district-rates 
to  be  levied  under  this  Act,  to  all  persons  sustaining  any  damage  by 
reason  of  the  exercise  of  any  of  the  powers  of  this  Act.  And  it  was 
held, — ^flrst,  that  the  Commissioners  were  liable  to  an  action  for  negli- 
gence, and  were  entitled  to  reimburse  themselves  out  of  the  rates, — 
and,  secondly,  that  they  were  guilty  of  negligence  in  not  putting  up  a 
flap  or  penstock  at  the  mouth  of  the  old  sewer.  There  are  no  express 
words  in  the  Metropolis  Local  Management  Act  directing  out  of  what 
fund  damages  shall  be  paid ;  but  the  224th  section  seems  to  imply 
that  the  vestry  or  district'  board  are  to  be  liable  to  damages.(a)  In 
Duncan  v.  Findlater,  6  Clark  &  Fin.  894, — ^which  will  be  relied  on  for 

(a)  *■  In  every  eiM  where  the  Mnonat  ef  any  damage,  ooeU,  or  expeneet  it  by  this  Aol  di- 
reoted  to  be  aeeertained  or  recoTered  in  a  ramnary  Daaner,  or  the  aaomt  of  any  damagay 
ooets,  or  ezpenies  ie  by  this  Aot  direeted  to  be  |Mid,  and  the  method  of  aeoertaialag  the  aaout 
or  enforoiag  the  payment  thereof  if  not  prorided  for,  eneh  amooat  ihall*  in  ease  of  dttpnte,  ba 
aseertained  and  determined  by,  and  ahall  be  reoovered  before,  two  jasUeef ;  an  I  the  amoaat  of 
any  compensation  to  be  made  under  thii  Act  by  the  eaid  Metropolitan  Board,  |r  any  Taetiy  or 
dif triflt  board,  ehall,  mnleei  herein  otberwiee  provided,  be  settled,  in  eaae  of  dispats^  by,  aad, 
•hall  be  reoovered  before,  two  Jastioea,  nalese  the  ameont  of  eompeasation  ^daimed  ezoeed  ML, 
in  whioh  oa«e  the  amount  thweof  shall  be  settled  by  arbitration,  aecording  to  the  prorisions 
eonUined  in  th««  Lands  Clauses  Consolidation  Aot,  1845  (8  A  I»  Viet  e.  18),  which  are  applica- 
ble where  questions  of  disputed  eompensation  are  authorised  or  required  to  be  settled  by  erbi- 
tration." 
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the  defendants) — ^the  persons  employed  were  not  in  tbe  situation  of 
eervanto  to  tbe  trustees.  In  Kendall  t;.  King,  17  Cw  B.  483  (E.  C.  L. 
R.  vol.  84),  by  the  17th  section  of  the  8  &  9  Vict,  c  126,  a  select 
number  of  the  justices  for  the  county  or  borough,  called  the  ''  com- 
mittee of  visitors,"  were  empowered  to  contract  for  plans,  &c.,  for  the 
erection  of  a  lunatic  asylum  for  the  countj,  &c.;  *aiiid  by  s.  16  r«;io7 
they  were  enabled  to  sue  and  be  sued  m  the  name  of  their  ^ 
clerk :  and  it  was  held  that  an  action  might  be  maintained  against  tbe 
committee  of  visitors  ia  the  name  of  their  clerk,  in  respect  of  a  con- 
tract so  entered  into  by  them, — although  the  plaintiff  nught  have  no 
means  of  enforcing  his  judgment  when  obtained.  Cresswell^  J.,  there 
says:  "I  am  free  to  confess  that  the  case  is  not  without  difficulties. 
Wormwell  v.  Hailstone^  6  Bingh.  668  (£.  C.  L.  B.  vol,  19),  4  M.  &  P. 
612,  is  an  instance  of  an  action  being  held  to  be  maintainable  against 
a  clerk  to  trustees;  for,  though  the  execution  against  the  nominal 
defendant  was  set  aside,  the  action  was  maintained.  In  Andrews  i;. 
Dally,  4  Bingh.  666  (E.  C.  L.  E.  vol.  13),  1  M.  &  P.  490  (B.  C.  L.  R. 
vol.  17]^  it  was  held  that  an  action  could  not  be  maintained,  not 
because  no  action  would  lie,  but  because  a  specific  fund  was  provided 
to  meet  the  claim.  It  is  no  answer,  therefore,  to  say  that  tne  action 
will  not  lie,  because  the  plaintiff  cannot  have  execution.  In  general, 
^if  a  man  enters  into  a  contract,  and  fails  to  fulfil  it,  he  is  liable  to  be 
sued.''  [Eblx,  C.  J. — There,  the  parties  had  made  a  contract  in  the 
regular  course  of  the  business  for  which  they  were  constituted,  and  it 
became  their  duty  to  raise  funds  to  enable  them  to  perform  it.  That 
is  very  different  from  the  case  of  an  action  for  unliquidated  damages 
for  the  negligence  of  a  labourer  or  servant]  In  Tbe  Southampton 
and  Itchin  Floating  Bridge  Company  v.  The  Southampton  Local 
Board  of  Health,  28  Law  J.,  Q.  B.  41,  it  was  held  that  an  action  will 
lie  against  a  local  board  of  health  of  a  corporate  district,  under  the 
11  &  12  Vict  a  63,  as  a  body,  for  negligently  carrying  out  works 
within  their  powers  so  as  to  cause  injury  to  an  individual,  e.  g,,  for  so 
negligently  and  improperly  constructing  a  sewer  as  to  cause  a  i>uisance 
by  its  discharge.  "  The  local  board  of  health,"  says  Lord  Campbell, 
C.  J.,  "  is  a  representative  body,  constituted  by  the  rate-payers ;  and 
*there  is  no  great  injustice  in  saving  that  the  rate-payers  must  pigg 
ultimately  be  liable  for  the  misconduct  of  the  board  which  ^ 
represents  them.  There  would  be  less  injustice  in  this  than  in  saying 
that  an  individual  injured  has  no  sub^^ntial  remedy."  [Eble,  C.  J. — 
That  was  a  case  in  which  the  board  had  been  guilty  of  negligence  in 
the  performance  of  a  duty  cast  upon  them  by  the  law.  The  board  by 
a  resolution  directed  that  the  sewage  should  be  poured  out  at  an  im- 
projper  place:  the  nuisance  was  their  act.}  So,  here»  the  vestry,  by 
their  servants*  have  been  guilty  of  negligence  in  the  performance  of  a 
daty  cast  upon  them  by  the  law.  [Byles,  J. — Is  a  surveyor  of  high* 
ways,  who  has  exercised  due  care  in  the  selection  of  his  subordinates, 
responsible  for  the  acts  of  his  labourers?]  In  Scott  v.  The  Mayor, 
&c.,  of  Manchester,  2  Hurlst.  &  N.  204,t  the  defendants,  a  municipal 
corporation^  were  empowered  by  Act  of  Parliament  to  construct  gas- 
works and  to  supply  gas  and  sell  and  dispose  of  the  coke ;  the  surplus 
profits  to  go  in  reduction  of  the  water-rates  and  otherwise  towards  the 
improvement  of  the  town.    In  an  action  against  the  defendants,  the 
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declaration  alleged  that  they  employed  workmen  to  lay  down  the 
pipes,  who  so  negligently  conducted  themselves  that  a  piece  of  metal 
was  projected  against  the  plaintiff    The  defendants  pleaded,  that  the 
grievances  were  bonfi  fide  done  by  the  defendants  in  the  coarse  of 
executing  the  powers  conferred  on  them  by  their  Act,  and  without  any 
neglect,  misconduct,  &c.,  of  the  defendants,  otherwise  than  by  their 
workmen  or  one  of  them,  and  that  the  workmen  were  well  skilled  and 
qualified  and  proper  persons  to  be  employed  by  them :  and  it  was 
held  by  the  Exchequer  Chamber, — affirmmg  the  judgment  of  the 
Court  of  Exchequer, — that  the  plea  was  no  answer  to  the  action. 
«i  QQ1   [Bylbs,  J. — There  the  corporation  had  the  benefit  of  ♦the  work 
^^^i  done.]    In  Jones  r.  Bird,  6  B.  &  Aid.  887  (E.  C.  L.  B.  vol.  7), 
where  it  was  held  that  commissioners  of  sewers  were  responsible  for 
damage  resulting  from  the  negligent  performance  of  works  done  by 
them,  Bay  ley,  J.,  says:  "It  is  contended  that  the  defendants  are  pro- 
tected if  they  acted  bonfi  fide  and  to  the  best  of  their  skill  and  judg- 
ment.  But  that  is  not  enough :  they  are  bound  to  conduct  themselves 
in  a  skilful  manner."    So,  in  Gibbs  v.  The  Trustees  of  the  Liverpool 
Docks,  8  Hurlst.  &  N.  164,t  the  defendants  were  held  liable  for  the 
consequences  of  their  negligence  in  suffering  the  entrance  to  the  docks 
to  continue  in  a  dangerous  state.    [Willbs,  J. — ^The  Commissioners 
there  invited  people  to  come  to  their  docks,  and  therefore  were  bound, 
to  take  care  that  they  were  in  a  fit  state.    They  could  have  no  know- 
ledge of  that  but  by  their  ofiicers  or  servants.    I  do  not  see  how  the 
case  at  all  applies  here.]     By  the  96th  section  it  is  provided  that  the 
vestry  or  district  board  shall  be  subject  to  the  same  liabilities  as  the 
surveyor  of  highways.    Now,  a  surveyor  of  highways  is  liable  for 
malfeasance :  Alston  v.  Scales,  9  Bingh.  8  (E.  C.  L.  B.  vol.  23),  2  M. 
&  Scott  6  (E.  C.  L.  R.  vol.  28):  and  see  5  &  6  W.  4,  c.  50,  s.  66,  which 
imposes  a  penalty  on  a  surveyor  allowing  stones,  &c^  to  remain  on  a 
highway  unguarded  at  night.     [Willes,  J. — In  Alston  v.  Scales,  the 
thing  complained  of  was  the  act  of  the  surveyor  himself:  here,  yoa 
are  seeking  to  make  the  defendants  responsible  for  the  acts  of  others.] 
Davis  V.  Curling,  8  Q.  B.  286  (E.  C.  L.  K.  vol.  55),  shows  that  the  sur- 
veyor would  be  liable  for  such  an  act  as  is  here  charged.    The  prin- 
ciple of  the  employer's  liability  for  the  n^ligent  acts  of  servants  and 
others,  is  well  expounded  by  Littledale,  J.,  in  Laugher  v.  Pointer,  5 
B.  &  C.  547,  558  (E.  C.  L.  R.  vol.  11),— ''For  the  acta  of  a  man's  own 
domestic  servants  there  is  no  doubt  but  the  law  makes  him  responsible ; 
and,  if  this  accident  had  been  occasioned  by  a  coachman  who  consti- 
*2001  *^^  ^  P****  ^^  ^^®  *defendant's  own  family,  there  would  be  no 
-I  doubt  of  the  defendant's  liability :  and  the  reason  is,  that  he  is 
hired  by  the  master  either  personally  or  by  those  who  are  intrusted 
by  the  master  wiih  the  hiring  of  servants,  and  he  is  therefore  selected 
by  the  master  to  do  the  business  required  of  him.    This  rule  applies 
not  only  to  domestic  servants  who  may  have  the  care  of  carriages, 
horses,  and  other  things,  in  the  employ  of  the  family,  but  extends  to 
other  servants  whom  the  master  or  owner  selects  and  appoints  to  do 
any  work  or  superintend  any  business,  although  such  servants  be  not 
in  the  immediate  employ  or  under  the  superintendence  of  the  master. 
As,  for  instance,  if  a  man  is  the  owner  of  a  ship,  he  himself  appoints 
the  master,  and  he  desires  the  master  to  appoint  and  select  the  crew : 
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ike  crew  thus  become  appoiDted  by  the  owner,  and  are  his  servants 
Tor  the  management  and  government  of  the  ship ;  and,  if  any  damage 
happens  through  their  default,  it  is  the  same  as  if  it  happened  through 
the  immediate  default  of  the  owner  himsilf.    So,  the  same  principle 
prevails  if  the  owner  of  .a  farm  has  it  in  his  own  hands,  ana  he  does 
not  personally  interfere  in  the  management,  but  appoints  a  bailiff  or 
bina  who  hires  other  persons  under  him,  all  of  them  being  paid  out 
of  the  funds  of  the  owner,  and  selected  by  himself  or  by  a  person 
specially  deputed  by   him — if  any  damage  happen  through   their 
ddfault  the  owner  is  answerable,  because  their  neglect  or  default  is 
his,  as  they  are  appointed  by  and  through  him.    So,  in  the  case  of  a 
mine,  the  owner  employs  a  steward  or  manager  to  superintend  the 
working  of  the  mine,  and  to  hire  under-workmen,  and  he  pays  them 
on  behalf  of  the  owner.    These  under-workmen  then  become  the  im- 
mediate servants  of  the  owner,  and  the  owner  is  answerable  for  their 
default  in  doing  any  acts  on  account  of  their  employer.''     Hall  v. 
Smith,  2  Bingh.  156  (E.  C.  L.  R.  vol.  9),  9  *J.  B.  Moore  226  .^..^^ 
(E.  C.  L.  B.  voL  17),  turned  entirely  on  the  absence  of  funds  to  ^ 
meet  the  claim;  and  the  clerk  was  sued  there,  not  the  Commissioners 
themselves.    Harris  r.  Baker,  4  M.  &  Selw.  27,  was  a  case  of  the  same 
class.    In  Sutton  v.  Clarke,  6  Taunt.  84  (E.  C.  L.  R.  vol.  1),  1  Marsh. 
429  (E.  C.  L.  R.  vol.  4),  and  Boulton  i;.  Crowther,  2  B.  &  C.  703  (E.  C. 
L.  R.  voL  9),  4  D.  &  R.  195  (E.  C.  L.  R.  vol.  16),  it  was  assumed  that 
the  trustees  would  have  been  liable  if  they  had  been  guilty  of  negli- 
gence.   In  the  last-mentioned  case,  Abbott,  C.  J.,  says:  " If,  in  doing 
the  act,  they  acted  arbitrarily,  carelessly,  or  oppressively,  the  law  in 
my  opinion  has  provided  a  remedy.  But  the  fact  of  their  having  done 
so  is  negatived  by  the  finding  of  the  jury.     Persons  employed  in  the 
execution  of  works  for  the  Commissioners  of  Sewers  under  the  11  & 
12  Vict,  c  112,  are,  by  express  enactment  (s.  128),  exempted  from 
personal  liability ;  but  the  Commissioners,  nevertheless,  may  be  sued : 
Ward  V.  Lee,  7  Ellis  &  B.  426  (K.  C.  L.  R.  vol.  90).  In  Whitehouse  v, 
Fellowes,  10  C.  B.  N.  S.  765  (E.  C.  L.  R.  vol.  100),  where  trustees  of 
a  turnpike  road  had  been  guilty  of  negligence  in  constructing  and  main- 
taining works,  they  were  held  responsible  in  damages  to  the  party  in- 
jured. In  Meek  v.  The  Whitechapel  Board  of  Works,  2  Fost.  &  F.  144, 
an  action  was  held  to  be  maintainable  against  a  local  board,  under  the 
Metropolis  Local  Management  Act,  for  not  keeping  a  sewer  cleansed, 
whereby  it  became  choked  up,  and  the  overflow  therefrom  ran  into 
the  plaintiff's  premises."     [Willes,  J. — That  would  be  something 
like  the  case  of  Oibbs  v.  The  Liverpool  Dock  Company.]     The  judg- 
ment of  Maule,  J.,  in  Overton  v.  Freeman,  II  C.  B.  867  (E.  C.  *L.  R. 
vol.  73),  is  strong  to  show  that  the  defendants  are  liable  for  the  negli- 
gence of  the  servants  employed  under  them ;  as  also  in  Seymour  v. 
Greenwood,  6  Hurlst.  &  N.  859.t 

Raymond  and  Wnikin  Williams,  in  support  of  the  rule. — The  rule 
is  neatly  stated  in  1  Chitty  PL,  7th  *edit.  p.  87,—"  Trustees  cmqo 
and  commissioners  acting  gratuitously  in  the  execution  of  Acts  ^ 
of  parliament  for  the  benefit  of  the  public,  and  intrusted  with  the 
conduct  of  public  works,  are  not  liable- in  damages  for  an  injury 
occasioned  by  the  negligence  or  unskilfulness  of  workmen  and  con- 
tractors necessarily  employed  by  them  in  the  execution  of  the  works;'* 
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and  the  cases  of  Hall  v.  Sroitb,  2  Bingfa.  Idd  (EL  G.  L.  B.  rol.  9),  9  X 
B,  Moore  226  (E.  C.  L.  B.  vol.  17>  Harria  v.  Baker,  4  M.  &  Selw,  27^ 
Sutton  V.  Clark,  6  Taantw  S4  (K  C.  L.  R.  vol  1),  1  Marsh.  429 
(E.  C.  L.  R.  vol.  4),  and  Booltoa  v.  Crowther,  2  B.  k  C.  703  (E.  C. 
L.  R.  voL  9);  4  D.  A  R.  195  (E.  C.  L.  R.  vol.  16),  are  referred  to. 
The  facts  of  this  case  bring  it  |n'eciselj  within  the  priociple  of  Hall 
V.  Smith,  which  was  distinctly  recognised  in  Hampbreys  v.  Mears, 
1  Man.  &  R.  187  (E.  C.  L.  R.  roL  17X  and  Duncan  v.  Findlater.  6 
Clark  k  Fin.  894.  These  authorities,  it  is  submitted,  are  abundantly 
snffident  to  establish  the  principle  laid  down  by  Chitty.  The  sub- 
ject was  much  discussed  in  Lane  v.  Sir  Robert  Cotton,  1  Ld.  Raym. 
646,  Comb.  110,  11  Mod.  12,  12  Mod.  482,  1  Salk.  17,  Holt  662, 
Carth.  487,  where  it  was  held  that  the  postmaster-general  was  not 
responsible  for  the  loss  of  a  letter  through  the  negligence  of  one  of  the 
senrants  of  the  post-office:  and  that  case  was  followed  by  Whitfield 
V.  Lord  Le  Despencer^  Cowp.  764>  where  Lord  lilansfield,  who  goes 
very  fully  into  tne  subject,  puts  it  on  the  ground  that  public  oflroers 
are  not  liable  for  constructive  negligence  by  the  acts  cf  their  subor- 
dinates. The  same  principle  was  act^  upon  in  Nicholson  v.  Mouneey, 
15  East  884,  where  it  was  held  that  the  captain  of  a  sloop  of  war  waa 
not  answerable  for  damage  done  by  her  running  down  another  vessri ; 
the  mischief  appearing  to  have  been  done  during  the  watch  of  the 
lieutenant,  who  was  upon  the  deck  and  had  the  actual  direction  and 
management  o{  the  steering  and  navigating  of  the  sloop  at  the  time, 
and  when  the  captain  was  not  upon  deck,  nor  was  callea  upon  by  hi^ 
duty  to  he  there.  [Willis,  J. — *The  captain  of  a  vessel  of 
war  does  not  employ  the  other  officers  or  the  seamen.]  The 
case  is  perhaps  open  to  that  answer.  Here,  Freeman,  the  surveyor, 
received  no  specific  direction  from  the  vestry  to  do  as  he  did ;  nor  did 
he  direct  the  workmen  to  place  the  stones  where  they  were  placed. 
Upon  what  principle,  then,  can  the  defendants  be  liabie?  The  96th 
section  of  the  Metropolis  Local  Management  Act,  it  is  true,  inqx)8es 
upon  the  vestry  the  duties  of  surveyors  of  highways :  but  the  surveyor 
of  the  highways  is  only  liable  for  his  own  acta  Not  one  of  the  cases 
relied  upon  for  the  plaintiff  at  all  trenchea  on  the  principle  on  which 
the  defendants  rest  their  case. 

Ebls,  C.  J. — ^I  am  of  opinion  that  this  rule  should  be  made  abao* 
lute.  The  action  is  brought  to  recover  damages  for  an  injury  bob* 
tained  by  the  plaintiff  through  his  being  upset  whilst  driving  along^ 
a  public  highway  in  a  gig,  m  consequence  of  certain  paving-stones 
having  been  negligently  and  improperly  left  there.  The  question 
was  whether  the  defendants  arc  liable  for  the  act  of  the  workmen 
employed  by  their  surveyor  in  so  negligently  placing  an  obstruction 
in  the  way^  The  defendants  are  the  vestry  of  the  parish  of  St. 
Leonard,  Shoreditch, — a  public  body  clothed  with  a  public  trust  and 
liable  for  the  performance  of  a  public  duty  under  the  Metropolis 
Local  Management  Act,  18  k  19  Vict.  c.  120.  Under  the  powers  con- 
ferred upon  them  by  that  Act,  the  vestry  appointed  one  Freeman  to 
be  surveyor  of  highways  for  the  parish,  and  he  employed  certain 
labourers  or  workmen  to  do  certain  work,  and  in  the  course  of  that 
employment  the  workmen  did  the  wrongful  act  which  occasioned  the 
damage  of  which  the  plaintiff  romplains.   If,  instead  of  a  public  body. 
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ibis  had  been  the  case  of  a  private  individual  employing  workmen  to 
pave  a  highway,  *and  an  injury  had  resulted  to  a  third  person  r^nQA 
from  th^e  negligent  conduct  of  the  workmen  in  performing  the  '- 
work,  it  is  agreed  on  all  hands  that  the  employer  would  have  been 
liable.  But  the  question  is  whether  the  defendants,  being  trustees 
for  public  purposes,  gratuitously  giving  their  services  for  the  public 
good,  can  be  made  liable  where  they  have  personally  been  guilty  of 
no  default^  and  in  fact  were  ignorant  of  the  work  being  done,  the 
employment  of  the  workmen  being  the  act  of  their  surveyor.  I  am 
of  opinion  that  they  are  not  liable.  The  principle  whicn  has  been 
contended  for  by  Mr.  Raymond  and  Mr.  Watkin  Williams  appears  to 
bave  been  recognised  and  acted  upon  for  a  very  long  time,  and  seems 
to  me  to  stand  upon  a  perfectly  sound  ground.  That  principle  is,  that 
persons  intrusted  with  the  performance  of  a  public  duty,  discharging 
It  gratuitously,  and  themselves  taking  no  personal  share  in  the  mode 
of  its  performance,  are  exempted  from  liability  for  the  negligent  acts 
of  the  penions  employed  by  them.  Hall  v.  Smith,  2  Bingh.  156  (E. 
C.  K  R.  vol.  9),  9  J.'B.  Moore  228  (E.  C,  L.  R.  vol.  17),  is  cited  as 
the  first  of  a  series  of  authorities  ending  with  Duncan  v.  Findlater,  6 
Clark  &  Fin.  894,  where  that  principle  of  the  exemption  of  public 
trustees  has  been  fully  recognised.  In  the  last-mentioned  case,  a  sup* 
posed  difference*  between  the  English  and  the  Scotch  law  upon  this 
subject  was  pressed  upon  the  House  of  Lords ;  but  it  was  held  that 
the  exemption  from  liability  was  the  same  in  both.  Lord  Cottenham, 
C,  there  says:  ''When  trusts  are  created,  it  is  plain  that  for  the 
public  benefit  the  Courts  should  have  a  common  principle  of  dealing 
with  them,  on  which  might  be  engrafted  such  special  rules  as  it 
aeemed  advisable  to  adopt  on  account  of  the  particular  circum* 
stances  of  one  or  other  or  the  two  countries.  In  England  we  have 
long  held  that  the  trustees  of  a  turnpike' road  are  not  liable  in  cases 
•of  thi5  sort:  Harris  r.  Baker,  4  M.  &  Selw.  27;  Humphreys  r^nns 
r.  Hears,  1  M.  &  R.  187  (E  C.  L.  R,  vol.  17);  Hall  r.  Smith,  2  L  ^^^ 
Bingh.  156,  9  J.  B.  Moore  226.  In  all  these  cases  it  was  distinctly 
held  that  auch  trustees  are  not  answerable  but  for  their  own  personal 
default."  The  eircumstance^  of  Duncan  r.  Findlater  were  very  simi- 
lar to  those  of  the  present  case.  There,  a  large  open  drain  on  the 
side  of  the  tumpike*road,  which  had  been  constructed  by  an  adjoining 
proprietor,  and  was  conceived  by  the  road  trustees  to  be  very  dan- 
gerous to  passengers,  was  in  the  coarse  of  being  filled  up  under  the 
Buperintendenoe  of  the  surveyor  of  the  trust,  and  under  general 
directions  from  the  trustees,  to  the  effect  that  the  drain  should  be 
filled.  The  stones  which  were  intended  to  be  used  in  this  operation 
were  carted  to  the  spot  and  placed  in  the  immediate  neighbourhood 
of  the  ditch.  They  were  piled  up  upon  the  footpath  and  upon  a  part 
of  the  road.  Late  in  the  evening  of  that  dav,  the  pursuer  passed  the 
spot  in  question  on  his  return  from  Dundee.  It  happened  that  a 
carter  was  in  the  middle  of  the  road,  to  whom  the  pursuer  called  out 
to  know  whether  there  was  room  to  pass.  He  was  told  that  he  might 
pass.  The  night  was  extremely  dark :  there  were  no  lights  in  the 
pursuer's  ^g :  the  wheels  came  in  contact  with  the  stones^  the  eig  was 
overturned,  and  thus  the  accident  happened.  The  part  of  the  case 
which  makes  it  a  sound  decision  and  applicable  here,  is,  that  no  evi- 
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dence  was  offered  to  connect  the  trastees  directly  with  the  cause  of 
the  accident.  It  was  not  pretended  that  they  were  in  the  slightest 
degree  accessory  to  the  placing  of  the  stones  on  or  near  the  road. 
They  had  given  a  general  direction  that  the  drain  should  be  filled ; 
but  they  gave  no  direction  as  to  the  particular  mode  in  which  the 
operation  should  be  carried  through.  They  intrusted,  as  was  usual, 
the  execution  of  the  whole  details  to  their  surveyor,  and  the  operation 
*2061   ^^  ^carried  on  under  his  direction  by  persons  whom  he  em- 

-'  ployed.  And  the  decision  of  the  House  was,  that  the  trustees 
were  not  responsible  for  the  injury  thus  occasioned.  That  is  the  prin- 
ciple on  which  the  defendants  rely  for  their  exemption  from  liability 
here :  they  were  guilty  of  no  personal  default.  In  The  Southampton 
and  Itchin  Floating-Bridge  Company  r.  The  Southampton  Local  Board 
of  Health,  28  Law  J.,  Q.  B.  41,  the  defendants  directed  the  sewer  to 
be  emptied  so  as  to  be  injurious  to  the  plainti&.  The  thing  com- 
plained of  was  not  negligence  in  the  performance  of  a  duty.  If  it 
was  a  violation  of  the  law,  it  was  their  act.  So,  in  Alston  v.  Scales, 
9  Bin^h.  8,  2  M.  &  Scott  6,  where  the  surveyor  of  the  highway  was 
held  liable  for  cutting  away  a  portion  of  the  plaintift*'s  land,  the  act 
was  wrongful  and  done  under  the  personal  direction  of  the  defendant. 
Scott  r.  The  Mayor,  &c.,  of  Manchester,  2  Hurlst  k  N.  204,t  does  not 
fall  within  the  class  of  cases  which  proceed  upon  the  ground  that  the 
defendants  are  public  trustees  acting  gratuitously:  the  defendants 
manufactured  gas  for  the  supplv  of  the  city  of  Manchester,  deriving 
a  profit  therefrom  and  from  the  sale  of  coke ;  they  were  therefore 
liaole  just  as  any  private  manufacturer  of  gas  would  be.  The  case  of 
Gibbs  V.  The  Trustees  of  the  Liverpool  Docks,  8  Hurlst  &  N.  164,t 
falls  within  something  like  the  same  principle.  Although  the  trustees 
personally  derived  no  profit  from  the  dock-dues,  yet  all  persons  coming 
with  their  vessels  to  tne  docks  paid  for  entering  therein,  and  had  a 
right  to  expect  the  accommodation  for  which  they  paid.  The  Com- 
pany allowed  the  entrance  to  be  and  continue  unsaie,  from  n^lect  to 
cleanse  it,  and  the  plaintiiTs  vessel  in  consequence  grounded  and  was 
damaged.  The  case  was  the  same,  in  substance,  as  that  of  Parnabv 
V.  The  Lancaster  Canal  Company,  11  Ad.  &  E.  228  (E.  C.  L.  B.  vol. 
*2071  ^^^'  8  P.  &  D-  ltf2.    There,  *the  declaration  stated  that,  by  the 

^  Canal  Act  (82  O.  8,  c.  ci.),  the  Company  was  formed  to  make 
and  maintain  the  canal,  with  power  to  take  tolls,  and  all  persons  had 
free  liberty  to  navigate  the  canal ;  and,  if  any  boat  should  be  sunk  in 
the  canal,  and  the  owner  or  person  having  care  of  it  should  not  with- 
out loss  of  time  weigh  it  up,  it  was  by  the  statute  io  be  lawful  for  the 
Company  to  weigh  it  up,  and  detain  it  till  payment  of  expenses;  that 
the  Company  completed  the  canal,  and  took  tolls  on  it ;  that  a  boat 
sunk  in  the  canal,  so  that  vessels  passed  with  difficulty  in  the  day, 
and  at  night  were  in  danger  of  running  foul  of  it ;  and  that,  although 
the  Company  could  and  ought  to  have  requested  the  owner,  &c.,  to 
wei^h  it  up,  and,  if  that  was  not  done  without  loss  of  time,  could  and 
ought  to  have  weighed  it  up,  and  in  the  mean  time  have  caused  a 
light  or  signal  to  be  placed  to  enable  boats  to  avoid  it,  yet  the  Com- 
pany did  not  cause  the  owner,  &c.,  to  weigh  it  up,  nor  themselves 
weigh  it  up,  nor  place  a  light  or  signal ;  whereby  the  plaintiflT^s  boat, 
navigating  the  canal,  ran  foul  of  the  sunken  boai  and  was  damageil : 
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and  it  was  held  by  the  Ezcheqaer  Chamber  (affirming  the  judgment 
of  the  Goart  of  Queen^s  Bench),  that  the  declaration  disclosed  a  suffi- 
cient duty  and  breach, — the  Court  of  error  holding  that  such  dutj 
was  not  created  by  the  clause  enabling  the  Company  to  weigh  the 
boat,  but  arose  upon  a  common  law  principle  that  the  owners  of  a 
canal,  takins  tolls  for  the  navigation,  were  bound  to  use  reasonable 
care  in  making  the  navigation  secure,  the  want  of  which  reasonable 
care  might  be  collected  from  the  declaration,  although  the  complaint 
was  ostensibly  founded  on  the  statute.  Sutton  r.  Clarke,  6  Taunt.  29 
(E.  C.  L.  R.  vol.  I),  1  Marsh.  429  (E.  C.  L.  R.  vol.  4),  and  Boulton  r. 
Crowther,  2  B.  4  C.  708  (E.  C.  L.  R.  vol.  9),  4  D.  &  R.  195  (E.  C.  L. 
S.  vol.  16X  are  also  authorities  to  show  that  trustees  acting  gratui- 
tously in  the  performance  of  a  public  duty  under  *an  Act  of  r^onR 
parliament,  are  not  responsible  for  acts  done  by  them  within  ^ 
the  scope  of  their  duty,  provided  they  are  personally  guilty  of  no 
negligence  or  oppression ;  but  they  have  no  very  proximate  bearing 
upon  the  present  case.  The  defendants  not  having  exceeded  the  limits 
of  their  auty,  or  been  guilty  of  any  negligence  or  personal  wrong, 
the  case  falls  within  the  principle  of  Hall  v.  Smith,  confirmed  as  it 
baa  been  by  Humphreys  v.  Mears  and  Duncan  v.  Findlater. 

WiLLBS,  J.,  concurred. 

Btlks,  J. — ^I  am  of  the  same  opinion.  In  Scott  v.  The  Mayor,  &c., 
of  Manchester,  2  Hurlst.  &  N.  204,t  Cockbum,  C.  J.,  says  that  the 
case  is  distinguishable  from  those  cited  by  the  defendants,  because, 
though  the  individuals  composing  the  corporation  acted  gratuitously, 
yet  the  corporation  and  the  township  derived  a  profit  from  the  carry- 
ing on  of  tne  works.  That  was  the  ground  upon  which  the  judgment 
of  the  Court  of  Exchequer  was  confirmed  by  the  Exche<}uer  Cham* 
ber.  With  regard  to  Hall  v.  Smith,  although  it  was  animadverted 
upon  by  the  Lord  Chief  Baron,  and  by  Alderaon,  B.,  in  Scott  v.  The 
Mayor,  &o.,  of  Manchester,  1  Hurlst.  &  N.  59,t  it  was  distinctly  recog- 
nised as  a  binding  authority  by  Lord  Tenterden  in  Humphreys  v. 
Mears,  and  by  Lord  Cottenham  in  Duncan  v.  Findlater.  And  it  is  to 
be  observed  that  the  principle  was  not  so  well  settled  then  as  it  has 
been  since.  In  Whitehouse  v.  Fellowes^  10  C.  B.  N.  S.  765  (E.  C.  L. 
R.  vol.  100),  the  defendants  were  personally  cognisant  of  ana  parties 
to  the  works  which  caused  the  injury  complained  of;  therefore  this 
question  did  not  arise  there.  Here,  the  defendants  are  public  officers, 
i^ting  gratuitously  and  compulsorily,  and  having  no  funds  out  of 
which  the  damages  could  be  paid ;  and  the  cases  show,  that,  under 
such  'circumstances,  being  guiltless  of  personal  negligence,  r«AAo 
they  are  not  liable.  I  cannot  entertain  any  doubt  that  the  ob-  I- 
jection  is  a  valid  one,  and  that  the  verdict  should  be  entered  the  other 
way.  Rule  absolute. 


That  those  charged  with  the  repair  Mass.  247),  is  a  familiar  doctrine:  Rex 

of  the  poblio  roads  or  streets  are  re-  v.  Sheffield,  8  Term  Rep.  106 ;  Rex 

sponsible  at  common  law  for  the  oonse-  r.  Kingsmore,  2  B.  &  C.  (9  £.  C.  L.) 

quenoes  of  their  negligence,  if  their  190 ;  Wheeler  v.  Troy,  20  N.  H.  77 ; 

liability  be  not  qualified  by  the  statute  Bartlett  v,  Croiier,  15  Johnson  (N. 

im;Hi9iag  it  (Mower  v.  Leicester,  9  T.)  250;   17  Id.  489;  Erie  City  v. 
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Sohwingle,  10  HtrriB  (Pft.)  384 ;  City  a«  the  neglin^ce  of  the  oontnetor's 

of  DaytoD  v.  Pease,  4  Ohio  State  R.  Bervants — but  in  New  Tork  a  distino- 

80 ;    bat  there  ia  some   conflict  of  tion  waa  taken  in  Stem  ti.  The  City  of 

authority  ia  this  ooantry  aa  to  their  Utica,  17  N.  Y  (S  Smith)  104,whick 

responsibility  for  the  negligence  of  tha  materially  qnalifiea  the  rule  enunciated 

servants  of   one  employed  by  them  in  Blake  «.  Ferris,  and  it  was  held  that 

either  generally,  as  in  the  principal  the  corporation  cannot  escape  responai* 

case,  or  as  a  contractor  to  do  speciBc  bility  by  Interposing  the  contract  made 

work.      It  has  been  Tciy  generally  for  tha  veiy  thing  which  creates  tli« 

decided  here  that  Bosh  v,  Steinman,  danger.  The  diatinction  waa  thus  stated 

I  Bos.  &  Pul.  404,  is  no  longer  law,  »  O'Rourke  v.  Hart^  5  Bosw.  511 ; 

and  that,  to  quote  the  language  of  '^  Where  the  injuiy  has  resulted  fh)n 

Cockbum,  C.  tf.,  in  Gray  and  Wife  v.  Kune  dangerous  condition  in  which  the 

Hubble  &  Pullen,  82  L.  J.,  N.  S.,  Q.  defendant  had  put  the  street,  and  that 

B.,  1868,  cited  by  Strong,  J.,  in  the  condition,  and  not  the  means  by  which 

late  case  of  Painter  v.  The  City  of  it  was  created,  had  caused  the  injuiy, 

Pittsburgh,  8  Am.  Law  Reg.,  N.  S.,  then  it  might  be  said  the  defendant 

350, 1864 — « if  a  person  in  the  exer-  was  the  author  of  the  mischief,  as  he 

cise  of  his  rights  aa  a  private  indi-  created  a  condition  of  things  which, 

vidual,  or  of  those  conferred  upon  him  in  the  very  state  of  things  he  had 

by  statute,  employs  a  contractor  to  do  contracted  for,   caused    the  injury." 

work,  and  the  htter  is  guilty  of  negli-  Hence  the  contractor,  and  not  the  cor- 

gence  in  doing  it,  the  contactor,  and  poration,  would  be  liable  for  an  accident 

not  the  employer,  is    liable."     The  caused  by  the  negligence  of  his  ser« 

American  authoritieB  upon  this  point  VMita  in  the  execution  of  the  work, 

are  collected  in  a  valuable  note  to  the  l^ut  the  corporation,  and  not  the  con« 

case  of  Painter  v.  The  City,  ui  tupra.  tractor,  for  one  resulting  from  the  eoft* 

In  New  Tork  the  leading  case  ia  Blake  dition  of  the  atreet:  and  this  would 

•.  Ferris,  1  Sold.  48,  which  haa  since  Mem  to  he  the  necessaiy  result  fnta 

been  followed  in  Peck  v.  The  Mayor,  the  case  of  The  Ci^  of  Buffalo  a.  HoK 

4  Seld.  222 ;  Kelly  «.  The  Mayor,  1  loway,  8  Sold.  498,  in  which  it  wae 

Kern.  482,  8.  c.  4  B.  D.  Smith  291 ;  decided  that  a  contnetor,  under  a  can* 

Potter  V.  Seymour,  4  Boaw.  140,  and  tract  to  oonatmct  a  aewer,  is  under  no 

others.    In   Masaachusetta  the  same  obligadon  to  the  corporation  employer 

rule  waa  established    in    HiUiard  v.  to  take  measures  to  prevent  persona 

Richardson,  8  Gray  849,  which  con-  from  falling  into  the  ditch  while  in  the 

tains ''the  most  exhaustive  examination  process  of  construction.     That  this  ui 

of  Uie  point  to  be  found  in  any  case;'^  the  settled  law  in  New  York,  would 

while  it  was  also  adopted  in  Barry  v.  ftppoftr  from  the  fact  that  the  liability 

St  Louis,  17  Mo.  129 ;  Be  Forest  v.  of  the  corporation  does  not  seem  to 

Wright,  2    Mich.   868;    Carman  v.  have  been  even  questioned  in  the  last 

Railroad  Co.,  4  Ohio  State  Rep.  899 ;  case  on  the  subject  (Grant  v.  City  of 

Scammon  v.  Chicago,  25  111.  424,  and  Brooklyn,  41  Barb.  881).    In  The  City 

others.     In  Painter  v.  Pittsburgh,  and  of  Chicago  v.  Bobbins,  2   Am.  Law 

Bany  e.  St.  Louis,  the  principle  was  Reg.,  N.  S.  529,  however,  the  Supreme 

suecessfblly  invoked  to  shield  a  muni-  Court  of  the  United   States  decided 

eipal  corporation  from  the  consequences  that  an  excavation  made  in  the  publie 

of  an  accident  caused  by  a  failure  to  street  would  become  a  nuisance,  if  not 

put  proper  guards  around  an  excavation  properly  guarded,  and  the  one  making 

in  the  streetp-that  fatlure  being  treated  It  would  be  liable  to  Chose  injured  by 
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the  want  of  proper  precautioo.    In  Sheffield  Gas.  Co.,  2  FA,  k  Bl.  767 

this  ease,  too,  the  emplojer  of  the  eon-  (B.   C.   L.   R.   vol    7^);    Lockwood 

trmelor  was  not  allowed  to  eereen  him-  v.  New  York,  2  Hilton  (N.  Y.  C.  P.) 

self  by  interposing  the  oontraot,  though  66;   Leman  v.  The   Mayor,  5  Bosw. 

Strong,  J.,  snggests  (Painter  v.  The  414;  St.  Panl  v.  Seitz,  3  Minnesota 

City),  that  he  had  the  right,  which  he  297,  and  many  other  cases, 

exercised,  to  supenrise  the  work,  and  It  should  perhaps  be-  added  that  in 

-was  ''  held   liable  apparently  for  his  James  v.  San  Francisco,  6  €al.  528,  it 

own  negligence."  was  held  that  the  obligation  to  keep 

Of  course  if  the  injury  arises  *'  from  the  streets  in  repair  is  necessarily  sus- 

ihe  nature  of  the  work  contracted  to  pended  while  they  are  undergoing  such 

he   done,  and  not  from  a  failure  to  alteratioDs  as,  for  the  time,  make  them 

execute  it  carefully/'  the  corporation  dangerous,  and  if  an  injury  results,  the 

IB  everywhere  held    liable :    Sllis  v,  contractor  and  not  the  city  is  liable. 


GEORGE  RANSLEY  WHITE  and  SARAH  ELIZABETH  his 
Wife,  and  ROBERT  KING  CROSS  and  LILLA  PHILIPPS  hia 
Wife,  Appellants ;  WILLIAM  GREENISH,  Respondent.    Nov.  18. 

By  a  deed  of  settlement  of  the  7Ui  of  An^at,  1633,  a  Hrm  wm  coiiTeyed  to  A.  for  lift  (anb- 
jeot  to  a  term  of  1000  jears),  with  power  to  kaie  for  three  lirea,  with  a  remainder  over  which 
vteiautely  became  ▼ested  in  B.  and  C  The  term  of  1000  jean  wm  ereated  for  the  seeuring  a 
saai  of  3000/.,  and  waa  at  the  Ume  of  aneh  aettiemeat  veatod  in  two  traiteee,  one  of  whom  was 
A^  the  tenant  for  life.  In  exercise  of  the  leasing  power,  A.  granted  a  lease  of  the  farm  for 
three  lires,  under  which  lease  the  plaintiff  (below)  became  tenant,  sabject  to  the  rent  thereby 
laaiiired,  and  which  rent  was  paid  by  Uie  plaintiff  (below)  to  B.  and  C.  (or  to  R.  A  D^  their  at- 
toneys)  upon  their  coming  into  possesion  of  the  property. 

8abeeQiiently,  B.  A  D.,  as  tha  attorneys  for  B.  and  0.,  wrote  to  the  plaintiff  (below)  stating 
that  tbe  legal  estate  nnder  the  term  for  1000  years  was  in  J.  8.,  and  directing  him  to  pay  tha 
rant  to  J.  8. ;  and,  in  consequence  of  that  commaa {cation,  the  plaintiff  (below)  allowed  J.  8.  to 
yaogTTJodgment  against  him  In  an  aetioa  for  rent  nnder  the  leasa.  B.  and  C.  afterwards  dis* 
trained  for  rent  as  dne  to  them ;  whareapon  tbe  plaintiff  (below)  brought  reploTin,  and  a  case 
waa  stated  by  the  County  Court  Judge  ibr  the  opinion  of  this  Court :— > 

Held,  that,  as  the  term  of  1000  years  had  (as  to  one  moiety)  merged  in  A.  and  B.,and  C. 
had  therefore  a  right  to  distrain  for  a  moiety  of  the  rent,  tlie  effect  of  the  representation  by 
R.  A  D.  would  not  eatop  B.  and  C.  from  raoorerlng  rent  which  the  plaintiff  (below)  had  not 
paid  in  consequence  of  such  representation,  or  had  not  made  himself  liable  to  pay  under  the 
judgment  obtained  against  htm  by  J.  8. 

Whether  tbe  representation  by  R.  A  I>.  was  binding  on  B.  and  C  as  an  estoppel,  they  being 
-married  women  and  consequently  incapable  of  appointing  attorneys,— ^tuvre  f 

This  was  an  action  of  replevin  brought  in  the  County  C!ourt  of 
Pembrokeshire  by  William  Greenish,  plaintiff  against  George  Rans- 
ler  White  and  ^arah  Elizabeth  his  wife,  and  Robert  King  Cross  and 
Lilla  Philipps  his  wife,  defendants.  The  taking  by  the  defendants 
was  admitted  under  a  warrant  of  distress  for  rent  alleged  to  have  been 
dne  for  the  farm  of  Cotts,  in  the  parish  of  Hasguard,  in  the  county  of 
Pembroke ;  and  it  was  allied  on  the  part  of  the  plaintiff  that  the 
defendants  were  not  possessed  of  the  legal  estate,  which  was  r»oin 
•alleged  to  be  in  one  Abraham  James  Nisbett  Connell.  L  ^^^ 

Judgment  was  ^ven  for  the  plaintiff,  with  SI  Stf.  damages,  and 
against  this  judgment  the  defendants  appealed. 

The  following  documents  and  facts  were  admitted  before  the  trial  :^- 

Letter  from  Ridgway  to  John  Arnold,  14th  April,  1857. 
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PaymeDt  bj  John  Arnold  of  147.  on  account  of  rent  of  Cotts  Farm 
to  Messrs.  Powell  &  Go.  on  or  about  the  14th  of  September,  1857. 

That  Messrs.  Powell  &  Co.  were  then  the  agents  of  Ridgway  St 
Drake,  who  acted  for  the  Misses  Langharne,  and  the  sending  of  the 
letter  of  the  17th  of  September,  1867,  and  the  receipt  by  Ridgway. 

Copies  of  the  following  wills,  without  production  of  the  originals, 
admitted  to  be  duly  executed, — 1.  Will  of  John  PhilipM  Langharne, — 
2.  Will  of  John  Edmund  Philipps  Langharne,— 8.  Will  of  Sir  Wil- 
liam  Philipps  Langharne. 

Death  of  the  testators ;  and  death  of  Rowland  Henry  Philipps 
Langharne  without  issue. 

That  Sarah  Elizabeth  White  and  Lilla  Philipps  Cross  are  at  present 
the  only  surviving  legitimate  children  of  Sir  William  Philipps  Lang* 
harne  Philipps. 

Death  of  Charles  Allen  Philipps,  the  trustee. 

Indenture  of  settlement  of  7tn  August,  1882. 

Lease  to  Benjamin  Harries. 

Assignment  of  same  by  Benjamin  Harries  to  Thomas  Harries. 

The  like  from  Thomas  Harries  to  John  Arnold. 

Underlease  from  Arnold  to  Howell. 

Assignment  from  Edwardes  Tucker  to  Sir  William  Philipps  Lang- 
harne Philipps  and  Nathaniel  Philipps. 
«2i  11       *Death  of  Nathaniel  Philipps. 

^       Administration  with  the  will  annexed  of  Sir  William  Philipps 
Langharne  Philipps  to  Lilla  Philipps  Langharne. 

Authority  to  distrain,  dated  4th  June,  1860. 

The  taking  and  place  of  taking,  and  also  the  property  in  the  goods 
in  the  plaintijQT. 

Correspondence  between  Powell  k  Co.  and  Ridgway  &  Drake  and 
Hare  &  Whitfield  on  each  side ;  and  that  such  of  the  letters  as  are 
written  to  or  addressed  to  Henry  Matthias  were  so  written  or  received 
to  or  by  him  as  agent  of  Messrs.  Ridgway  &  Drake. 

Notices  to  admit  and  produce  on  each  side. 

Copy  writ  of  summons  in  an  action  of  Connell  v.  Arnold,  dated  12th 
of  March,  1869,  and  that  the  rent  endorsed  as  particulars  was  claimed 
in  respect  of  Cotts  Farm. 

Office-copy  of  judgment  in  Connell  v.  Arnold,  and  amount  thereof, 
and  that  same  was  in  respect  of  the  rent  endorsed  on  the  writ  of  sum- 
mons in  same  action,  dated  16th  of  July,  1860. 

It  was  also  admitted  that  Dr.  Connell  had  given  Arnold  notice  to 
pay  the  rent  to  him. 

The  case,  as  settled  by  the  Judge  of  the  County  Court,  set  forth  the 
title  of  the  defendants  to  the  lands  in  question,  together  with  the 
encumbrances,  so  far  as  they  affected  the  case;  the  title  under  which 
the  plaintiff  occupied  the  land  in  question ;  the  correspondence  and 
notices  produced  or  afterwards  forwarded  to  the  judge  by  consent ; 
and  the  substance  of  the  oral  evidence  given  at  the  trial,  as  follows: — 

John  Philipps  Langharne,  by  his  will,  dated  October  21st,  1818, 
devised  the  tenement  m  question  to  William  Edwardes  Tucker  and 
Charles  Allen  Philipps,  tneir  executors,  administrators,  and  assigns, 
for  1000  years,  in  trust  to  raise  and  levy  or  borrow  and  take  up 
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*at  interest  and  pay  (amongst  other  sums)  the  sum  of  80002.  r«o;«  o 
with  interest  at  6/.  per  cent,  to  his  daughter  Elizabeth  Philipps  '- 
L:iDgharne,  now  Eliauibeth  Philipps  Greene,  widow,  and,  subject  to  the 
said  term  and  trusts  thereof,  to  his  eldest  son,  John  Edmund  Philipps 
Langharne,  in  fee  simple. 

The  testator  died  in  June,  1814,  without  having  revoked  or  altered 
hia  said  will. 

The  said  John  Edmund  Philipps  Langharne,  by  his  will  dated 
December  10th,  1816,  devised  the  tenement  in  question  to  the  use  of 
William  Edwardes  Tucker  and  Charles  Allen  Philipps,  as  joint  tenants, 
in  fee  simple,  and  directed  a  settlement  thereof,  witn  power  of  leasing, 
to  be  nuide  by  them. 

The  testator  died  in  December,  1819,  without  having  revoked  or 
altered  his  will  as  above  stated ;  and  thereupon  William  Edwardes 
Tucker  and  Charles  Allen  Philipps  entered  into  the  possession  or 
receipt  of  the  rents  and  profits  of  the  tenement  ifi  question,  and  they 
and  the  survivor  of  them  so  continued  till  the  execution  of  the  inden* 
ture  next  hereinafter  stated. 

Charles  Allen  Philipps  died  before  the  year  1882. 

By  a  decree  of  the  Master  of  the  Bolls,  made  on  the  11th  of 
December,  1821,  in  a  suit  in  which  the  said  William  Edwardes 
Tucker  and  Charles  Allen  Philipps  were  the  plaintiffs,  and  Rowland 
Henry  Langharne,  William  Philipps  Langharne,  James  James  and 
Anna  Maria  Louisa  Philipps  his  wife,  Elizabeth  Philipps  Langharne, 
and  Thomas  James,  were  the  defendants, — it  was  ordered,  among 
other  things,  that  so  much  of  the  debts  and  legacies  of  the  said 
John  Philipps  Langharne  and  John  Edmund  Philipps  Langharne 
as  their  respective  personal  estate  should  be  insufficient  to  pay 
should  be  raised  by  mortgage  or  sale  of  their  real  estate,  and  that 
the  money  to  be  raised  therebv  should  '^be  applied  in  payment  r»oi  o 
of  so  much  of  the  debts  of  the  testator  John  Philipps  Lang-  '- 
hame  as  his  personal  estate  should  not  be  sufficient  to  pay,  and  then 
in  payment  of  so  much  of  the  legacies  given  by  his  will  as  bis  per- 
BOiud  estate  would  not  be  sufficient  to  pay,  and  in  payment  of  the 
charges  of  8000/.  each  to  his  children,  and  then  in  payment  of  so  much 
of  the  debts  and  legacies  of  the  said  testator  John  Philipps  Langharne 
as  his  personal  estate  would  not  be  sufficient  to  pay ;  and  that  such 
real  estate,  subject  to  such  mortgage,  or  the  residue  thereof,  and  in 
case  of  sale,  should  be  settled  and  conveyed  by  the  said  Edwardes 
Tucker  and  Charles  Allen  Philipps,  the  trustees,  to  the  uses  in  the 
will  of  the  said  testator  John  Edmund  Philipps  Langharne  mentioned. 

In  pursuance  of  the  said  decree,  by  indenture  dated  January  ISth, 
1832,  William  Edwardes  Tucker  demised  the  tenement  in  q^uestion  to 
William  Philipps  Langharne  and  the  said  Nathaniel  Philipps,  their 
executors,  administrators,  and  assigns,  as  expressed  in  the  said  deed, 
for  the  then  residue  of  a  term  of  1000  years  created  by  the  said  will 
of  the  said  John  Philipps  Langharne. 

Between  January,  1882,  and  August,  1882,  the  said  William 
Philipps  Langharne,  who  was  a  brother  of  the  testator  John  Edmund 
Philipps  Langharne,  assumed  the  name  of  Philipps,  and  became  Sir 
William  Philipps  Langharne  Philipps,  Bart. 

By  indenture  of  release  and  settlement  dated  August  7th,  1832, 
grounded  on  the  usual  bargain  and  sale  for  a  year  (precedent  thereto), 
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the  said  William  Sdwardes  Tucker,  in  porauance  of  the  directions  for 
a  settlement  contained  in  the  secondly  stated  will  and  the  said  decree 
in  Tucker  o.  Langhame,  released  the  tenement  in  question  to  John 
Hill  Harries  and  Amos  Crymes  (the  bargainees  for  a  year  thereof), 
*2141  ^^^^^  heirs  *and  assigns  (subject  to  the  term  of  1000  years 
-'  created  by  the  will  of  John  Philipps  Langharne,  deceased), 
subject  to  the  mortgages  mentioned  in  the  scnedule  to  the  now  reciting 
deed, — one  of  which  mortgages  therein  mentioned  is  that  to  which  the 
tenement  of  Cotts  was  subject  by  the  deed  ^  bearing  date  the  ISth  of 
January  then  last  for  securing  to  Nathaniel  Philipps  and  Sir  William 
Philipps  Langhame  Philipps,  as  trustees  for  and  on  behalf  of  Eliza- 
beth Philipps  Greene,  the  sum  of  80002.  and  interest, — ^To  the  use  and 
intent  that  several  life  annuities,  amon^  others  the  annuityof  50/.  to 
the  said  Elizabeth  Philipps  Greene,  might  be  had  thereout  as  rent* 
charges,  and  powers  of  entry  and  distress,  and  perception  of  rents  and 
profits  for  the  recovery  thereof;  and,  subject  tnereto,  to  the  use  of  the 
said  Sir  William  Philipps  Langbarne  Philipps  for  life,  with  remainder 
to  the  use  of  trustees  during  his  life,  upon  the  usual  trusts  to  preserve 
contingent  uses,  with  remainder  to  the  use  of  the  first  and  other  sons 
of  Sir  William  Philipps  Langharne  Philipps  in  tail,  with  remainder 
to  the  use  of  all  the  aaughters  of  Sir  William  Philippe  Langhame 
Philipps  as  tenant  in  common  in  tail,  with  cross-remainders  between 
them  as  tenants  in  common  in  tail,  with  remainders  over ;  and  power 
was  thereby  given  to  Sir  William  Philipps  Langhame  Philipps  during 
his  life  to  demise  the  tenement  in  question  to  any  person  not  exceeding 
three  lives  or  twenty-one  years  in  possession,  at  the  best  yearly  rent 
or  rents,  payable  half-yearly,  without  fine. 

Sir  William  Philipps  Langharne  Philipps  survived  his  co-trustee 
under  the  deed  of  toe  13th  of  January,  1882,  and  died  in  January, 
1850.  Letters  of  administration  to  his  effects,  with  the  will  annexecl, 
were  granted  to  his  daughter  Lilla,  now  Ltlla  Philipps  Cross,  and  one 
of  the  defendants. 

*2151  *^^  ^^^  ^^^  ^  January,  1858,  the  said  Lilla  Philipps 
•'  Langharne  (she  having  dropped  the  name  of  Philipps),  bv  a 
deed,  reciting  that  the  8000/.  secured  for  the  benefit  of  Mr.  and  Mrs. 
Greene  by  mortgage  on  the  lands  (amongst  others)  of  Cotts  was 
unpaid,  and  that  the  parties  entitled  to  the  premises  under  the  limita- 
tions contained  in  the  will  of  John  Edmuiia  Philipps  Langhame  had 
given  notice  of  their  intention  to  pay  off"  the  mortgage,  that  she  had 
applied  to  Abraham  James  Nisbett  Council,  and  that  he  had  con- 
sented to  advance  the  80002.  upon  having  the  said  mortgage  assigned 
to  him,  assigned  the  mortgage  to  Council,  and  the  SOOOL  subject  to 
the  equity  of  redemption. 

The  said  Nathaniel  Philipps  died  afterwards,  but  before  the  execu- 
tion of  the  indentures  of  the  2Sd  and  24th  of  January,  1835,  herein- 
after mentioned. 

Sir  William  Philipps  Langhame  Philipps  died  on  the  17th  of  Feb 
ruary,  1850.  He  leUr  one  son  and  four  daughters,  his  onlv  children, 
him  surviving,  viz.  Godwin  Philipps  Langharne  Philipps  (who  on  his 
father's  death  became  Sir  Godwin  Philipps  Langharne  Pnilipps,  Bart.), 
his  only  son,  and  Sarah  Elizabeth  Langharne  Philipps,  Lilla  Philipps 
Langharne  Philipps,  Lavinia  Philipps  Langharne  Philipps,  and  Char- 
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lotte  PHilippB  liOnghaarne  Philippt,  his  four  daugbteis :  and  Sir  Wil- 
liam Philipps  Lan^ame  Pfailipps  had  not  had  any  other  ohild  who 
left  issae  -living  at  the  decease  of  Sir  William  Philipps  Langharne 
Philippr). 

Larinia  Philipps  Langharne  Pfailipps  and  Charlotte  Philipps  Lang- 
harne Philipps  respectively  afterwards  died  spinsters. 

Sir  Godwin  Philipps  Langharne  Philipps  aied  on  the  18th  of  Feb- 
ruary, 1867,  an  infant,  without  issue  and  unmarried,  and  without 
having  done  anything  to  bar  'his  estate  tail  in  the  tenement  in 
question. 

*The  said  Sarah  Elizabeth  Langharne  Philipps,  a  defendant,   r*oi  g 
after  the  death  of  her  father,  intermarried  with  and  is  now  the  '- 
wife  of  the  defendant  George  Ransley  White. 

The  said  Lilla  Philipps  Langharne  Philipps,  a  defendant,  after  the 
death  of  her  father,  intermarried  with  ana  is  now  the  wife  of  the 
defendant  Robert  ISing  Gross. 

*  By  indenture  of  lease  and  release,  dated  respectively  the  28d  and 
24th  of  January,  1886,  Sir  William  Philipps  Langharne  Philipps  con- 
veyed hid  life  estate  under  the  above-stnted  indenture  of  release  and 
settlement  of  the  7th  of  August,  1882,  in  the  tenement  in  question,  to 
John  Walters,  Thomas  Beynon,  and  Charles  Brigstocke,  upon  trust 
by  way  of  mortgage  thereof  and  leaving  the  equity  of  redemption  in 
liimself. 

By  an  indenture  of  lease  dated  March  26th,  1887,  and  made  between 
the  said  Sir  William  Philipps  Langharne  Philipps  of  the  jQrst  part, 
•fohn  Walters,  Thomas  Beynon,  and  Charles  Brigstocke,  of  the  second 
part,  and  Benjamin  Harries,  of  the  third  part,  and  sealed  with  the 
seals  of  the  respective  parties,  it  was  witnessed  that  Sir  William 
Philipps  Langharne  Philipps,  in  exercise  or  execution  of  a  certain 
power  or  authority  for  that  purpose  given  and  reserved  to  him  by  the 
will  of  John  Edmund  Philipps  Langharne,  and  of  all  other  powers 
and  authorities  enabling  him  in  that  behalf,  demised,  leased,  and  to 
farm  let,  and  John  Walters,  Thomas  Beynon,  and  Charles  Brigstocke, 
according  to  their  respective  estates  and  interests  in  the  premises, 
granted,  demised,  and  confirmed  unto  Benjamin  Harries  a  certain 
^rm  called  Cotts,  in  the  parish  of  Hasguard,  in  the  county  of  Pem- 
broke, to  bold  unto  Benjamin  Harries,  his  executors,  administrators, 
and  assigns,  from  the  day  of  the  date  thereof  *for  the  natural  r«oi7 
lives  of  Thomas  Harries  and  George  Harries,  sons  of  the  lessee,  '• 
and  Martha  Da  vies,  and  the  life  of  the  survivor  of  them  (one  or  more 
of  whom  is  still  living),  at  the  yearly  rent  of  145/.  thereby  reserved, 
payable  half-yearly,  on  the  25th  of  March  and  29th  of  September. 

It  appears  by  the  last-mentioned  lease  that  the  said  Benjamin 
Harries  Was  in  occupation  of  the  premises  when  the  lease  was 
executed. 

By  lease  and  release,  dated  the  20th  and  21st  of  November,  1840, 
the  said  Benjamin  Harries  assigned  his  lease  to  his  son,  Thomas 


By  deed  of  July  20th,  1852,  the  said  Thomas  Harries  assigned  the 
lease  to  John  Arnold;  and  by  indenture  dated  the  27th  of  February, 
1857,  Arnold  granted  an  underlease  of  the  tenement  to  Howell,  by 
way  of  mortgage,  and  Howell  entered  as  mortgagee.    The  mortgagor, 
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Arnold,  by  the  said  deed  became  tenant  to  Howell;  and  Arnold 
underlet  the  land  in  question  to  the  present  plaintiff 

Copies  of  the  deeds  of  March  26th,  1887,  of  20th  and  21st  of  No- 
vember, 1840,  of  July  20th,  1852,  and  the  27th  of  February,  1857, 
and  of  the  said  deeds  of  ISth  of  January,  1882,  and  the  7th  of  Augusts 
1832,  were  annexed  to  and  were  to  be  taken  as  part  of  the  case. 

On  the  25th  of  September,  1857,  John  Arnold  paid  rent  to  the 
defendants  or  their  affents,  having  been  called  upon  so  to  do  by  a 
letter  from  Messrs.  Bidgway  &  Co.  dated  the  14th  of  April,  1857. 

The  following  correspondence  took  place  between  Messrs.  Ridffway 
&  Drake,  the  agents  of  the  defendants,  the  said  John  Arnold,  the 
assignee  of  the  lease,  and  the  other  persons  named,  at  the  times  the 
letters  respectively  purport  to  bear  date.  Mr.  Oreene  mentioned  in 
*2181  ^^  correspondence  was  the  annuitant  ^entitled  to  an  annuity 
-'   of  oOL  charged  upon  the  said  tenement. 

'*  To  Mr.  John  Arnold.  "  14th  April  1867. 

''Sir, — In  consequence  of  the  death  of  Sir  Godwin  Langhame,  the 
rent  of  your  farm  of  Cotts  will  for  the  past  half-year  and  in  future  be 
payable  to  his  sisters,  Miss  Sarah  and  Miss  Lilla  Philipps  Langharne, 
and,  by  their  authority,  to  me.  You  will  be  kind  enough  to  let  me 
know  what  payments  you  have  hitherto  been  accustomed  to  make  oat 
of  your  rent,  because  for  the  past  half-year  and  in  future  you  will  act 
be  troubled  to  make  them,  but  will  pay  your  full  rent  to  me,  and  I 
will  make  the  payments  in  question.  I  shall  be  obliged  by  yoar 
answer  by  return  o!  post,  as  I  leave  for  Haverfordwest  in  a  few  days. 

''  Alexandsb  Ridgwat.*' 

"  Harmonston,  April  17,  1857. 

"  Alexander  Bidgway,  Esq. 

"  Sir, — In  answer  to  your  letter  of  the  14th  instant,  I  beg  to  say  I 
had  no  payments  to  make ;  but  Mrs.  Greene's  annuities  are  paid  from 
the  other  farms.  I  have  paid  Mrs.  Greene  in  February  last,  an 
account  of  Michaelmas  rent,  261.  Also  to  Mr.  Joseph  Lewis  1^  &8^ 
late  agent,  by  Mrs.  Greene's  request.  I  shall  feel  happy  in  doing  as 
you  request  hoping  that  you  will  allow  me  the  same  privileges  as 
•other  landlords  do,  that  is,  Christmas  and  June  to  pay  the  rent. 

''  John  Abnold." 

*Rent    ....    30Z. 

"Tithes.    .    .    .    15/. 

"  County  road  rate   ^cL  in  the  pound, 

"  Boad-rate      .    .    U.  id 

'Poor-rate      •    •    29. 

•'Landtax       •    .    2/." 
♦01 01  *"  Haverfordwest,  April  17, 1867. 

^^^J       "  A.  Bidgway,  Esq. 

"  My  dear  Sir, — I  enclose  a  draft  on  Messrs.  Williams,  Deacon  & 
Co.,  for  14/.,  balance  of  Mr.  Arnold's  rent  for  the  Cotts  Farm,  as 
above.  He  has  reqaested  me  to  say  that  he  is  threatened  (by  Mr. 
Joiseph  Lewis)  with  a  distress,  in  the  event  of  his  not  paying  Mrs. 
Greene  her  half-year's  annuity  on  the  29th  of  September  instant,  and 
wishes  to  know  whether  he  is  to  pay  it  or  allow  a  distress  to  be  put 
in.  He  will  make  no  payment,  except  to  avoid  a  distress,  without 
your  instructions,  and  trusts  to  receive  the  usual  term  of  three  months 
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after  the  rent  beoomea  due  before  being  required  to  pay ;  or,  in  other 
worda»  that  yon  will  fix  days  for  receiving  at  Christmas  and  Midsum- 
mer, instead  of  those  on  which  the  rent  is  reserved  by  the  lease.  Mr. 
Evans  called  on  Saturday,  in  accordance  with  his  promise,  but  was 
not  prepared  to  make  any  payment.  Should  he  not  pay  on  Saturday 
next»  I  think  a  distress  should  be  put  in,  and  will  thank  you  to  let 
me  know  in  the  mean  time  the  names  of  Mr.  and  Mrs.  White  and  Miss 
Langhame.  "Hbnbt  Mathias." 

**  1857.  25th  Marok.  Half-year's  rent  then  dae  for  Cotte  Farm  in  the 

occnpation  of  John  Arnold 72  10  0 

7th  Maroh.  P^d  lira.  Greene  in  advanee  on  aooonnt  of  intereet 
due  26th  March  on  her  mortgpige    •    •    25    0  0 
20th  Jane.    Paid  Mrs.  Greene  her  |  year's 

annuity  due  25th  March  last   21  13  4 
Ineome-taz  on  50^ 3    6  8    25    0  0 

The  Rer.  S.  Brown  }  year's 

tithe 7  10  0 

12th  Sept.    Cash 14    0  0 

Inoome^az  on  161.     ....      1    0  0    15    0  0      72  10  0 

*0n  the  23d  of  February,  1858,  a  letter  was  written  to  the  r^roon 
tenant,  Arnold,  by  Messrs.  Bidgway  k  Drake,  of  which  the  ^ 
following  is  a  oopy : — 

"  London,  28d  Feb.  1868. 

"  Mr.  John  Arnold. 

"  Dear  Sir, — The  Bank-billa  for  832.  and  242»  were  duly  received 
and  placed  to  the  credit  of  your  rent.  When  the  balance  is  remitted, 
you  shall  have  the  regular  receipt.  Be  kind  enough  to  bear  in  mind 
that  Mr.  Powell  has  not  the  slightest  power  to  interfere  with  you,  and 
never  had.  Although  you  were  frightened  into  paying  money  to  Mrs. 
Greene  before,  and  we  were  willing  to  assist  you  out  of  that  difficulty, 
we  shall  not  permit  such  a  thing  again.  On  the  contrary,  we  have  no 
hesitation  in  holding  you  harmless  from  any  attempt  he  may  make  to 
put  in  a  distress  as  he  threatens.  He  dares  not  do  it ;  and  you  may 
tell  him  so. 

"  Miss  Lilla  Langharne  is  Mrs.  Greene's  trustee ;  and  she  alone  has 
the  power  of  enforcing  payment  of  Mrs.  Greene's  money :  but,  by  a 
deed  executed  in  January,  the  &rm  of  Cotts  became  cleared  of  Mrs. 
Greene,  her  trustee,  her  mortgage,  and  her  impertinence ;  and  she  has 
no  more  right  to  talk  to  you  about  your  rent  than  Sir  John  Owen. 
The  present  mortgagee  is  a  gentleman  named  Connell,  from  whom 
you  will  receive  a  notice  aoout  the  payment  of  your  rent,  as  he 
intends  to  cut  the  matter  short  by  receiving  it  himself,  which  he  is  at 
liberty  to  do,  as  he  stands  in  the  same  position  as  Sir  W.  Langhame 
did  at  his  death. 

'*  Be  kind  enough  to  write  us  bv  return  of  post  what  course  you 
intend  to  take,  because  on  that  will  depend  our  own  action  in  respect 
to  your  fisirnu  If  you  pay  your  rent  according  to  the  notice  you  have 
received  from  us,  you  have  nothing  to  fear:  but,  if  not,  we  r^ooi 
*cannot  disguise  from  you  the  fact  that  matters  will  be  brought  *- 
to  a  very  speedy  issue.  "  Bidgwat  &  Drake." 

The  notice  first  referred  to  in  Messrs.  Bidgwav  k  Drake's  letter  of 
the  28d  of  February,  1868,  was  in  the  words  following : — 
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"  I  hereby  'giV(9  yon  notice,  tbait,  by  an  indentnre  beflring  date  tbe 
18th  of  Jdnuary,  1858,  and  made  between  Lilla  Philipps  Langharne^ 
of  No.  16,  Great  Tafton  Street,  in  the  county  of  Midaleaex,  spinster, 
of  the  one  part,  and  myself  of  the  other  part,  for  the  coinsideration 
therein  mentioned,  she  *^the  said  Lilla  Philipps  Langhame,  in  irhom 
the  snm  of  80001.  hereinafter  mentioned  was  then  vested,  and  also  the 
hereditaments  and  premises  hereinafter  mentioned,  and  on  which  the 
same  sum  is  ^edired  for  the  residue  of  a  term  of  1000  yiears,  aa  the 
administratrix  of  her  father,  the  late  Sir  William  Philipps  Langharne 
Philipps,  who  was  the  surviving  trustee  of  the  settlement  made  on 
the  marriage  of  John  Greene,  E^.,  and  Elizabeth  PhilippB  his  wife, 
and  to  which  said  Sir  William  Philipps  Langharne  Philipps  and  his 
then  co-trustee  the  said  hereditaments  and  premises  were  assigned  by 
an  indenture  bearing  date  the  13th  of  May,  1832,  for  the  said  term  of 
1000  years,  subject  to  a  proviso  for  redemption  on  payment  of  the 
sum  of  80002.  thereby  secured,  and  interek,  did  transfer,  amongst 
other  hereditaments,  the  farm,  hereditaments,  and  premises  in  your 
occupation,  called  Gotts,  for  the  remainder  of  the  said  term,  and  the 
said  sum  of  80002.,  and  the  interest  thereby  secured  to  me,  my  exe- 
cutora,  admlinistratbrs,  and  assigns :  And  I  hereby  give  yon  further 
notice  to'pay  your  rent  in  future  to  me  or  to  my  agent  authoriKed  by 
me  for  the  time  being  to  receive  the  same,  and  to  no  other  .person  or 
persons  whomsoever.    Dated  the  11th  day  of  March,  1858. 

"  A.  J.  N.  OoKNKiiL,  M.  D." 
*2221  ^Sub8e(]tnently  to  such  notice  being  given  as  aforesaid,  an 
^  action  was  brought  in  the  Court  of  Exchequer  by  Dr.  Connell 
for  the  dtim  of  160/.  10^.,  parcel  of  the  arrears  hereinafter  mentioned 
to  have  been  distrained  for  by  the  defendants ;  and  a  judgment  for 
that  amount  (hy  default)  Was  obtained  on  ^he  20th  Of  May,  1859,  for 
all  rent  up  to  Michaelmas,  1868.  Afterwards,  a  further  sum  of  the 
said  rent  oecame  due  and  in  arrear,  and  so  remained  up  to  the  time 
of  the  distress  hereinafter  mentioned.  And  thereupon  the  distress  in 
respect  of  which  the  present  proceedings  arise  was  on  the  12th  of 
June,  1860,  levied  by  one  James  Jones,  in  pursuance  of  the  following 
warrant  of  distrete : — 

'*  Mr.  James  Jones,  of  Haverfordwest,  bailiff. 

"  We  do  hereby  authorize  and  empower  you  to  seize  and  distrain 
the  goods,  chattels,  stock,  and  crops  of  Jphn  Arnold  for  the  snm  of 
276/.  Os.  id.,  balance  of  rent  due  on  the  25th  March  last  under  an 
indenture  of  lease  dated  the  25th  day  of  March,  1887,  and  made 
between  Sir  William  Philipps  Langharne,  Bart.,  of  the  first  part, 
John  Waiters,  Thomas  Beynon,  and  Charles  Bigstock,  of  the  second 
part,  and  Benjamin  Harries  of  the  third  part,  for  and  in  respect  of  the 
messuage,  lands,  and  hereditaments  called  Gotts.  situate  and  being  in 
the  parish  of  Hasguard,  in  the  county  of  Pembroke;  and  for  so  doing 
this  shall  be  yoar  sufiicient  warrant  and  indemnity.  Dated  this  4th 
day  of  June,  1860.    Yours,  &c.         "Gborob  Ranslst  White. 

"  Sarah  Eltzabbth  Whitb. 
"  SoBBRT  King  Cross. 
"  Lilla  Philipps  Gross. 

"  T  hereby  authorize  and  confirm  the  above  distress.  Dated  this 
4th  day  of  June,  1860.    Yours,  Ac.  "  A.  J.  N.  GoKifBLL." 
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^Th0!  warrant  by  which,  the  distress  was  authorized  wbjb^  r*228 
amoBgst  the  admissions  made,  by  the  parties.:  but  uo  ootice,  *- 
was  takea  by  eounsel  of  the  signature  to  the. warrant;  nor,, after  the 
case  was  reserved  for  consideration  by  the  Court,  was  the  warrant  of 
distress  forwarded  with  the  other  document^  to  the  Judge.  He  natur- 
ally supposed,  under  such  circumstances^  tliat  the  warrant  of  distress 
was  ia  the  usual  form«  and  signed  by  the  defendants  alone :  nor  was  it 
until  the  case  was  sent  to  him  for  settlement  with  a  view  to  the  appeal, 
that  he.  was  aware  that  the.  warrant  of  distress  had  been,  signed  by  any 
other  than  the  defendants. 

The  said  Qeorge.  Bansley  White^  and  Sarah  Elizabeth  White, 
Bobect  King  Croast,  and  LiUa  Philipps  Cross,  are  the  defendants  in  the 
present  action  of  replevin :  and  the  said.  A.  J.  N.  Connell  is  the  person 
named  CopuieU  m^xtioned  in  the  letter  of  Messrs.  Bidgway  &.  Drake, 
aad  in  the  notice,  therein  referred  to. 

The.  distress  was  afterwards  levied  for  the  rent  mentioned  in  the 
said  authority  to  distrain,  being  276Z.  0«.  liL:  but  the  notice  of  distress 
which,  was  served,  upon  the  plaintiff  purported  to  be  in  the  names  of 
Geoi;ge  Bansley  White,  and  Sarah  Elizabeth  White  his  wife,  and 
Itobert  King  Cross  and  Lilla  Philipps  Cross  his  wife  (the  defendants 
ia  thi^  action),  alone^ 

The  gpoda  were  replevied,  and  the  present  replevin  suit  instituted. 

The  cause  came. on  for  trial  on  t^e  17th  of  July,  1860 ;  and.  in  the 
course  of  the  trial  the  documents,  niattera,  and  &cts  hereinbefore  stated 
^ere  proved  or  admitted. 

The  judgment  obtained  in  the  Court  of  Exchequer  by  Connell 
agaiiist  Arnpld  was  inpluded  in  the  list  of  admissions  agreed  upon 
before,  and  acted  upon  at  the  trial.  The  admissibility  of  the  last- 
mentioned  judgment  iu  evidence  was  objected  to  at  the  trial  r«Q04 
by  the  de&udant^s  coiinsel,  on  the  ground  that  it  was  res  inter  '- 
alios  acta,  and  that  there  was  no  privity  between  the  parties  thereto 
and  the  pi;eseat  dfefendants.  The  objection,  however,  was  overruled 
by  the  Judge,  as  it  had  been  previously  arranged  by  written  agree- 
ment bct^ireen  the  parties  that  it  should  be  admitted  and  received  in 
evidence,  and  now  forms  one  of  the  grounds  of  the  present  appeal : 
and  Mr.  Hare  proved,  that,  idthough  he  had  applied  to  Arnola,  the 
tenant  of  the  land  in  question,  on  uie  part  of  Dr.  Connell,  for  rent,  he 
had  received  none. 

Mr.  Henry  Mathias,  a  member  of  the  firm  of  Powell,  Mathias  & 
Evans,  solicitors  at  Haverfordwest,  stated  that  he  acted  in  the  country 
ibr  Mr.  Bidgway,  who  was  the  agent  of  the  defendants,  the  firm  acting 
at  that  time  for  Mr.  Qreene ;  but,  when  the  interests  of  the  defendants 
and  Mrs.  Greene  became  conflicting,  he  declined  any  longer  to  act  for 
Mr.  Bidgway.  He  proved  that  he  received  in  1857  rent  from  Arnold, 
under  whom  the  plaintiff  immediately  claims,  and  paid  the  balance 
after  paying  Mrs.  Greeners  annuity  and  other  payments  to  Mr.  Bidg- 
way as  agent  of  the  defendants  (vide  letter  of  17th  April,  1857,  antd, 
p.  219).  From  the  evidence  of  John  Arnold  it  appeared  that  he  had 
paid  rent  for  the  land  in  question  to  one  Joseph  Lewis,  who  used  to 
send  it  to  Mrs.  Greene  and  to  Sir  Godwin  Philipps,  and  subsequently 
that  he  had  paid  rent  to  Mr.  Henry  Mathias. 
It  appeared  from  the  evidence  of  Mr.  Evan  Hare,  a  solicitor,  that  he 
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had  acted  for  some  time  for  the  defendants  and  for  Dr.  Connell ;  that 
the  demand  under  the  warrant  of  distress  the  subject  of  this  action 
was  2762.  Os.  7d.;  but  that,  after  the  deduction  of  several  payments  to 
which  the  landowners  were  liable,  it  amounted  to  2282.  8^.  Id.,  which 
^Qos-i  sum  included  the  '^sum  recovered  by  way  of  rent  for  the  land 
-I  in  question  by  the  judgment  of  the  Court  of  Exchequer  in 
favour  of  "Dr.  Connell.  It  also  appeared  from  the  evidence  of  this 
witness,  that  he  had  made  application,  on  behalf  of  Dr.  Connell,  to 
Arnold,  for  rent  in  respect  of  the  land  in  question,  but  had  received 
none ;  that  the  judgment  of  the  Court  of  Exchequer  of  May,  1869,  in 
favour  of  Dr.  Connell,  included  the  rent  for  the  land  in  question  up 
to  September,  1858 ;  and  that  the  rent  distrained  for  by  the  defendants 
was  for  three  years  ending  March,  1860. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiff 
or  the  defendants  were  entitled  to  judgment  in  the  said  action. 

Tomlinson  (with  whom  i»as  C.  E.  Chkridge),  for  the  appellants. — ^The 
tenant  for  life  under  the  settlement  grants  a  lease  for  three  lives.  That 
lease  being  void,  the  admissions  set  out  in  the  case  clearly  show  that 
the  relation  of  landlord  and  tenant  between  the  lessee  and  those  claim 
iog  under  him  and  the  appellants,  the  tenants  in  tail,  was  created.  A 
semblance  of  difficulty  arises  from  the  term  of  1000  years  which  was 
vested  in  William  Philipps  Langharne  and  Nathaniel  Philipps  as 
trustees,  which,  as  to  one  moiety,  became  merged  in  the  life  estate  of 
William  Philipps  Langharne,  the  other  undivided  moiety  remaining 
in  Nathaniel  Philipps,  whose  representatives  are  not  now  known.  Tn 
respect  of  the  reversion  in  the  one  undivided  moiety  vested  in  them 
as  tenants  in  tail  under  the  original  settlement,  the  appellants  were 
clearly  entitled  to  distrain.  [Byles,  J. — What  is  the  consequence  if 
one  of  the  two  tenants  of  the  term  becomes  the  freeholder  7  Is  it  that 
the  one  moiety  merges,  and  that  his  companion  has  the  other  moiety  ?] 
That  the  moiety  of  the  term  merged  in  the  life  estate,  is  clear  from 
*2261  ^^'^  Ralph  Bovey's  Case,  *Ventr.  198,  cited  Vin.  Abr.  Merger 
■»  (G),  pi.  16, — "  The  use  of  land  is  limited  to  A.  for  ninety-nine 
years,  and  that  J.,  K.,  L.,  M.,  N.,  and  0.,  who  were  feoffees  to  uses, 
should  be  seised  to  their  own  use  in  trust  for  A.  and  his  heirs,  with 
power  to  A.  to  alter  and  limit  the  trust  as  he  should  think  fit  After- 
wards A.  on  his  marriage  assigns  the  ninety-nine  years'  term  to  J. 
(one  of  the  trustees)  and  W.  R.,  a  stranger,  in  trust  for  himself  (A.) 
for  life,  remainder  to  his  wife  for  life,  remainder  to  the  heirs  male  of 
their  two  bodies,  and  by  the  same  deed  limits  the  trust  of  the  inherit- 
ance in  the  same  manner.  A.  grants  a  rent-charge  to  Sir  R.  B.  and 
his  heirs,  with  power  to  enter,  &c.  A.  and  his  wife  die,  leaving  B. 
their  son.  The  rent  being  in  arrear,  Sir  R.  B.  enters.  Then  J.  and 
the  other  trustee  assign  the  term  of  ninety-nine  years  to  B.,  who  leased 
to  the  plaintiff  in  ejectment.  The  jury  upon  hearing  the  opinion  of 
the  Court  found  for  the  plaintiff  for  all  save  a  sixth  part ;  for,  so 
much  was  drowned  and  surrendered  by  the  assignment  of  A.  to  J^ 
one  of  the  six  joint  tenants  of  the  reversion."  Wiscot's  Case,  2  Co. 
Rep.  60  b,  is  to  the  same  effect.  "  A.,  tenant  for  life,  the  remainder 
to  B.  and  three  others  for  life,  the  reversion  to  C.  and  his  heirs  expect- 
ant:  C.  levied  a  fine  sur  conusance  de  droit  come  ceo,  &c.,  to  A.  and 
B.,  to  the  use  of  B.  for  life,  and  after  his  death  to  the  use  of  B.  in  fee  r 
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A.  died,  and  afterwards  B.  died :  and,  whether  the  jointure  was  severed 
or  noty  so  that,  after  the  death  of  A.,  B.  was  tenant  in  common,  was 
the  question.  And  it  was  resolved  that  the  jointure  was  severed ; 
and  this  difference  taken, — when  the  fee  simple  is  limited  bj  one  and 
the  same  conveyance,  there  the  one  mav  have  a  fee  simple  and  the 
other  an  estate  for  life,  jointly ;  but,  when  they  are  first  tenants  for 
life,  and  afterwards  one  of  them  doth  get  the  fee  simple,  or  the  fee 
simple  doth  descend  to  one,  there  the  jointure  is  severea." 

*  Montague  Smith,  Q.  C.  (with  whom  was  T.  Allen),  for  the  r»907 
respondent — ^It  cannot  be  denied  that  under  the  circumstances  ^ 
one  moiety  of  the  term  did  mer^e  in  Sir  William  Langharne,  the 
other  moiety  remaining  in  Nathaniel  Philipps.  But,  at  the  same  time, 
it  is  clear  that  all  the  parties  treated  this  as  a  subsisting  term,  and 
that  it  vested  in  Dr.  Oonnell, — a  blunder  to  which  the  respondent  was 
no  party.  It  is  submitted,  however,  that  Dr.  Connell  having  been 
hela  out  to  the  tenants  as  the  person  entitled  to  the  reversion,  and 
having  a  right  to  receive  the  rent,  and  they  having  come  in  under 
Dr.  Connell,  it  is  too  late  for  the  appellants  now  to  turn  round  and 
say  that  they  were  mistaken.  -  [Williams,  J.,  referred  to  Doe  d.  Hig- 
ginbotham  v.  Barton,  11  Ad.  4  E.  307  (E.  C.  L.  R.  vol.  89),  3  P.  &  D. 
194.]  In  Pickard  v.  Sears,  8  Ad.  k  E.  469  474  (E.  C.  L,  R.  vol.  33), 
2  N.  &  P.  488,  Lord  Denman,  delivering  the  judgment  of  the  Court, 
says :  "  The  rule  of  law  is  clear,  that,  where  one  by  his  words  or  con- 
duct wilfully  causes  another  to  believe  the  existence  of  a  certain  state 
of  things,  and  induces  him  to  act  on  that  belief,  so  as  to  alter  his  own 
previous  position,  the  former  is  concluded  from  averring  against  the 
latter  a  difterent  state  of  things  as  existing  at  the  same  time."  And 
that  is  confirmed  by  Gregg  v.  Wells,  10  Ad.  &  E.  90  (E.  C.  L.  R.  vol. 
87),  2  P.  &  D.  296,  and  Freeman  v.  CJooke,  2  Exch.  654.t  The  letter 
of  the  23d  of  February,  1858,  from  Messrs.  Ridgway  &  Blake,  the 
attorneys  for  the  appellants,  fully  warranted  the  tenant  in  assuming 
that  Dr.  Connell  alone  was  the  person  entitled  to  receive  the  rent : 
and  it  is  not  competent  to  them  now  to  say  that  that  representation 
was  the  result  of*  mistake. 

TnnUnson,  in  reply. — The  utmost  extent  of  the 'Effect  of  the  repre- 
sentation made  by  Ridgway  &  Blake  would  be  to  excuse  the  tenant 
for  having  in  pursuance  of  their  letter  paid  rent  to  Dr.  Connell.  It 
may  be  'conceded  also,  that  suffering  judgment  by  default  in  r«90Q 
an  action  for  the  rent  would  be  equivalent  to  payment.  But  the  ^ 
doctrine  of  Pickard  v.  Sears  has  never  been  held  to  apply  to  the  con> 
veyance  of  land,  or  to  affect  title.  In  Lyon  i*.  Reed,  13  M.  k  W.  285, 
309,t  Parke,  B.,  in  delivering  the  jud^ent  of  the  Court  of  Exche- 
quer, says:  "The  acts  in  pais  which  bind  parties  by  way  of  estoppel 
are  but  few,  and  are  pointed  out  by  Lord  Coke,  Co.  Litt.  852  a.  They 
are  all  acts  which  anciently  really  were,  and  in  contemplation  of 
law  have  always  continued  to  be,  acts  of  notoriety,  not  less  formal 
and  solemn  than  the  execution  of  a  deed,  such  as  levy,  fntry,  accept- 
ance of  an  eaiaie,  and  the  like."  Besides,  it  must  not  be  lost  sight  of 
that  these  parties  were  married  women,  incapable  of  appointing  attor- 
neys, and  therefore  not  bound  by  any  representation  made  by  persons 
assuming  to  act  in  that  capacity  for  them. 

Ebljb,  C.  J. — ^I  am  of  opinion  that  our  judgment  in  this  case  ought 
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to  be  for  the  defeadantst  The  defendants  ayow  the  t^kin^  of  the 
goods  as  a  distress  for  rent ;  and  the  question  is  whether  they  had  Miy 
right  to  distrain.  It  appears  from  the  title  which  is  set  oot  in  the 
case  that  the  fee  simple  of  the  estate  has  been  traced  down  to  the 
defendants..  There  is  a  devise  of  the  fee/  and  a.  settlement  of  the 
estate  with  a  power  of  leasing  for  lives.  Pending  the  duration  of 
the  life  estate  a  lease  was  executed  to  the  plaintiff  for  three  lives^ 
under  which  lease  he  entered ;  and  the  remainder  in  tail  gives  the  de- 
fendants the  rights  of  landlords. in  respect  of  the  term  thereby  created. 
So  stands  the  title  as  to  the  fee  simple.  With  respect  to  the  term  of 
lOOO  years  created  under  the  will  of  John  Philipps  Langhame  in  1313, 
for  raising  portions  for  daughters,  one  moiety  appears  to  have  become 
it^ogi  nierged  in  one  of  *tne  defendants,  the  other  being  outstanding 

^  in  an  upknown  party.   As  to  tfaat^  there  is  a<  conveyance  to  Dr. 
Connelly  to  secure  a  sum  of  money  advanced  upon  it  bv  way  of  mort- 
gage.    We  have  nothing  to  do  in  a  Ck>urt  of  lawt  witn  Dr.'Connell's 
rights  under  the  tx>nveyanoe  to>  him»  whatever  those  rights  may  be 
in  a  Court  of  equity.    But  we  are  to  say  whether*  under  these  cir- 
cumstances, the  deiendauts  can  sustain  their  avowry  of  a  right  to* 
distrain  for  the  rent  reserved  by  the  lease  in  respect  of  which  the 
plaintiffs  ma^  be  said  to  have  come  in  under  them.    Now,  it  is  con- 
ceded that,  if  the  defendants  have  the  legal  title  to  the  reversion,, 
though  they  in  fact  distrained  for  the  whole  rent,  yet,  if  they  are  en- 
titled to  any  part  of  it,  they  are  entitled  to  judgment  and  a  return,, 
the  rent  being  apportionable.     Upon,  the  statement  in  the  case  it  is 
clear  that  as  to  a  moiety  the  defendants  had  the  le^al  estate  and  con- 
sequently a  right  to  distrain.    The  case  for  the  plaintiff  was  rested 
entirely  upon  a  letter  of  the  28d  of  February,  1858,  addressed  by 
Messrs.  Bidgway  &  Drake,  acting  as  attorneys  for  one  of  the  defendf- 
aots,  to  the  then  tenant  of  the  premises,  Arnold,,  the  efiect  of  which 
letter  was  to  represent  that  the  legal  estate  was  vested  in  Dr.  Connell,. 
in  respect  of  the  mortgage  to  him  of  the  term  of  1000  years  before 
mentioned,  and  to  direct  that  all  future  rent  should  be  paid  to  hinv 
As  to  so  much  of  the  rent  as  the  plaintiff  has  paid  or  has  n^e  himself 
liable  topay  to  Connell  in  consequence  of  that  representation,  I  agree 
with  Mr.  Smith  and  Mn  Tamlinson  that  the  doctrine  of  estoppel,  as  it 
is  commonly  called,  and  which  is  supposed  to  have  bee.n  first  laid 
down  in  the  case  of  Pickard  v.  Sears,  6  Ad.  &  E.  469  (E.  C.  L.  K  voL 
38),  2  N.  &  P.  488  (though  I  think  traces  of  it  will  be  found  in  our 
law-books  two  or  three  centuries  earlier),  clearly  applies;     That  doc- 
*2301  ^^^  ^  ^'^>  ^^^^  where  one  by  his  words  or  ^conduct  wilfully 

-l  causes  another  to  believe  the  existence  of  a  certain  state  of 
things,  and  induces  him  to  act  on  that  belief,  so  as  to  alter  bis  own 

f)revi6us  position,  the  former  is  Qoncluded  from  averring  against  the 
atter  a  different  state  of  things  as  existing  at  the  same  time.  So  far 
I  agree  that  that  doctrine  (qualified  by  the  judgment  of  the  Court  oC 
Exchequer  in  Freeman  v.  Cooke;,  2  Exch.  654t)  should  have  effect 
here,  but  no  further.  The  party  who  made  the  representation,  or  on 
whose  behalf  it  was  made,  should  never  be  allowed  to  say,  "  Although 
I  represented  to  you  that  which  was  false  or  mistaken,  and  by  that 
representation  induced  you  to  pay  or  to  become  liable  to  pay  rent  to 
Oonnell,  I  now  call  ipon  you  to  pay  it  over  again."    The  plaintiff 
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bas  suffered  jnd^ment  to  go  against  him  at  the  suit  of  Connell  for  a^ 
part  of  the  rent ;  and  to  that  extent  the  distress  cannot  be  sustained. 
But  bejond  that  I  for  one  am  not  inclined  to  give  any  effect  to  the 
letter  of  the  defendants'  attorneys.  I  was  certainly  much  impressed 
with  the  observation  of  Mr.  Tamlinson  that  the  doctrine  of  Pickard  v. 
Sears  can  have  no  application  to  a  conveyance  of  land,  or,  in  other 
words,  cannot  affect  the  title  to  land ;  and  also  with  his  remark  that 
the  letter  in  question  was  that  of  persons  professing  to  be  acting  in 
the  capacity  of  attorneys  for  marned  women,  who  properly  speaking 
oould  not  appoint  an  attorney.  Upon  the  whole,  however,  I  think  we 
are  safe  in  nolding  that  the  plaintiff  is  protected  so  far  as  he  has  acted 
upon  the  fiuth  of  that  communication,  but  that,  as  to  the  balance,  he 
is  without  protection.  Something  has  been  said  about  the  hardship 
of  distraining  for  the  rent  after  that  letter,  without  further  notice. 
All  I  can  say  is,  that  the  case  is  silent  upon  the  point,  though  I  am 
much  inclined  to  think  that  there  must  have  been  a  good  deal  of  dis- 
eassion  between  the  parties  which  has  not  been  *brought  be-  rtiAQ-i 
fore  the  Court.  But  I  must  confess  I  feel  no  scruple  upon  the  ^ 
subject.  If  the  plaintiff  had,  as  is  suggested,  acted  upon  the  faith  of 
that  letter,  it  would  have  been  satisfactory  to  my  mina  to  find  that  he 
bad  paid  the  rent  to  Connell.  He  lias  not,  however,^paid  any  one.  I 
am  not  therefore  deterred  bv  any  consideration  of  hardshipfrom  giving 
my  judgment  in  favour  of  the  defendants. 

Williams,  J. — I  am  of  the  same  opinion.  I  must  conf0ss  I  do  not 
ft^l  at  all  pressed  by  the  ar^,'ument  of  Mr.  Tamlinson  iEU»  to  the  effect 
of  there  being  an  estate  tail,  which  could  not  be  put  an  end  to  without 
the  observance  of  certain  prescribed  formal ities»  becau3e  the  case 
whicb  has  been  put  forward  by  the  plaintiff  is  one  which  does  not. 
dispute  the  existenoe  of  such  estate  tail,  nor  that  the  lease  granted  by 
the  tenant  for  life  in  pursuance  of  the  power  would  operate  as  an 
estoppel  as  between  the  landlord  and.  the  tenant  so  long  as  the  latter- 
retamed  poa^es-sion  under  the  former.  The  proposition  submitted  to, 
US  bv  Mr.  Smith  is  freie  from  all  objections  of  that  nature,  if  well{ 
founded.  What  the  plaintiff  says  is  in  effect  this^ — I  do  not  dispute, 
your  title  as  you  allege  it:  but  you  by  vour  attorneys  gave  me  to 
understand  that  prior  to  your  estate  tail  there  was  a  term  of  1000. 
years  outstanding,  to  which  your  estate  tail  was  subject,  and  which, 
term  had  become  vested  in  Dr.  Connell  in  the  character  of  mortgagee,, 
and  that  term  was  subsisting  at  the  time  of  the  milking  of  my  lease, 
and  therefore  that  Dr.  CoDuell,  according  to  the  case  of  Doe  d.  Higgin- 
Iwtham  i;.  Barton,  11  Ad.  4;.E.  807  (E.  C.  L.  B.  vol.  391  8  P.  &  D.  194, 
had  power  to  turn  out  the  tenant,  by  determining  tne  estate  of  his 
Lmdlord,.  in  respect  of  his  being  a  mere  tenant  at  will  to  the  mort- 
gagee^ unless  he  chose  to  attorn,  to  him.  The  question  is  whether  Mr. 
Smith  has  succeeded  in  *making  out  that  proposition.  I  am  r^ooo 
of  opinion  that  he  has  not.  Not  to  mention  the  difficulty  of  *- 
applying  the  rule  in  Pickard  v.  Sears,  6  Ad.  &  E,  469  (E.  C,  L.  B.  vol.* 
83),  2  N.  &  P.  488,  to  the  case  of  i^  representation  made  by  a  person 
a^uming  to  act  as  attorney  for  i  married  woman,  even  where  such 
representation  has  been  acted  upon,  I  think  there  is  nothing  to  pre- 
vent the  party  who  made  the  representation  from  afterwards  saying, — 
I  was  mistaken  in  the  representation  I  made  to  you,  and,  so  far  as  you 
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have  not  yet  acted  upon  the  faith  of  it,  I  retract  it,  and  require  you  to 
act  as  if  the  representation  had  never  been  made.  Taking,  therefore, 
the  letter  of  Ridgway  &  Blake  to  be  within  the  rule  in  Pickard  v. 
Saars,  as  qualified  by  Freeman  v.  Cooke,  and  to  be  binding  upon  the 
defendants  so  far  as  it  had  been  acted  upon  by  the  plaintiff,  I  think  it 
is  quite  clear  that  that  rule  cannot  apply  to  the  claim  for  rent  in 
respect  of  which  the  representation  had  not  been  acted  upon.  Inas- 
much, however,  as  the  defendants  are  entitled  to  judgment  in  this 
action  if  any  amount  of  rent  was  due  at  the  time  of  the  distress,  it  is 
unnecessary  to  decide  whether  or  not  the  doctrine  of  Pickard  v.  Sears 
applies  even  partially  to  the  present  case. 

Btles,  J.-^I  am  of  the  same  opinion.  To  gather  the  questions  to 
be  decided  in  this  case  from  the  immense  mass  of  paper  which  is 
(perhaps  not  unnecessarily)  laid  before  us  would  have  been  a  task  of 
extreme  difficulty ;  and  I  cannot  forbear  to  express  the  obligation  I 
feel  to  the  learned  counsel  on  both  sides  for  the  very  clear  and  suc- 
cinct manner  in  which  they  have  stated  it  in  the  course  of  their  able 
arguments.  Divested  of  its  accessories,  and  simply  stated,  the  case  is 
in  substance  this, — The  avowants  are  tenants  in  tail.  They  happen 
to  be  married  women, — a  circumstance  which  is  not  altogether  imma- 


*2381  ^^^^^'  ^b^y  ^^^  tenants  in  tail  ^'under  a  settlement  which 
^  contains  a  power  for  the  tenant  for  life  to  lease  for  lives.  A 
lease  was  duly  maae  in  exercise  of  that  power;  and  the  plaintiff  in 
this  replevin  is  the  party  who  represents  the  lessee  under  that  lease 
for  lives.  Now,  the  first  difficulty  which  presents  itself  in  this  case 
arises  from  a  prior  term  of  1000  years  created  under  the  powers  of  the 
settlement,  which  term  precedes  any  possessory  interest  that  could  be 
acquired  under  the  lease  for  lives.  The  history  of  that  term  is  now 
quite  clear,  and,  as  it  seems  to  me,  it  is  entirely  removed  out  of  the 
case.  The  term  became  vested  in  two  trustees,  one  of  whom  happened 
to  be  the  tenant  for  life :  and  I  take  it  that  the  effect  of  that  was  to 
merge  one  moiety  of  the  term  in  him,  leaving  the  other  moiety  in  the 
representatives  of  the  other  trustee,  if  discovered.  Now,  what  were 
his  rights?  He  had  no  right  to  turn  the  tenant  for  l.fe  out  of  posses- 
sion, for  he  had  as  good  a  right  to  be  in  as  himself.  Then,  what 
would  have  been  his  position  had  he  chosen  to  distrain  ?  It  has  long 
been  settled,  in  the  case  of  a  rent-charge,  if  it  be  divided  by  the  act 
of  the  parties,  the  law  will  apportion  it,  and  each  of  the  grantees 
might  distrain  for  his  portion.  A  difficulty  arose  in  the  case  of  a 
rent-service ;  but  that  was  got  rid  of  by  the  statute  4  Anne,  c.  16,  s.  9, 
which  dispensed  with  attornment :  and  in  Rivis  v.  Watson,  5  M.  &  W. 
265,t  it  was  held  by  the  Court  of  Exchequer  that  in  such  a  case  the 
assignee  of  the  owner  of  a  portion  of  the  rent-service  was  equally 
entitled  to  distrain  for  his  undivided  moiety  as  the  owner  of  a  moiety 
of  a  rent-charge  would  be.  That  being  so,  the  defendants  in  this  case 
had  a  right  to  distrain  for  one  moiety  of  the  rent,  and  the  representa- 
tives of  the  other  trustee  of  the  term  would  have  a  right  to  distraiu 
for  the  other  moiety.  It  is  quite  uimecessary  here  to  consider  whether 
♦2^41  ^^^^^  ^  ^^y  *P®rson,  whether  by  estoppel  or  otherwise,  who 
J  could  represent  that  other  trustee,  because,  as  there  may  be  a 
distress  for  the  one  undivided  moiety,  and  as  the  amount  of  the  rent 
on  the  one  hand  and  the  value  of  the  goods  on  the  other  has  not  been 


COMMON  BENCH  REPORTS.    (11  J.  SCOTT.    N.  S.)       284 


found,  so  as  to  bring  the  case  within  the  statute  of  Charles  the  Second, 
that  is  sufficient  to  entitle  the  defendants  to  a  return,  which  is  all  the 
judgment  they  ask  for.  The  term  of  1000  years  may  therefore  be 
dismissed  from  consideration,  which  puts  the  case  in  a  much  more 
simple  aspect  It  is  the  case  of  a  tenant  in  tail,  or  a  tenant  in  fee 
simple,  making  a  lease  for  lives,  and  having  a  clear  right  to  distrain, 
and  whose  attomev  or  agent, — ^I  assume  that  there  is  no  disability 
arising  from  the  &ct  of  the  parties  being  married  women, — ^goes  to 
the  tenant  and  says  "  A.  B.  is  entitled  to  receive  the  rent ;  pay  you 
him;'^  and  the  tenant  accordingly  pays  the  rent  to  A.  B.,  or,  what 
Mr.  Tomltnaan  very  properly  admits  to  amount  to  the  same  thing, 
suffers  a  judgment  in  an  action  for  the  rent  at  the  suit  of  A.  B.  That 
payment,  or  that  which  is  equivalent  to  payment,  enures  as  a  satisfac- 
tion pro  tanto;  for,  the  rule  in  Pickard  r.  Sears  is  fairly  applicable  so 
far.  But  to  say  that  the  doctrine  of  Pickard  v.  Sears  would  displace 
the  estate  tail,  or  destroy  it  by  estoppel  or  by  any  relation  of  the 
parties  under  the  tenancy  for  life,  would  be  giving  that  doctrine  a 
most  dangerous  and  &tal  consequence,  and  one  for  which  no  authority 
has  been  or  could  be  cited.  As  far,  therefore,  as  regards  the  rent 
which  had  been  paid  to  Dr.  Connell,  or  for  which  Dr.  Connell  had 
recovered  judgment,  the  title  of  the  avowants  is  gone ;  but  I  am  of 
opinion  that  nothing  which  has  occurred  has  the  effect  of  preventing 
them  from  distraining  for  the  moiety  of  the  rent  accruing  subse- 
quently, as  to  which  the  representation  made  by  Messrs.  Bidgway  & 
Blake  has  not  been  acted  upon.  In  ^addition  to  which,  Mr.  r«oqR 
Tomlinson  has  presented  to  our  consideration  what  did  not  '- 
occur  to  me,  viz.  that  the  lease  was  made  under  a  power  contained  in 
the  settlement,  and  therefore  if  the  doctrine  of  Pickard  v.  Sears  were 
to  be  applied  to  the  extent  contended  for  by  the  plaintiff,  the  rights 
of  the  settlor  would  be  affected  by  a  representation  made  by  a  person 
who  was  not  his  agent :  and  there  is  the  further  difficulty  of  the 
defendants  here  being  married  women,  and  therefore  unable  to  ap- 
point an  attorney  so  as  to  be  bound  by  his  representations.  That 
being  so,  I  entertain  no  doubt  whatever  that  the  avowants  are  entitled 
to  the  judgment  of  the  Court  upon  one  ground  if  not  upon  several. 

ELsATiNG,  J. — I  am  of  the  same  'opinionr.  It  is  only  necessary,  in 
order  to  dispose  of  this  case,  to  decide  the  question  raised  by  Mr. 
Smithf  and  upon  which  he  entirely  rested  his  argument,  viz.,  whether, 
assuming  the  title  of  the  avowants  to  be  unimpeachable,  they  had  not 
estopped  themselves,  by  reason  of  the  doctrine  of  Pickard  v.  Sears^ 
from  recovering  this  rent.  I  entirely  agree  with  the  rest  of  the 
Courty — although  the  very  able  and  ingenious  argament  of  Mr.  Smith 
at  one  time  raised  considerable  doubt  in  my  mind, — that  there  is 
nothing  in  that  point ;  because,  assuming  that  the  representation  made 
by  Messrs.  Bidgway  &  Blake  could  bind  the  defendants  in  this  case  in 
any  way  so  as  to  bring  them  within  the  rule  in  Pickard  v.  Sears,  they 
being  married  women,  still  that  representation  could  by  no  possible 
construction  be  held  to  extend  beyond  the  state  of  things  existing  at 
the  time  at  which  the  representation  was  made.  The  rule  laid  down 
in  Pickard  v.  Sears  is,  that,  where  one  by  his  words  or  conduct  wil- 
fully causes  another  to  believe  the  existence  of  a  certain  state  of  things, 
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*2361  ^^^  induces  him  to  *act  on  that  l>elief,  so  as  to  alter  his  own 
^  previous  position,  the  former  is  precluded  from  averring  against 
the  latter  a  diffenent  state  of  tilings  as  existing  at  the  same  time.  I 
do  not,  however,  wish  to  be  understood  as  in  any  way  intimating  an 
opinion  that  that  doctrine  ought  to  be  allowed  to  prevail  against  the 
avowants  under  the  circumstances,  of  this  case.  The  question  how  far 
an  estoppel  of  this  sort  qould  bind  a  married  woman  came  under  the 
consideration  of  the  Court  of  Exchequer  in  a  case  of  Cannam  v. 
Farmer,  3  Exch.  698.t  That  was  an  action  upon  a  promissory  note; 
to  which  there  was  a  plea  of  coverture :  and  the  question  was  whether 
the  defendant  had  precluded  herself  from  alleging  that  defence  by  the 
fact  of  her  having  upon  the  face  of  the  note  described  herself  as  a 
''widow."  The  Court,  however,  held  that  the  defendant's  incapacity 
to  contract,  by  reason  of  her  coverture,  was  not  removed  by  her 
representation.  Tha^  consideration  becomes  of  the  less  importance 
here,  because  Mr.  Tomlinsan  does  not  dispute  that  the  estoppel,  as  it  is 
called,  ought  to  prevail  to  the  extent  of  the  rent  which  the  tenant  has 
paid  or  for  which  he  has  become  liable  upon  the  judgment.  I  would 
remark,  in  conclusion,  that  the  County  Court  Judge  has  introduced 
into  the  statement  of  the  case  a  &ct  which  might  have  spared  ns  a 
very  long  discussion,  and  which  would  seem  to  me  to  have  precluded 
the  plaintiff  from  raising  this  objection  at  all,  viz.,  that  the  warrant 
of  distress  was  signed  by  Dr.  ConnelJL  However,  taking  the  points  as 
they  have  been  argued,  and  assuming  the  warrant  not  to  have  been 
signed  by  Dr.  Coonell,  I  agree  with  the  rest  of  the  Court  in  thinking 
that  the  avowants  are  entitled  to  judgment  for  a  return,  with  costs. 

Judgment  accordingly. 

For  the  American  easesi  see  the  note  to  DuchesB  of  Eongston's  Caae,  2 
Smith's  L.  C.  pp.  642|,  667. 
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The  25Ui  Motion  of  the  "  LUndaff  and  Canton  Diitriet  Marketa  Aet,  1858,"  ilk  ft  Viet  e.  ev., 
eiaaote  that "  erery  perton  who  ihalt  lell  or  ezpoee  for  lale  al  any  plaee  within  the  liaiti  of 
thif  Act  (other  than  in  any  existinf  marltet-plaoe,  or  tha  marfcai-houa  and  markei-plaeei  to  be 
eataUiahed  under  thia  Act,  or  in  hii  own  dwelllof-hopae^  or  m  amp  •kop  attmelud  to  and  htim$fmri 
of  any  dweliittgrkouMt)  any  article  in  reipeet  of  which  tolli  are  by  thia  Act  anthorised  to  be 
taken,  other  than  eggs,  batter,  and  fhiit,  ihall  forfeit  40c  :" — 

Held,  that  a  ressel  moored  to  a  wharf  on  the  old  eaaal  within  the  Umlta  waa  not  a  ««ihop'* 
within  the  exemption. 

This  was  a  case  stated  pursuant  to  the  statute  20  &  21  Yict.  c.  43, 
for  the  opinion  of  the  Court,  by  two  of  Her  Majesty's  justices  of  the 
peace  for  the  borough  of  Cardiff,  in  the  county  of  Glamorgan. 

At  a  petty  sessions  held  in  and  for  the  said  borough  on  the  12th  of 
July,  1861,  the  respondent  appeared  before  the  justices  in  obedience 
to  a  summons  charging  him  with  having  on  the  6th  July  then  instant 
unlawfully  exposed  potatoes  for  sale  at  a  certain  place  within  the 
limits  of  "  The  Llandaff  and  Canton  District  Markets  Act,  1858."  21 
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&  22  Vict.  c.  cv.,  to  wit,  in  a  Tessel  in  tbe  old  canal,  within  the  said 
borough  of  Cardiff. 

S^tion  25  of  the'loctol  a^  enacts  that  "every  person  who  shall  sell 
or  expose  for  sale  at  any  place  Within  the  limitB  of  this  Act  (othefr 
than  m  any  existinj^  market-place,  or  the  market-hoirse  and  market- 
places to  'be  established  under  this  Act,  or  in  his  own  dwelling-house, 
or  in  any  shop  attached  to  and  being  part  of  any  dwelling-house)  any 
article  in  respect  of  wliich  tolls  are  by  this  Act  authorised  to  be  taken, 
other  than  eggs,  butter,  and  fruit,  shall  forfeit  and  pay  to  the  Com- 
pany any  sum  not  exceeding  40^." 

The  town  of  Cardiff,  including  a  portion  of  the  "  Old  Canals,"  is 
within  the  limits  of  the  Act. 

The  evidence  produced  at  the  hearing  was  as  follows : — 

Thomas  Gould  said:  "I  wiaa  at  the  Old  Canal  on  the  morning  of  the 
5th  of  July.    I  remember  seeing  *William  Baker  weighing  up  r*oQft 
potatoes(a)<on  the  wharf;  and  I  purchased  from  him  half  a  ton.  *- 
They  were  taken  out  and  weigned  on  the  wharf;  and  I  took  them 
awvy-    I  paid  at  the  rate  of  9/.  10».  per  ton." 

Ca*os8-examined :  "I  saw  Mr.  Wiltshire  there.  l%is  is  the  place 
where  they  are  regularly  sold." 

Be-examined:  "The  potatoes  were  purchased  in  the  v^el,  and 
were  landed  and  weighea  on  the  wharf." 

This  was  the  whole  case  in  support  of  the  summons.  The  justices 
were  of  opinion  that  the  place  of  Baie,—^the  ves^l;— should  in  a  liberal 
interpretation  of  the  exemption  clause  above  tecited,  be  considered  a 
dwelling-house  or  shop ;  and  they  accordingly  dismissed  the  informa- 
tion. 

The  appellant  being  dissatisfied  with  the  determination  of  the  jus- 
tioes,  as  b^ng  erroneous  in  point  of  law,  duly  applied  for  a  case  for  the 
opinion  of  this  Court;  in  compliance  with  which  application  the 
justices  stated  the  above  case  and  prayed  the  opinion  of  the  Court 
thereon. 

The  question  for  the  consideration  of  the  Court  was,  whether  the 
sale  or  exposure  for  sale  of  an  article  subject  to  toll  in  a  ship  or  vessel 
within  the  limits  of  the  Act,  is  protected  by  the  exemption  clause 
above  referred  to. 

Oiffard,  for  the  appellant. — The  decision  of  the  justices  in  this  case 
was  clearly  wrong.  There  was  no  evidence  before  them  to  justify 
their  conclusion  that  the  ship  in  question  was  a  dwelling-house,  or  a 
shop  attached  to  a  dwelling-house,  so  as  to  bring  the  case  within  the 
exemption  contained  in  the  section  of  the  local  Act  set  out  in  the  case. 
[Williams,  J. — If  the  *justices  had  found  that  the  respondent  rnogo 
and  his  family  lived  on  board,  the  vessel  might  possibly  have  ^ 
been  consider^  for  some  purposes  a  dwelling-house :  but  nothing  of 
the  sort  is  suggested  here.  Btlbs,  J. — To  hold  that  a  ship  may  be  a 
'*  shop"  within  the  exemption  in  s.  25,  will  be  substantially  to  destroy 
the  toll ;  for,  most  of  the  imports  into  Cardiff  must  necessarily  be  by 
ships.]     They  are  so. 

rfo  one  appeared  to  support  the  magistrates*  decision. 

Erlk,  C.  tf. — ^I  am  of  opinion  that  this  appeal  should  be  allowed* 
I  would  presume  most  strongly  in  favour  of  the  local  knowledge  of 

(a)  An  Mtioto  in  Mapciot  of  whioh  a  toll  ii  p«jable  under  the  Aet. 
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the  perftons  who  drew  this  case.  But,  as  the  question  referred  to  us  la 
without  any  detail  of  particulars,  but  is  a  mere  question  whether  a 
vessel  moored  to  a  wnarf  on  the  old  canal  within  the  limits  of  the 
town  of  Cardifl^  nothing  beins  found  as  to  the  way  in  which  it  is  used, 
I  am  of  opinion  that  we  can  do  no  otherwise  than  come  to  the  conclu- 
sion that  the  justices  have  taken  an  enxmeous  view  of  the  Act  of  Par 
liament. 
The  rest  of  the  Court  concurring,  Decision  reversed^a) 

(a)8Mth<MZi 


*5itm  *GEORGE  WILTSHIRE,  Appellant;  JOHN  WILLETT, 
^     J  Respondent.     Nov.  18. 

The  SSth  Motion  of  tho  LUn<Uff  and  Cuton  Dlitrtet  Mftrkots  Aet,  1858  (21  k  tt  Viet  e. «?.)» 
•naeti  thai  oveiy  penon  who  •hall  lell  or  oxpoM  for  talo  at  aoy  plaea  within  tbo  llmila  of  tba 
Aet  (other  than  in  ki§  owm  dwtUittg^komt*  or  In  any  ^Ufp  attaehed  to  and  heing  part  of  oay 
dwellinf-hoofe),  any  article  in  reipeet  of  whioh  tolU  are  by  thit  Aet  antborised  to  be  takaa, 
•hall  inonr  a  penalty  of  40«. 

Held,  that,  to  bring  it  within  the  exempttoni  the  shop  need  not  be  attaehed  to  and  part  of 
the  dwellins-hoase  of  the  party  himaelf. 

Held  alio,  that  a  lale  6f  anecton  in  a  ^  •hop"  attaehed  to  and  belnf  part  of  any  dweUisf- 
honse  Ij  prirllaged. 

This  was  a  case  stated  pursuant  to  statute  20  &  21  Vict,  c  48,  for 
the  opinion  of  this  Court,  by  two  of  Her  Majesty's  justices  of  the 
peace  for  the  borough  of  Cardifif,  in  the  countv  of  Glamorgan. 

At  a  petty  sessions  held  in  and  for  the  said  borough  on  the  23d  of 
August,  1861,  the  respondent  appeared  before  the  justioes  in  obedience 
to  a  summons  charging  him  with  having  on  the  9th  of  August  thea 
instant,  unlawfully  exposed  for  sale  forty  saclos  of  flour,  one  sack  of 
toppings,  a  quantity  of  hams,  a  quantity  of  beef  and  pork,  and  a 
quantity  of  cheese,  in  certain  auction-rooms  in  High  Street,  in  the 
said  borough,  and  within  the  limits  of  the  Llandaff  and  CSanton 
District  Markets  Act,  1858. 

Section  25  of  the  said  Act  enacts,  that  **  every  person  who  shall  sell 
or  expose  for  sale  at  anv  place  within  the  limits  of  this  Act  (other 
than  in  any  existing  market-place  or  the  market-house  and  market- 
places to  be  established  under  this  Act,  or  in  his  own  dwelling-house, 
or  in  any  shop  attached  to  and  being  part  of  any  dwelling-house)  any 
article  in  respect  of  which  tolls  are  by  this  Act  authorized  to  be  taken, 
other  than  eggs,  butter,  and  fruit,  shall  forfeit  and  pay  to  the  Com- 
panv  any  sum  not  exceeding  40«." 

The  town  of  Cardiff  is  within  the  limits  of  the  said  Act  The  sale 
by  auction  by  the  respondent  of  the  articles  and  at  the  place  and  time 
mentioned  in  the  summons  was  proved  by  James  Holloway,  who  in 
cross-examination  said:  '*Mr.  Willett's  auction-room  is  part  of  a 
house, — a  regular  house, — no  one  lives  there  now:  it  is  a  dwelling- 
house." 

*2411       ^^^^  respondent  admitted  that  he  only  rented  the  shop,  and 
-I   no  other  part  of  the  house. 

The  respondent  called  several  witnesses:  but  the  only  one  who 
gave  evidence  material  to  the  grounds  of  the  determination  was  his 
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clerk,  Henry  Jones,  who,  after  making  certain  statements  irrelevant 
to  this  case,  said :  '*  The  premises  which  Mr.  Willett  occupies  are 
part  of  No.  6,  High  Street,  which  is  a  dwelling-house  with  shop  under 
it :  the  upper  part  is  occupied  by  Mr.  Evans,  who  has  a  communica- 
tion with  it:  there  is  a  communication  down  stairs,  Mr.  Willett 
occupies  the  shop."  On  cross-examination,  he  added :  "  I  do  not  go 
to  any  other  part.of  the  house  for  business." 

The  justices  were  of  opinion,  upon  these  facts,  that  the  sale  took 
place  in  a  shop  attached  to  and  being  part  of  a  dwelling,  and  so  within 
the  exemption  contained  in  the  section  of  the  Company's  Act  above 
recited ;  and  they  accordingly  dismissed  the  charge. 

The  question  for  the  consideration  of  the  Court  is,  whether  the  sale 
in  question  is  within  the  exemption  above  referred  to. 

Oiffard,  for  the  appellant.(a)— In  The  Llandaff  and  Canton  District 
Market  Company,  app.,  Lyndon,  resp.,  8  C.  B.  N.  S.  615  (E.  C.  L.  R. 
vol.  98),  it  was  held  that  a  sale  by  auction  of  horses  by  A.,  a  licensed 
auctioneer,  in  a  yard  attached  to  the  dwelling-house  of  B.  within  the 
district,  was  an  offence  within  the  Act  of  parliament  now  *in  v^aao 
question.    But  that  case  is  not  quite  conclusive  of  the  present.  ^ 

The  object  of  the  exemption  contained  in  the  25th  section  of  the 
Act  was  the  protection  of  the  ordinary  traders  of  the  district  against 
the  Company  s  monopoly.  To  bring  a  shop  within  the  exemption,  it 
must  be  attached  to  and  form  part  of  a  dwelling-house  in  the  occupa- 
tion of  the  person  claiming  the  exemption.  If  it  were  otherwise,  it 
would  be  competent  to  any  one  to  set  up  a  rival  market  on  a  small 
scale  within  the  district.  [Eblb,  C.  J. — The  objects  of  the  Act  of 
parliament  were,  to  get  the  highways  cleared  of  obstruction,  and  to 
nave  all  marketable  commodities  carried  to  the  new  market-place  for 
sale.  Are  not  these  objects  attained  if  the  shop  is  in  any  awelling- 
house  7  May  not  a  man  carry  on  a  retail  trade  in  a  shop  in  and  being 
part  of  a  dwelling-house  not  his  own,  and  have  his  own  dwelling- 
place  elsewhere  7 J  It  is  submitted  that  he  does  not  bring  himself 
within  the  exemption  unless  the  dwelling-house  is  attached  to  and 
part  of  his  own  dwelling-house.  At  all  events,  an  auction-room  is 
not  a  '*  shop"  within  the  meaning  of  the  statute.  In  the  common  and 
ordinary  acceptation  of  the  word,  a  shop  is  a  room  or  building  in 
which  goods  are  sold  by  retail.  Besides,  the  respondent  is  not  the 
seller  of  the  goods,  but  only  the  agent  of  the  seller,  and  therefore  he 
cannot  be  entitled  to  the  benefit  of  the  exemption.  [Eblk,  C.  J. — 
Would  not  a  man  who  sold  goods  on  commission  in  a  shop  of  his  own 
be  within  the  exemption  7]  Possibly  he  would :  the  goods  might  in 
a  certain  sense  be  said  to  be  bis  goods.  [Williams,  J. — An  auc- 
tioneer may  maintain  an  action  for  goods  sold  and  delivered.] 

Waddy,  for  the  respondent. — The  words  of  the  exemption  are, — 
"other  than  in  any  existing  market-place,  or  the  market* house  and 
market-places  to  be  ^established  under  this  Act,  or  in  hU  own  f^oaq 
dwelling-house,  or  in  any  shop  attached  to  and  being  part  of  ^ 

(a)  The  poiDt  m.irked  for  argument  on  the  part  of  the  appellant  waa  as  followi  ;^ 
"That  a  rale  bj  aactioD  coder  the  circumvtaocca  aud  in  the  place  stated  in  the  ease  ii  Hot 
protecfed  by  the  exemptions  from  penalties  created  bjr  the  25th  section  of  the  Llandaff  and 
Canton  District  Markets  Aet,  1868  (21  A  22  Vict.  c.  ot.),  which,  it  will  be  contended,  applies  to 
otdiaar;?  shopkoopere  varrjriag  on  bu«in««s  as  shopkeepers." 
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any  dwelling-house."  It  is  obvious  fVom  tWs  variation  in  the  language 
that  the  Act  did  not  intend  to  limit  the  exemption  to  the  party's  own 
dwelHng-house.  And  this  construction  is  confirmed  by  the  13th 
section  of  the  Markets  and  Fairs  Clauses  Act,  1347  (10  &  11  Vict  c 
14),  which  is  incorporated  with  the  local  Act,  *'  except  so  far  as  the 
game  shall  be  expressly  varied  thereby,"  and  which  enaots,  "that, 
after  the  market-place  is  opened  for  public  use,  every  person  other 
than  a  licensed  hawker  who  shall  sell  or  expose  for  sale  in  any  place 
within  the  prescribed  limits,  except  in  his  own  dtaetting-hawe  or'ehop, 
any  articles  m  respect  of  which  tolls  are  by  the  special  Act  authorized 
to  be  taken  m  the  market,  shall  for  every  such  oflfenoe  be  liable  to  a 
penalty  not  exceeding  40»." 

Erlb,  C.  J.— Without  hearing  any  further  argument,  I  am  of 
opinion  upon  the  first  point  that  the  ma^strates  were  right  in  holding, 
that,  to  entitle  the  party  to  the  exemption  contained  in  the  26th  sec- 
tion of  the  local  Act,  it  is  enough  to  show  that  the  sale  took  place  in  a 
ahop  attached  to  and  being  part  of  a  dwelling-house,  'whether  the 
party  who  sells  in  the  shdp  dwells  in  the  dwelling-house  to  which  it 
14  attached  or  of  which  it  forms  part,  or  not.  The  18th  section  of  the 
general  Act  10  &  11  Vict.  c.  14  enacts  that,  "after  the  market-place 
is  opened  for  public  use,  every  person  other  than  a  licensed  hawker 
who  shall  sell  or  expose  for  sale  in  any  place  within  the  prescribed 
limits,  except  in  his  oivn  dwelling-house  or  shop,  any  articles  in 
respect  of  which  tolls  are  by  the  special  Act  authiorizea  to  be  taken 
in  the  market,  shall  for  every  such  oftence  be  liable  to  a  penalty  not 
exceeding  40^. :"  and  the  25tn  section  of  the  local  Act  imposes  a  like 
*244.1  P^"^l'y  ^^  *every  person  who  shall  sell  or  expose  for  sale  at 
■^  any  place  within  "the  limits  of  the  Act  any  article  in  respect  of 
which  tolls  are  by  that  Act  authorized  to  be  taken,  other  than  eggs, 
butter,  and  fruit,  unless  he  so  sells  or  exposes  for  sale  "in  any  exist- 
ing market-place,  or  the  market-house  and  market-places  to  be 
established  under  that  Act,  or  in  his  own  dwelling-bouse,  or  in  any 
shop  attached  to  and  being  part  of  any  dwelling-house."  It  appears 
to  me  that  this  deviation  from  the  language  of  the  jgeneral  Act  shows 
that  the  larger  exemption  was  intentionally  introduced,  and  that  the 
party  incurs  no  penalty  if  he  sells  in  a  shop  attached  to  and  being 
part  of  any  dwelling  house  within  the  district,  whether  it  be  his  own 
dwelling-house  or  not.  As  to  whether  or  not  an  auction-room  is  a 
'*  shop*'  the  magistrates  had  all  the  evidence  before  them :  and,  though 
the  facts  stated  are  not  sufficient  to  raise  some  of  the  points  which 
have  been  alluded  to,  I  see  nothing  to  warrant  them  in  coming  to  the 
conclusion  that  this  was  not  a  shop.  I  can  see  no  reason  why  a  man 
selling  goods  in  a  shop  may  not  sell  them  by  auction  or  on  commis- 
sion as  agent  for  another ;  more  especially  as  an  auctioneer  can  main- 
tain an  action  for  the  price  of  goods  so  sold  by  him.  I  am  clearly  of 
opinion  that  the  decision  of  the  magistrates  was  right. 

Williams,  J. — I  am  of  the  same  opinion.  The  25th  section  of  the 
Llanda£f  and  Canton  District  Markets  Act,  1858,  is  to  some  extent 
declaratory  of  the  common  law.  In  the  absence  of  a  custom,  the 
owner  of  a  market  could  not  at  common  law  prevent  the  owners  of 
shops  in  the  town  from  selling  marketable  goods  in  their  shops  oa 
market-days.    It  is  said,  that,  to  entitle  a  tradesman  to  the  exemption 
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contained  in  the  25th  section  of  the  local  Act,  the  shop  in  which 
the  articles  are  sold  or  exposed  for  sale  must  be  attached  to  and 
*part  of  his  own  dwelling-house.  I  think,  for  the  reasons  r#04^ 
already  pointed  out  by  my  Lord,  that  the  language  of  the  *• 
section  does  not  warrant  so  limited  a  construction:  the  words  are  "or 
in  any  shop  attached  to  and  being  part  of  any  dwelling-honse."(a)  It 
is  by  no  means  an  uncommon  thing  for  a  man  to  occupy  a  shop,  the 
dwelling-house  to  which  it  is  attached  and  of  which  it  forms  part 
being  occupied  for  a  residence  by  another  person.  I  am  clearly  of 
opinion  that  the  magistrates  were  justified,  upon  the  evidence  before 
them,  in  finding -as  they  did. 

Byles,  J. — I  quite  agree  with  my  Lord  and  my  Brother  Williams 
in  thinking  that  the  conclusion  of  the  magistrates  in  this  case  was 
right.  The  only  part  of  Mr.  OiffartPs  argument  which  at  all  pressed 
me  was  his  criticism  on  the  word* "  shop."  But  both  the  common  law 
and  the  general  Act  for  the  regulation  of  markets  and  fairs,  10  &  11 
Vict  c.  14,  treat  a  shop  as  a  privileged  place.  One  of  the  witnesses 
calls  the  place  in  question  here  a  shop :  and,  in  the  absence  of  evi- 
dence to  the  contrary,  I  cannot  say  that  it  was  not  a  shop.  If  it  was 
a  shop,  the  mode  of  selling,  therein  cannot  deprive  it  of  the  ordinary 
privilege  attached  to  a  shop.  My  judgment  is  therefore  founded 
mainly  upon  the  fact  that  upon  the  evidence  before  the  magistrates 
the  place  where  the  supposed  ofibnce  was  committed  was  a  shop,  and 
therefore  within  the  exemption  contained  in  the  25th  section  of  the 
Llandaif  and  Canton  District  Markets  Act,  1858. 

ELATING,  J.,  concurred.  Appeal  dismissed,  with  costs. 

(a)  For  the  obTioai  pnrpoM  of  ezolvdlng  **  shed  or  •tall." 


♦WILLIAM  HENRY  COLBRAN,  Surveyor  to  and  on  behalf  r*oA« 
of  THE  BURNLEY  IMPROVEMENT  COMMISSION-  L  ^*^ 
ERS,  Appellant;  JAMES  BARNES,  Respondent.    Nov.  18. 

By  the  168th  leetioo  of  the  Burnley  ImproTement  Aet,  1854  (17  Vict.  c.  Ixrii.),  it  is  enacted, 
that,  if  an  J  person  shall  build,  erect,  or  place  any  building,  erection,  or  thing  within  fifteen 
Ihet  of  the  centre  of  the  bed  of  the  stream  of  the  Bran,  he  shall  be  summoned  before  Justices, 
who  may  order  theremorat  of  the  obstraction,  and  impose  a  penalty  on  the  oiTender. 

In  1867,  *  flood  washed  awi^  the  bed  of  the  river,  and,  in  1869,  the  respondent,  who  had 
mills  or  works  adjoining,  and  wa^  owner  of  the  land  on  both  sides  of  the  stream,  restored  the 
bed  to  ita  original  level  by  laying  large  stones  across,  side  by  side,  without  any  cement  or  other 
(isstening : — 

Held,  that  this  was  not  a  "  buHdiBg,  erection,  or  thing,**  within  the  168th  section,  and  there- 
fore that  the  justices  were  Justified  in  declining  to  oonTiofek 

At  a  petty  sessions  held  at  Burnley,  in  and  for  the  higher  division 
of  the  hundred  of  Blackburn,  in  the  countv  of  Lancaster,  on  the  11th 
of  February,  1861,  before  four  of  Her  Majesty^s  justices  of  the  peace 
in  and  for  tlie  said  county,  an  information  and  complaint  preferred  by 
William  Henry  Colbran,  the  surveyor  to  and  on  behalf  of  the  Burn- 
ley Improvement  Commissioners  (hereinafter  called  the  appellant), 
against  James  Barnes  (hereinafter  called  the  respondent^  under  the 
158th  section  of  the  17  Vict.  c.  Ixvii.,  called  '*The  Burnley  Improve- 
ment Act,  1854,"  complaining  that  the  said  James  Barnes,  since  the 
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passing  of  "The  Buraley  Improvemont  Act,  J8o4,"  to  wit,  on  the 
16th  of  June,  1854,  at  the  township  of  Burnley,  in  the  said  county, 
did  build,  erect,  and  place  a  certain  building,  erection,  and  thing,  to 
wit,  a  weir  or  caul,  within  fifteen  feet  of  the  centre  of  the  bed  of  the 
stream  of  the  Brun  there,  the  same  being  within  the  limits  of  the  said 
Burnley  Improvement  Act,  was  heard  and  determined  by  the  justices, 
the  said  parties  respectively  being  then  present;  and,  upon  such 
hearing,  the  justices  dismissed  the  information  and  complaint,  and 
refused  to  grant  the  order  so  applied  for. 

Upon  the  application  of  the  appellant,  the  following  case  was  stated 
for  the  opinion  of  the  Court : — 

Upon  the  hearing  of  the  said  information  and  complaint,  the  Queen^s 
printer's  copy  of  "The  Burnlev  Improvement  Act,  1854,"  was  given 
♦2471  ^"  evidence ;  and  *proof  was  given  by  the  appellant,  and  the 
^  fact  was  admitted  by  the  respondent,  that  the  locus  in  quo  was 
within  the  limits  prescribed  by  the  Burnley  Improvement  Act,  1854: 
and  it  was  further  admitted  by  the  respondent  that  the  alleged  build- 
ing, erection,  or  thing  so  complained  of  was  placed  in  the  bed  of  the 
river  Brun  by  him  the  said  James  Barnes,  the  respondent,  since  the 
passing  of  the  said  Act,  namely,  in  or  about  Septembdr,  1859. 

It  was  proved  by  the  appellant  that  large  stones  of  considerable 
size  and  weight  had  been,  about  the  last-named  period,  placed  by  the 
respondent  in  the  bed  of  the  said  river  or  stream,  extending  from  one 
side  of  the  said  river  or  stream  to  the  other.  Such  stones  were  not 
placed  one  upon  another,  nor  cemented  together  either  by  lime  or 
cement,  or  fastened  together  in  any  way,  but  only  rested  in  the  river 
by  their  own  weight,  side  by  side.  Upon  this  state  of  facts,  it  was 
contended  by  the  counsel  who  appeared  on  behalf  of  the  appellant, 
that,  according  to  the  true  construction  of  the  Burnley  Improvement 
Act,  especially  the  156th  and  158th  sections  thereof,  it  was  imperative 
on  the  justices,  without  going  into  any  question  of  merits  or  damage, 
to  ^rant  an  order  under  the  158th  section,  requiring  the  respondent 
to  remove  the  alleged  building,  erection,  or  thing  within  a  certain 
time,  not  exceeding  one  month  from  the  date  of  the  said  order ;  and 
that  they  should  also  order  the  respondent  to  pay  to  the  appellant  his 
reasonable  costs,  to  be  ascertained  and  specified  as  directed  by  the 
158th  section  of  the  said  Burnley  Improvement  Act. 

It  was  admitted  by  the  appellant  that  the  river  at  the  point  where 
the  alleged  building,  erection,  or  thing  so  complained  of  was  so  placed, 
was  and  is  now  upwards  of  thirty  feet  wide,  and  that  the  said  alleged 
*2481  ^^^^^i°&  erection,  or  thing  was  so  placed  as  aforesaid  *abont 
-'  September,  1859 ;  and  that  no  damage  is  done  to  the  drains  or 
sewers  emptying  themselves  into  the  said  river  above  the  said  alleged 
building,  erection,  and  thing. 

It  was  contended  by  the  attorney  on  the  part  of  the  respondent^—* 
first,  that  the  information  and  complaint  ought  to  have  been  laid  and 
made  within  six  calendar  months  from  the  time  when  the  matter  of 
such  complaint  and  information  arose,  that  is  to  say,  when  the  stones 
were  so  placed  as  aforesaid  in  the  bed  of  the  river,  in  accordance  with 
the  statute  11  &  12  Vict.  c.  43,  s.  11  (Jervis's  Act),  inasmuch  as  no 
time  b  limited  by  the  Burnley  Improvement  Act,  1854,  for  making 
and  laying  such  information  and  complaint:  and,  inasmuch  as  the 
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alleged  building,  erection,  or  thing  was  so  plaoed  about  September, 
1859,  the  respondent,  by  bis  attorney,  contended  that  the  information 
and  complaint  ought  to  have  been  laid  and  made  within  six  calendar 
months  from  that  date. 

Seeondlj, — that  the  158th  section  of  the  Burnley  Improvement  Act 
did  not  apply  to  any  building,  erection,  or  thing  placea  in  the  bed  of 
the  river  extending  from  one  side  to  the  other:  but  that  the  said 
158th  section  and  the  159th  section  of  the  Burnley  Improvement  Act 
were  intended  only  to  prevent  the  owners  of  land  on  either  side  of  the 
said  river  from  encroaching  from  the  sides  thereof  towards  the  centre 
of  it,  and  contracting  the  said  river  to  a  less  width  than  fifteen  feet 
from  eaeh  side  of  the  river  to  its  oentre,  or  thirty  feet  in  the  whole. 

Thirdly, — ^that  the  said  stones  so  laid  by  the  respondent  in  the  bed 
of  the  river  did  not  form  a  building,  erection,  or  thing  within  the 
meaning  of  the  said  158th  section  of  the  Burnley  Improvement  Act, 
inasmuch  as  the  stones  were  not  built,  erected,  or  placed  ^one  r»040 
upon  another,  but  only  laid  down  in  the  bed  of  the  river,  side  ^ 
by  side. 

Fourthly, — ^that  the  respondent  had  a  right  to  so  place  the  said 
stones,  because  the  bed  of  the  river  belonged  to  him ;  tnat  he  was  the 
owner  of  the  land  on  each  side  of  the  river ;  and  that  he  had  a  right 
to  take  the  water  to  his  mill  and  works  which  were  erected  there ; 
that^  when  the  works  were  erected  in  1845,  the  bed  of  the  river  was 
two  feet  six  inches  higher  than  it  now  is ;  and  that  it  so  continued 
until  August,  1857,  when  a  great  flood  occurred,  and  tore  up  the  bed 
of  the  river,  lowering  such  bed  at  and  near  the  place  where  the  said 
stones  are  so  placed  to  the  extent  of  two  feet  six  inches,  thereby  pre- 
venting the  water  flowing  into  the  respondent's  premises  for  the  pur- 
poses of  his  works ;  and  that  all  that  the  respondent  had  done  was  to 
replace  the  bed  of  the  river  so  washed  away,  with  heavy  stones, 
instead  of  gravel,  which  would  have  been  again  washed  away,  in 
order  that  the  water  might  run  into  the  respondent's  goit  as  before ; 
and  that  the  said  stones  were  so  placed  as  to  be  several  inches  below 
what  had  been  the  bed  of  the  river  up  to  August,  1857,  the  time  of 
the  flood. 

It  was  then  proved  on  behalf  of  the  respondent,  that  the  respond- 
ent's  mill  and  works  at  the  locus  in  quo  were  at  considerable  expense 
erected  in  1845,  at  which  period  the  bed  of  the  river  was  very  nearly 
level, — that  he  erected  on  the  north  side  of  the  river  a  wall ;  that,  in 
such  wall  he  placed  an  iron  grating  for  the  water  to  run  through  into 
a  goit  and  reservoir  in  respondent's  adjoining  land,  for  the  purpose 
of  admitting  water  to  the  mill ;  that  the  sill  or  bottom  of  such  iron 
grating  was  nineteen  inches  below  the  then  bed  of  the  river,  in  order 
that  the  water  might  run  from  the  river  into  the  goit  without  any  arti- 
ficial means ;  and  that  the  water  did  so  run  into  the  goit  by  simply 
^keeping  the  iron  grating  open,  and  for  that  purpose  hollowing  r^^ogo 
out  a  little  a  small  portion  of  the  bed  of  the  river  close  to  such  '- 
iron  grating  for  the  purpose  of  admitting  water  through  it  to  the  said 
goit;  that,  about  the  month  of  August,  1857,  whilst  the  respondent 
was  erecting  a  shed  on  the  south  side  of  the  river,  there  was  a  gi-eat 
flood  in  the  said  river ;  that  it  carried  away  the  soil  of  the  bed  of  the 
said  river  to  the  depth  of  about  eighteen  inches,  commencing  at  a 
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point  about  six  feet  higher  up  toe  stream  than  the  said  iron  grating 
of  the  said  goit  (the  said  stones  so  complained  of  as  aforesaid  being 
below  the  said  iron  grating),  and  about  three  feet  in  depth  at  and  im- 
mediately below  the  place  where  the  said  stones  are  placed ;  that,  in 
consequence  of  the  said  carrying  away  of  the  said  soil,  the  water  sank 
considerably  below  the  sill  of  the  iron  grating  of  the  said  goit,  and 
that  he,  the  respondent,  was  therefore  unable  to  obtain  water  for  his 
said  mill,  and  that  thereupon  he  caused  a  quantity  of  loose  stones  and 
gravel  to  be  placed  in  the  bed  of  the  said  river,  so  as  to  replace  and 
fill  up  what  had  been  washed  away,  in  order  that  the  water  might 
again  run  into  the  goit  as  before ;  that,  from  the  time  of  the  said  flood 
in  August,  1857,  to  September,  1859,  loose  stones  and  gravel  wer« 
from  time  to  time  placed  in  the  bed  of  the  river,  to  replace  such  as 
had  been  and  were  continually  being  washed  away  by  floods,  but  such 
deposits  of  stones  and  gravel  did  not  raise  the  bed  of  the  river  highet 
than  it  was  at  the  time  the  mill  was  built ;  that,  to  save  the  trouble 
of  having  to  go  into  the  water  continually  to  replace  such  loose 
stones  and  gravel,  the  present  large  ashlar  stones  were  put  in  the  bed 
of  the  river  extending  from  one  side  to  the  other,  but  in  such  manner 
as  that  the  highest  surface  of  such  ashlar  stones  is  several  inches  below 
the  surface  of  the  bed  of  the  river  as  it  existed  before  and  up  to  the 

*2511  ^^^^  ^^^  ^^^  ^^^  flood ;  that  the  said  ashlar  stones  are  simply 
^  laid  level,  side  by  side,  not  the  one  upon  another ;  that  they 
are  not  fastened  either  with  cramps,  lime,  cement,  or  any  other  thing; 
that  they  remain  there  by  their  own  weight ;  that,  if  the  said  stones 
had  not  been  so  placed,  the  bed  of  the  river  would  have  got  lower 
and  lower,  to  the  damage  of  the  foundations  of  the  respondent's 
works  and  buildings :  ana  that  there  now  is  a  considerable  fall  from 
the  surface  of  the  stones  to  the  river  below  them,  but  that  such  stones 
did  not  and  do  not  raise  the  bed  of  the  river  and  the  surface  of  the 
water,  so  as  to  interfere  with  the  drainage  of  the  town  communicating 
with  the  river. 

The  appellant  contended,  in  reply,  that  the  evidence  on  the  part  of 
the  respondent  was  sufficient  in  itself  to  prove  the  case  of  the  appel- 
lant, and  moreover  that  the  effect  of  placing  such  a  "  thing"  as  afore- 
said across  the  river  must  in  the  natural  course  of  events  prevent  the 
scouring  of  the  river,  and  be  an  interruption  to  the  proper  flow  of 
the  drainage  and  sewage  of  the  town. 

The  magistrates  were  of  opinion,  as  follows : — First,  with  regard  to 
the  first  ground  of  contention  on  the  part  of  the  respondent,  they 
were  of  opinion  that  the  placing  of  the  stones,  if  an  offence  at  all 
was  a  continuing  one ;  ana  that  the  question  could  now  be  gone  into 
by  them,  notwithstanding  more  than  six  months  had  elapsed  since 
the  said  placing  of  the  stones. 

Secondly, — with  regard  to  the  second  ground  of  contention  on  the 
part  of  the  respondent,  they  were  of  opinion  that  the  158th  section 
of  the  Burnley  Improvement  Act  only  applied  to  a  building,  erection, 
or  thing  built,  erected,  or  placed  so  as  to  make  the  river  of  less  width 
in  the  whole  than  thirty  feet,  or  so  as  to  make  the  river  of  less  width 
than  fifteen  feet  from  each  side  of  it  to  its  centre,  or  so  as  to  obstruct 
♦2521  *'^®  ancient  *course  of  the  stream  by  raising  the  bed  above  its 
J  original  level. 


COMMON  BENCH  REPORTS.     (11  J.  SCOTT.    N.  S.)       252 

Thirdly, — with  regard  to  the  third  ground  of  contention  on  the 
part  of  the  respondent,  they  were  of  opinion  that,  according  to  the 
facts  proved,  what  had  been  so  placed  in  the  bed  of  the  river  was  not 
a  building,  erection,  or  thing  within  the  meaning  of  the  158th  sec- 
tion, inasmuch  as  the  said  stones  were  not  and  are  not  placed  one 
upon  another,  nor  are  fastened  or  cemented  together,  but  simply  lie 
in  the  bed  of  the  river,  side  by  side,  by  their  own  weight. 

Fourthly, — with  regard  to  the  fourth  ground  of  contention  on  the 
part  of  the  respondent,  they  were  of  opinion  that  he  had,  under  the 
&cts  and  circumstances  proved,  a  right  to  replace  the  bed  of  the  river 
so  proved  to  have  been  washed  away,  and  to  place  the  said  stones  in 
the  then  bed  of  the  river  in  the  manner  and  for  the  purposes  he  had 
done,  inasmuch  as  he  was  the  owner  of  the  bed  of  the  nver,  and  the 
owner  of  land  and  buildings  on  each  side  of  it,  and  inasmuch  as  the 
highest  part  of  the  sur£EU^  of  such  stones  is  several  inches  below  the 
bed  of  the  river  as  it  existed  prior  to  1845,  and  down  to  August^ 
1857. 

Fifthly, — ^with  regard  to  the  contention  of  the  counsel  for  the  ap- 
pellant that  it  was  imperative  upon  the  magistrates  to  grant  an  order 
under  the  158th  section,  requiring  the  respondent  to  remove  the 
alleged  building,  erection,  or  thing,  without  going  into  any  question 
of  merits  or  damage,  they  were  of  opinion  that  thev  ought  to  hear 
all  the  facts  and  circumstances  of  the  case,  and  to  allow  the  respond- 
ent to  show  cause  why  such  alleged  building,  erection,  or  thing  should 
not  be  removed,  and  that  it  was  not  imperative  upon  them  to  grant 
an  order  without  going  into  the  facts  ana  circumstances  of  the  case ; 
and  they  were  of  opinion  that  they  were  justified  in  refusing  the  ap- 
plication for  an  *order,  inasmuch  as  they  were  satisfied  from  r^n-o 
the  said  several  grounds  of  contention  on  the  part  of  the  ^ 
respondent  that  the  alleged  building,  erection,  or  thing  had  not  been 
built  contrary  to  the  said  158th  section. 

And,  upon  all  the  facts  and  circumstances  proved,  and  upon  the 
merits  of  the  case,  and  for  the  several  reasons  above  stated,  the  magis- 
trates were  unanimous  in  refusing  the  application  for  an  order  to 
remove  the  alleged  building,  erection,  or  thing. 

The  questions  of  law  arising  upon  the  above  statement  for  the 
opinion  of  the  Court  are  those  involved  in  the  first,  second,  third, 
fourth,  and  fifth  points  lastly  mentioned,  and  up6n  which  the  magis- 
trates formed  their  opinions  as  stated. 

Whereupon  the  opinion  of  the  Court  of  Common  Pleas  is  asked, 
whether  or  not  the  justices  were  correct  in  their  determination  as 
firstly,  secondly,  thirdly,  fourthly,  and  fifthly  thereinbefore  set  out, 
and  as  to  what  further  should  be  done  or  ordered  in  the  premises. 

ManUiy,  Q.  C.  (with  whom  was  Dwyer),  for  the  appellant.(«) — The 
questions  raised  for  the  consideration  of  the  Court  upon  this  appeal 
turn  mainly  upon  the  construction  of  the  156th,  168th,  and  159th 
sections  of  the  Burnley  Improvement  Act,  1854  (17  Vict.  c.  lxvii).(a) 

\a)  Th«  poiaU  niftrkad  for  argament  on  the  part  of  the  appellant  were  a«  foUowi : — 
•<  Tbat  the  plaeing  of  large  itoQei  by  the  reapondent  in  and  aoroei  the  river  Bmn  in  the 
manner  sUted  in  the  oaee,  waa  contrarj  to  the  proritiont  of  the  168th  lection  of  the  fiumley 
JmproTement  Aet,  1864  (17  Viet  o.  UviL);  and  that  the  Juatioes  ought  to  have  granted  an 
ttiu  raqolriog  Ibe  xeepondent  to  nmoTe  them." 
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*2541  ^^  156th  section  enacts  "that  the  ^Commissioners  may 
-'  cleanse  and  scour,  as  they  think  fit^  the  waterways  or  beds 
and  courses  within  the  town  of  the  Brun  and  the  Calder."  The  158th 
section, — on  which  the  information  is  laid,— enacts,  '^that,  if  any 
building,  erection,  or  thing  shall  have  been  built,  erected,  or  placed 
within  fifteen  feet  of  the  centre  of  the  bed  of  either  of  the  streams  of 
the  Brun  or  the  Calder  since  the  1st  of  January,  1854,  or  if  any  per- 
son, by  himself  Of  others,  at  any  time  hereafter,  build,  ereot^  or  place 
any  building,  erection,  or  thing  within  such  fifteen  feet,  the  Commis- 
sioners shall  summon  such  person  to  appear  before  two  justices^  to 
show  cause  why  such  building,  erection,  or  thing  ahoidd  not  be 
removed ;  and  if  the  person  so  summoned  fail  to  appear  aoeording  to 
the  summons,  or  fail  to  show  to  the  satisfaction  of  the  jmtioes  that 
such  building,  erection,  or  thing  is  or  has  not  been  built  eontrary  to 
this  enactment,  the  justices  by  writing  under  their  hands  aball  order 
such  person  to  remove  the  same  within  a  time  specified  in  the  order, 
not  exceeding  one  month  after  the  date  thereof,  and  shall  also  order 
such  person  to  pay  t6  the  Commissioners  their  reasonable  costs  therein 
incurred,  such  costs  to  be  ascertained  by  two  justices,  and  the  amount 
thereof  to  be  specified  in  such  order ;  and  if  such  person  fail  to  obey 
and  fully  carry  out  such  order,  every  stioh  person  so  fiuling  shall 
forfeit  not  exceeding  10^.,  and  409.  additional  for  every  day  during 
which  such  default  continues;  and  the  Commissioners  may,  if  they 
think  fit,  and  without  prejudice  to  the  liability  of  such  person  to  such 
penalties,  do  the  work  required  by  the  order,  and  recover  the  expenses 
as  damages."  And  the  159th  section  enacts  "  that  nothing  in  this  Act 
contained  shall  prevent  the  owners  of  the  lands  aci^otning  the  said 
streams  from  arching  over  the  same ;  provided  always  that  the  span 

*2551  ^^  ^^^  ^^^^  ^'^^  ^^^'^  °^^  be  of  a  less  width  than  ^thirty 
-■  feet/'  The  question  is  whether  a  person  who  has  placed  stones 
in  the  bed  of  the  river  in  the  manner  set  forth  in  the  case,  from  side 
to  side,  can  be  said  not  to  have  built^  erected,  or  plaoed  a  building, 
erection,  or  thing  therein,  within  the  meaning  of  the  168th  section. 
It  appears,  that,  m  1857,  a  violent  flood  occurred,  which  scoured  the 
river  and  took  away  a  considerable  portion  of  the  bed  of  the  streMii. 
That  state  of  things  continued  down  to  the  year  1869,  when  the 
defendant  did  the  act  complained  of.  The  stones  so  placed,  no  doubt, 
are  still  some  inches  below  what  was  the  level  of  the  bed  of  the  rivei 
as  it  was  before  the  flood  in  1857.  But  it  is  sdbmdtted  that  it  is  n^ 
answer  for  the  respondent  to  say  that  the  bed  of  the  river  was  at « 
former  time  higher  than  at  the  time  of  the  committing  of  the  illeg«ii 
act  complained  of.  [Btlbs,  J. — The  saving  clause,  a.  196,  is  n\A 
immaterial.  That  enacts,  that  '*  nothing  in  this  Act  contained  shiil 
in  anywise  dinu-nish,  alter,  or  prejudicially  affect  the  rights  aud 
interests  of  the  owners  of  the  lands  adjoining  the  river  Brun  withiA 
the  said  town.**}  The  166th  section  enables  the  Commissioners  %<> 
cleanse  and  scotir  the  stream.  They  dearly  mighty  therefore,  remove 
the  obstruction  placed  by  the  respondent  in  the  bed  of  the  river.  The 
first  point  urgeu  before  the  magistrates  on  the  part  of  the  respondent 
was,  that  the  information  and  complaint  ought  to  have  been  laid 
within  six  calendar  months  from  the  time  of  the  placing  of  the  build- 
ing, erection,  or  thing  in  the  bed  of  the  river.    But  the  offenoe  with 
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which  tli6  respondent  is  charged  is  dearly  a  eontinuing  offence:  see 
Whitehonae  v.  Fellowes,  10  0.  B.  N.  S.  765  (E.  C.  L.  B.  vol.  100). 
[Byles,  J. — If  the  Court  should  be  against  you  upon  the  construc- 
tioa  of  the  168th  section  of  the  Act,  all  the  other  matters  become 
immaterial.]     That  is  so. 

*  Webbff,  for  the  respondent  (a)  was  stopped  by  the  Court.       r»oKg 
Eblk,  C.  J. — ^I  am  of  opinion  that  the  justices  in  this  case  '- 
came  to  a  right  conclusion.     The  information  was  laid  under  the 
158th  section  of  the  Burnley  Improvement  Act,  1854,  17  Vict.  e. 
l.xyii.f  which  enacts,  that,  ^' i{  any  building,  erection,  or  tAa'n^  shall  have 
been  built,  erected,  or  placed  within  fifteen  feet  of  the  centre  of  the  bed 
of  the  river  Brun  since  the  1st  of  January,  1854,  or  if  any  person,  by 
himself  or  others,  at  any  time  hereafter,  build,  efeot,  or  place  any 
building,  erection,  or  thing  within  such  fifteen  feet,  the  Commissioners 
shall  summon  such  person  to  appear  before  *two  justices,  to  r»057 
show  cause  why  such  building,  erection,  or  thing  should  not  '- 
be  removed,"  &c.    The  respondent  is  shown  to  have  placed  certain 
ashlar  stones  from  side  to  side  across  the  bed  of  the  river,  but  not  so 
as  to  raise  it  beyond  the  original  levd  of  the  river's  bed.    The  justices 
were  of  opinion,  that,  according  to  the  facts  proved,  what  had  been  so 
placed  in  the  bed  of  the  river  was  not  a  building,  erection,  or  thing 
within  the  meaning  of  the  158th  section,  inasmuch  as  the  said  stones 
were  not  placed  one  upon  another,  nor  fastened  or  cemented  together, 
but  simply  lay  in  the  bed  of  the  river,  side  by  side,  by  their  own 
weight, — taking  into  account  that  the  respondent  was  the  owner  of 
the  land  on  both  sides  of  the  stream,  and  had  mills  and  works  adjusted 
to  the  ordinary  level  of  the  bed  of  the  river  in  1854,  when  the  Act  of 
parliament  in  question  passed.     There  is  nothing  to  show  that  any 
alteration  took  place  until  the  time  of  the  flood  in  1857  which  con- 
siderably deepened  the  bed  of  the  river.     The  respondent  in  1859 
placed  the  ashlar  stones  across  the  bottom,  doing  no  more  than  to  make 
a  partial  restoration  of  the  bed  of  the  river  which  the  flood  of  1857 
had  washed  away.   Are  these  stones  so  placed  a  building,  erection,  or 
thing  within  the  meaning  of  the  158th  section  7     It  appears  to  me, 
that,  although  the  words  are  capable  of  that  construction,  it  would  be 
entirely  contrary  to  the  whole  purview  and  intention  of  the  'legisla- 
ture so  to  hold.    The  157th  section  is  framed  for  the  purpose  of 
enabling  the  Commissioners  to  keep  the  water  of  the  river  Brun  pure 

(a)  Tbe  pointo  nurk^d  for  argoment  on  the  part  of  the  reipondent  were  m  follows : — 

**  1.  That  the  information  and  eomplalnt  oaght  to  have  been  laid  within  fix  months  from  the 
tin*  when  the  'ereetion,  bnitding,  or  thing'  in  qaestlon  was  *  bnilt,  erected,  and  placed'  in  the 
rt^er,  via.  in  September,  1869 : 

**  2.  That  the  158th  secUon  of  the  Burnley  Improyement  Act,  1854,  doei  not  apply  to  a 
'  bfrildiag  erection,  or  thing/  ereeted  or  placed  across  the  bed  of  the  riTcr  from  the  one  side  to 
the  other  sMe  thereof,  as  in  this  oasd : 

"  S.  That  what  was  so  placed  in  the  rirtr  by  the  respondent,  as  stated  in  the  case^  was  not, 
nor  ia  a  '  building,  erection,  or  thing,'  within  the  meaning  of  the  said  158th  section  ; 

**  4.  That,  under  the  facts  and  circumstances  proTcd  before  the  Justices,  as  stated  in  tho  ease, 
the  respondent  acted  lawftilly  and  rightfully  in  placing  the  stones  in  the  bed  of  the  rirer,  as 
proTod  to  hare  been  done  by  him  in  September,  1850 ;  and  that  the  doing  so,  or  continuing  the 
same  ao  placed,  eonstitsted  no  oflbnee  against  the  said  158th  section  : 

'*  5).  That  the  jusUoes  were  right  in  hearing  all  the  &ots  aad  circumstances  of  the  ease;  that 
il  vaa  not  imperatire  on  them  to  grant  an  order  for  the  vmoral  of  the  alleged  '  building,  erec- 
tion, or  thing,'  as  contended  on  behalf  of  the  appellant  and  that  they  vere  right  in  refusing 
to  grant  muk  order.'' 
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and  free  from  poUation :  and  the  object  of  the  158th  was  to  keep  the 
river  free  from  obstruction.  And,  though  bj  the  156th  section  the 
Commissioners  were  empowered  to  cleanse  and  scour,  they  were  not 
to  deepen  the  bed  of  the  stream  so  as  to  affect  the  rights  of  the  riparian 
*2581  P^op^^^^^^^'  ^^  seems  to  roe  *that  the  placing  of  these  stones 
^  for  the  mere  purpose  of  restoring  the  bed  of  the  river  to  its 
former  level,  and  to  make  it  more  permanent,  without  at  all  affecting 
the  rights  of  any  other  of  the  adjoining  owners,  was  no  violation  of 
the  158th  section.  I  therefore  think  the  justices  put  a  correct  con- 
struction upon  the  intention  of  the  legislature  to  be  gathered  from  the 
language  of  the  158th  section,  coupled  with  the  state  of  things  at  the 
time  of  the  passing  of  the  statute. 
The  rest  of  the  Court  concurring, 

Judgment  for  the  respondent 


WEIGHT  and  Another  v.  DANIEL  LEONABD  and  ELIZA- 

BETH,  his  Wife.    July  8. 

In  mn  ftction  for  the  falM  and  fraudulent  repreventation  of  a  married  woman,  that  oertain 
aeeepCanees  were  the  aeceptaneei  of  her  huihand,  whereby  the  plaintiffs  were  indueed  to  dia- 
eoant  them,  and  lustained  loM  through  their  tnrning  out  to  be  forgeries : — 

Held,  bjr  Williama.  J.,  and  Willes,  J.,  that  the  husband  was  properlj  Joined  as  a  defendant: 
Hold,  by  Erlo,  C  J.,  and  Byles,  J.,  that  he  was  not, — the  false  representation  being  in  sab- 
stance  a  warranty  of  a  debt,  and  so  in  the  nature  of  a  eontract 

This  was  an  action  for  a  ialse  representation  by  the  female  de- 
fendant. 

The  declaration,  after  stating  that  one  James  Jones  Salt  was  pos- 
sessed of  certain  bills  of  exchange  therein  described,  and  being  three 
in  number,  and  respectively  drawn  by  the  said  James  Jones  Salt,  and 
directed  to  the  defendant  Daniel  Leonard,  averred  that  the  said  bills 
of  exchange  purported  to  be  accepted  by  the  said  Daniel  Leonard, 
and  that  the  said  James  Jones  Salt,  being  possessed  of  the  said  bills 
so  purporting  to  be  accepted  as  aforesaid,  and  before  they  respectively 
became  due  and  payable,  applied  to  the  plaintifi^  to  discount  the  said 
^QCQ-i  bills  for  him  the  said  James  Jones  *Salt ;  and,  further,  that  the 
-'  said  Elizabeth,  being  desirous  that  the  plaintiffs  should  dis- 
count the  said  bills  as  aforesaid,  and  wrongfully  and  injuriously  intend- 
ing to  deceive  and  defraud  the  plaintiff  in  that  behalf,  then  falsely, 
fraudulently,  and  deceitfully  represented  and  asserted  to  the  plaintiib 
that  the  said  bills  of  exchange  so  purporting  to  be  acceptea  by  the 
said  Daniel  Leonard  as  aforesaid  were  in  truth  and  in  fact  accepted 
by  him,  and  that  he  was  liable  thereon;  and  that  thereupon  the 
plaintiffs,  confiding  in  the  said  representation  and  assertion  of  the  said 
Elizabeth,  then  discounted  the  said  bills,  and  advanced  to  the  said 
James  Jones  Salt  the  sum  of  500^.  for  the  same ;  and  the  said  James 
Jones  Salt  then  endorsed  and  delivered  the  said  bills  purporting  to 
b<3  so  accepted  as  aforesaid  to  the  plaintifl^;  whereas,  in  truth  ana  iu 
fact,  the  said  bills  were  not  accepted  by  the  said  Daniel  Leonard  or 
by  any  person  with,  his  authority  or  consent,  and  the  said  Daniel 
Leonard  was  not  liable  on  the  same,  and  had  refused  to  acknowledge 
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or  pay  the  same,  or  to  be  bound  thereby ;  and  the  said  bills  became 
due  and  payable  >)efore  the  commencement  of  this  action:  Averment 
that  the  plaintiff  had  done  and  performed  all  conditions  precedent, 
and  that  all  necessary  times  had  elapsed  to  entitle  them  to  maintain 
the  action. 

Fourth  plea,  that  the  said  Elizabeth,  at  the  time  of  making  the 
alleged  representation  and  assertion,  was  the  wife  of  the  defendant 
Daniel. 

To  this  plea  the  plaintiffs  demurred,  the  grounds  of  demurrer  stated 
ia  the  margin  being,  ''  that  a  married  woman  who  makes  a  false  and 
fraudulent  representation  as  in  the  declaration  mentioned,  is  liable  in 
damages  for  the  same :  also  that  the  plea  neither  traverses  the  declara- 
tion nor  confesses  and  avoids  it,  but  merely  reiterates  what  is  averred 
in  the  declaration."    Joinder. 

*J.  JET.  Minlgsan,  in  support  of  the  demurrer.(a) — The  plea  is  r#oAft 
bad:  it  neither  traverses  nor  confesses  and  avoids  anv  material  ^ 
allegation  in  the  declaration.  [Ekls,  C.  J. — ^The  real  question  will  be 
whether  the  declaration  discloses  a  cause  of  action.]  Although  a 
married  woman  is  not  liable  on  a  contract  made  by  her  during  cover- 
ture, she  clearly  is  liable  for  a  tort  committed  by  her :  The  Liverpool 
Adelphi  I^oan  Association  v,  Fairlmrst  and  Wife,  9  Exch.  422.t  In 
that  ease  the  wife  was  held  not  to  be  liable,  because  ''  the  fraud  was 
directly  connected  with  the  contract  with  the  wife,  and  was  the  means 
of  efi'ecting  it,  and  parcel  of  the  same  transaction."  Here,  there  was 
no  contiact  with  the  wife,  but  a  mere  fraudulent  statement  of  that 
which  ^as  not  true.  The  fraud  is  the  foundation  of  the  action.  In 
Foster  v.  Charles,  6  Bingh.  896,  402  (E.  C.  L.  B.  vol.  19),  4  M.  &  P. 
61,  which  was  an  action  for  a  false  representation  as  to  the  character 
of  an  agent  about  to  be  employed  by  the  plaintiff,  Tindal,  C.  J.,  says : 
"It  has  been  urged  that  it  is  not  sufficient  to  show  that  a  representa- 
tion on  which  a  plaintiff  has  acted  was  false  within  the  knowledge  of 
the  defendant,  and  that  damage  has  ensue<i  to  the  plaintifi^  but  that 
the  plaintiff  must  also  show  the  motive  which  actuated  the  defendant. 
I  am  not  aware  of  any  authority  for  such  a  position,  nor  that  it  can 
be  material  what  the  motive  was.  The  law  will  infer  an  improper 
motive,  if  what  the  defendant  says  is  false  within  his  own  knowledge, 
and  is  the  occasion  of  damage  to  the  plaintiff."  It  is  *clear,  r^oAi 
therefore,  that,  in  order  to  sustain  this  declaration,  the  plaintifb  L  ^  ^ 
must  prove  fraud. 

Oray,  contr&.(6) — There  is  no  authority  to  show  that  husband  and 
wife  can  be  made  liable  on  such  a  representation  as  this,  which  it  was 

(a)  The  poiAU  marked  for  argument  on  the  part  of  the  plaintiffii  were  as  fonowi : — 
"  1.  That  the  plea  Deitber  traTenies  the  deelaration  nor  eonfetaee  and  aToide  it : 
"l*  That  the  defeodaota  are  retpoDtible  in  retpeet  of  the  falee  repreMntation  of  the  female 
ddiodant  diaoloeed  in  the  declaration,  (hough  the  same  were  made  by  her  during  her  eorerture.** 
(I»)  The  points  marked  for  argument  on  ihe  part  of  the  defendants  were  as  follows  : — 
"  1.  That  the  declaration  in  subf  lance  alleges  a  warranty  or  contract  bj  a  married  woman, 
ind  she  is  not  liable  thereon,  notwithstanding  such  warranty  was  made  firandulenUy : 

**3.  That  a  married  woman  is  not  liable  on  sueh  a  repreaentation  or  assertion  as  set  oat  la 
the  declaration : 

**l.  That  it  does  not  appear  that  the  female  defendant  knew  that  the  representation  or  asser- 
tion was  false : 

'4.  That  it  does  not  appear  that  it  was  entirely  fhlse,  nor  that  a  material  part  of  it  wai 
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al  ibe  option  of  the  plaintif&  to  act  upon  or  not.  In  The  Liverpool 
Adelphi  Loan  Association  v.  Fairhurst,  it  happened  that  the  alleged 
representation  was  connected  with  the  contract  made  by  the  wife :  but 
the  case  is  rather  an  authority  in  favour  of  the  defendants.  In  the 
X)urse  of  the  argument  there,  Alderson,  B.,  says :  '*  It  seems  to  me 
that  the  torts  of  the  wife  for  which  the  husband  is  to  be  considered  asi 
responsible  are  those  only  which  are  purely  torts,  that  is  to  say,  such 
as  are  in  no  way  connected  with  a  contract."  And  the  argument 
of  Mr.  Hill  in  rtp\y  puts  it  quite  independently  of  the  contract  being 
that  of  the  wife.  "The  true  rule/'  he  says,  " appears  to  be  that  which 
has  been  suggested  by  the  Court,  namely,  that,  where  the  husband  is 
liable  for  the  torts  of  his  wife,  the  tort  upon  which  such  liability  is 
founded  must  be  a  tort  simpliciter,  and  not  one  which  is  either  founded 
upon  or  connected  with  a  contract.  Where  the  wife  makes  a  repre- 
sentation which  is  in  fact  &l8e,  and  fraudulently  made  to  her  know- 
*2621  ^^S^>  ^  *  third  party,  who  by  ^giving  credenoe  to  it  is  thereby 

^  induced  to' enter  into  a  contract,  the  husband  is  not  liable  for 
that  tort,  but  the  party  who  believes  a  representation  so  made  must 
bear  the  consequences  of  his  own  credulity."  The  husband  is  liable 
for  a  trespass  committed  by  his  wife,  or  for  slander  uttered  by  her,  but 
not  for  her  representations.  In  Cooper  v.  Withan^  1  Levinz  247,  I 
Sid.  875,  2  Keble  390,  in  case  against  the  husband  and  wife,  for  that 
she,  being  covert,  affirmed  herself  to  be  sole,  and  requested  the  plain- 
tiff  to  marry  her,  laying  it  to  be  done  maliciously,  with  intent  to 
deceive  him,  whereupon  he  married  her,  &C., — after  verdict  for  the 
plaintiff  on  not  guilty,  it  was  moved  in  arrest  of  judgment  that  the 
action  does  not  lie,  for  the  wife  cannot  by  any  contract  or  agreement 
charge  the  husband,  and,  if  he  should  be  charged  here,  it  would  be  bj 
the  wife^s  contract  with  the  plaintiff  to  marry  him ;  but  for  trespass 
or  words  she  might  charge  the  husband,  for  that  she  might  do  without 
assent  of  the  husband  or  any  other,  and,  if  damage  ensue  thereupon, 
it  ought  to  be  recompensed  by  somebody,  and  no  other  can  do  that 
but  the  husband ;  but  this  marriage  could  not  be  made  without  the 
assent  and  contract  of  the  plaintiff  himself^  and  therefore  it  shall  not 
charge  the  husband :  and  so  held  the  Court,  and  gave  judgment  for  the 
defendant.  The  Court  of  Exchequer,  in  The  Liverpool  Adelphi  Loan 
Association  v»  Fairharst,  put  the  esse  of  an  infant  upon  the  same 
footing  as  that  of  a  wife :  and  in  Johnson  v.  Pie  (or  rye),  1  Levinz 
169,  1  Sid.  258,  1  Keble  905,  918,  an  infant  was  held  not  liable  for  a 
fraudulent  representation  that  he  was  of  full  age,  whereby  the  plain- 
tiff was  induced  to  contract  with  him.  This  case  is  referred  to  in 
Bacon's  Abridgment,  Baron  and  Feme  (G).  In  Bacon,  Infancy  and 
Age  (H),  pi.  10,  it  is  said  that  ^*  neither  an  infant  nor  feme  covert  oan 
*2631        B^^^^y  ^^  ^  forcible  entry  or  disseisin  by  barely  ^command* 

^  ing  one  or  by  assenting  to  one  to  their  use,  because  everr  such 
command  or  assent  by  persons  under  these  incapacities  is  void ;  but 
an  actual  entry  by  an  infant  into  another's  freehold  gains  the  posses- 
sion, and  makes  him  disseisor  as  well  as  it  does  a  feme  covert.'' 
Again,  pi.  16, — ''Infants  are  liable  for  torts  and  injuries  of  a  private 
nature ;  but,  if  an  infant,  affirming  himself  to  be  of  age,  borrows  1002. 
and  gives  his  bond  for  it,  and,  being  sued  upon  the  bond,  avoids  it  by 
reason  of  his  nonage,  yet  no  action  lies  against  him  for  the  deceit ;  for. 
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though  iofante  shall  be  bound  by  actual  torts,  as  trespass,  &c.,  which 
are  vi  et  armis,  jet  they  shall  not  for  those  that  sound  in  deceit;  for 
if  they  should,  all  the  infants  in  England  might  be  ruined.'*  No  case 
has  been  or  can  be  cited  where  a  married  woman  has  been  held  liable 
for  a  mere  representation.  The  same  reasons  which  prevent  a  husband 
from  being  liable  for  the  contracts  of  the  wife  during  coverture,  should 
equally  prevent  his  being  held  responsible  for  a  false  representation 
made  by  her.  [WiLLES,  J. — ^In  Ex  parte  The  Unity  Joint  Stock 
Mutual  Banking  Association,  In  re  King,  8  De  6ex  k  Jones  63, 
where  an  infant  had  obtained  a  loan  on  a  representation,  which  he 
knew  to  be  false,  that  he  was  of  age,  it  was  held  by  the  Lords  Justices 
that  a  proof  for  the  loan  was  properly  admitted  in  bankruptcy.] 
There  can  be  no  doubt  as  to  the  equity :  here,  the  question  is  one  of 
legal  liability.  Johnson  v.  Pye  has  been  frequently  recognised,  and 
indeed  was  cited  in  the  case  last  referred  to. 

Hodgmmy  in  reply. — ^All  the  authorities  cited  tend  to  confirm  the 
judgment  of  the  Court  of  Exchequer  in  The  Liverpool  Adelphi  Loan 
Association  v.  Fairburst.  No  sensible  distinotion  can  be  pointed  out 
between  the  case  (rf*  a  false  representation  by  the  wife  and  r«ag4 
^sknder.  [WlLLse,  J. — The  husband  would  not  be  liable  for  ^ 
the  price  of  a  diamond  necklaoe  bought  by  the  wife  unsuited  to  her 
hosband's  d^ree :  but  he  would  be  liable  in  trover  for  the  taking  it 
away.]  In  Catterall  v.  Kenyon  and  Wife,  8  Q.  B.  810  (E.  C.  L.  R 
vol.  48),  2  Gktle  &  D.  545,  baili£b  charged  to  execute  process  against 
the  goods  of  J.  S.,  wrongfully  took  tbe  plaintiif' s  cattle  in  execution, 
and  lodged  them  in  the  stable  of  an  inn  kept  by  the  defendant  K. 
The  plaintiff  demanded  them  of  tbe  defendant's  wife,  he  being  absent : 
the  wife  said  she  would  consider,  and  make  inquiry ;  and,  on  a  subse* 
quent  demand,  told  tbe  plaintiff  that  she  waa  indemnified  by  the 
attorney  who  had  issued  the  prooess,  and  that  the  plaintiff  need  not 
apply  a^ain.  The  cattle  were  detained,  and  sold  unaer  the  execution, 
K.  continuing  absent  during  the  whole  transaction.  In  trover  agairist 
K.  and  his  wi/s,  it  was  held  that  the  above  facts  were  evidence  on 
which  a  jury  might  find  a  conversion  by  the  wife,  for  which  trover 
hj  against  both  defendants.  Our.  adv.  vuU. 

The  Court  being  equally  divided  in  opiniofi,  the  Judges  proceeded 
to  deliver  their  judgments  seriatim,  as  follows: — 

Btlss,  J.— I  am  of  optnion  that  our  judgment  shoukl  be  for  the 
defendants. 

The  record  shows  that  the  female  defendant,  a  married  woman, 
fraudulently  represented  to  the  plainti&  that  certain  acceptances  were 
the  acceptances  of  her  husband,  and  thus  the  plaintift*  relying  on 
those  representations,  was  thereby  induced  to  advance  money  on  the 
bills  to  one  Salt,  the  drawer. 

The  law  is  settled,  that  a  married  woman  is  liable  with  her  husband 
for  her  torts,  but  that,  on  the  other  *hand,  she  is  not  liable  on  rm^K 
her  contracts  made  during  coverture.  The  law  is  tbe  same  as  "^ 
to  infants :  they  are  liable  f</r  their  torts,  but  not  (with  certain  excep- 
tions) on  their  contracts.  There  is  a  class  of  intermediate  cases,  par- 
taking partly  of  the  nature  of  contracts  and  partly  of  the  nature  of 
torts,  m  which  the  question  arises  to  which  category  they  are  to  be 
referred. 
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It  is  not  easy  to  lay  down  any  general  rale  on  the  subject :  but  I 
conceive  that,  at  all  events,  misrepresentations  on  the  faith  of  which 
the  plaintiff  has  acted,  and  which  mi^ht  have  been  treated  by  him  as 
contracts  or  warranties,  are  not  binding  on  the  feme  covert  or  the 
infant;  for,  if  they  were  binding,  then  the  protection  which  the  law 
throws  over  married  women  and  infants  would  be  in  great  measure 
withdrawn.  Thus,  a  misrepresentation  by  an  infant  that  he  is  of  full 
age  (Johnson  v.  Pye,  1  Levinz  169,  1  Sid.  258,  1  Keble  905,  913),  or 
a  false  statement  by  a  married  woman  that  she  is  discovert  (Cooper  ?*. 
Witham,  1  Levinz  247,  1  Sid.  875,  2  Keble  890,  Oannam  v.  Farmer, 
8  Exch.  698t),  are  no  ground  of  action. 

In  America,  there  have  been  a  great  number  of  decisions  to  the 
effect  that  an  infant  is  not  liable  for  fraud,  in  cases  where  a  contract 
is  in  substance  the  ground  of  action,  or  where  it  is  contained  in  a 
contract  which  he  is  not  capable  of  making:  see  Wilt  v.  Welsh,  6 
Watts  9,  Brown  v.  Durham,  1  Root  278,  Wallace  v.  Morse,  5  Hill  891, 
Morrill  v.  Aden,  19  Vermont  505. 

And  it  should  seem  that  the  law  is  the  same  in  cases  where  there 
may  be  other  objections  to  the  validity  of  the  contract  besides  the 
disability  of  the  infant  or  married  woman ;  such,  for  example,  as  the 
absence  of  consideration :  for,  otherwise,  an  in&nt  or  a  married  woman 
might  be  liable  where  they  have  received  no  consideration,  and  not 
liable  where  they  have  received  consideration. 
*2661  *^^  cases  in  which  a  married  woman  is  liable  for  defama- 
-'  tory  words  are  obviously  distinguishable  from  cases  in  which 
she  is  sought  to  be  made  liable  in  an  action  ex  contractu  or  ex  qnasi 
contractu.  In  the  case  of  defamatory  words,  there  is  not  only  no 
contract  or  semblance  of  a  contract  on  the  part  of  the  married  woman 
herself,  but  there  is  no  agreement  or  assent  express  or  implied  on  the 
part  of  the  plaintiff.  This  distinction  is  indicated  somewhat  obscurely 
in  the  case  of  Cooper  v.  Witham  as  reported  in  Levinz. 

In  the  present  case,  the  representation  on  which  it  is  sought  to 
charge  the  husband  and  wife  seems  to  me  to  be  in  the  nature  of  a 
warranty.  But,  for  the  reasons  above  given,  it  does  not  appear  to  me 
necessary  to  decide  whether  on  such  a  warranty  as  is  described  in  the 
declaration,  an  action  might  be  brought,  independently  of  the  objec- 
tion of  coverture. 

WiLLES,  J.,  delivered  the  joint  judgment  of  Williams,  J.,  and 
himself: — 

In  this  case  husband  and  wife  are  sued  for  a  &lae  and  fraudulent 
representation  by  the  wife  to  the  plaintiff  that  the  acceptance  on  bills 
of  exchange  offered  to  them  for  discount  by  one  Salt  was  of  the  hand- 
writing of  the  husband,  whereby  the  plaintiff  were  induced  to  advance 
money  to  Salt  by  way  of  discount  of  the  bills,  which  wajs  lost  by  reason 
of  the  acceptances  being  forgeries. 

The  question  is,  whether  these  facts  constitute  a  cause  of  action 
against  the  husband  and  wife.  We  are  of  opinion  that  they  do.  As 
a  general  rule,  a  married  woman  ia  answerable  for  her  wrongful  acts, 
including  frauds,  and  she  may  be  sued  in  respect  of  such  acts  jointly 
with  her  husband,  or  separately  if  she  survives  him.  The  liability  is 
hers,  though,  living  with  the  husband,  it  must  be  enforced  in  an 
action  against  her  and  him,  which,  to  charge  him,  must  be  brought  to 
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a  *concliision  during  their  joint  lives.  Inasmuch,  however,  as  r^aon 
she  is  not  liable  upon  her  contracts,  the  common  law,  in  order  '■ 
eSectually  to  prevent  her  being  indirectly  made  so  liable  under  colour 
of  a  wrong,  exempts  her  from  liability  even  for  fraud,  where  it  is 
**  directly  connected  with  the  contract  with  the  wife,  and  is  the  means 
of  effecting  it,  and  parcel  of  the  same  transaction."  Such  was  the 
decision  of  the  Court  of  Exchequer  in  The  Liverpool  Adelphi  Loan 
Association  i;.  Fairhurst,  9  Exch.  422,  429.t  This  is  the  extreme 
length  to  which  the  exemption  has  been  carried  in  any  decided  case ; 
and  we  do  not  consider  ourselves  entitled,  upon  grounds  of  supposed 
policy  only,  to  infringe  further  upon  the  general  rule  of  law. 

We  ought  also  to  add  that  this  exception,  in  favour  of  fraud  accom- 
panying a  contract,  does  not,  so  far  as  we  have  been  able  to  discover, 
exist  in  the  civil  law,  nor  in  the  law  administered  in  the  Court  of 
Chancery,  nor  in  that  of  Scotland, — which  may  be  thought  to  show 
that  it  is  not  founded  in  any  general  principle,  and  therefore  not  to  be 
enlarged.  For  the  civil  law  as  to  minors,  see  8  Savigny's  Roman 
Law,  cap.  III.,  §  cviii.,  p.  88  of  French  edition ;  Mackeldey,  transla- 
tion of  1st  part,  222.  For  the  Scotch  law  as  to  infants,  see  1  Bell's 
Com.  18.  For  the  law  of  Chancery  as  to  infants,  see  Stikeman  v. 
Dawson,  1  De  Gex  &  Sm.  90 ;  Ex  parte  Unity  Bank  Association,  8 
De  Gex  k  Jones  68.  For  the  Scotch  law  as  to  married  women,  see  1 
BelVs  Com.  by  Shaw,  6th  edit.  679 :  for  the  doctrine  in  Chancery,  see 
Vaughan  v.  Vanderstegen,  3  Drewry  165,  369,  27  Law  J.,  Ch.  793. 

The  present  case  falls  within  that  general  rule,  there  having  been, 
if  the  declaration  truly  states  the  facts,  no  contract  with  the  wife.  In 
the  event  of  her  evidence  showing  a  contract  in  the  course  of  entering 
into  which  the  alleged  misrepresentation  was  made,  *the  ques-  r«o/)o 
tion  will  then  arise  upon  the  facts,  under  the  general  issue,  ^ 
whether  such  a  fraud  is  shown  as  falls  within  the  rule  or  the  excep- 
tion. For  the  present,  seeing  that  liability  for  a  naked  fraud,  not 
accompanying  a  contract,  is  in  question,  we  think  there  should  bo 
judgment  for  the  plaintiffs. 

Erlb,  C.  J. — Upon  this  demurrer  the  question  is  raised  whether  a 
husband  is  answerable  for  the  alleged  false  representation  made  by  his 
wife:  and  I  am  of  opinion  that  he  is  not.  The  law  makes  him 
answerable  for  wrongs  done  by  his  wife  to  the  property,  person,  or 
character  of  another,  but  not  answerable  for  contracts  made  by  his  wife. 
It  seems  to  me  that  a  false  representation  by  which  credit  is  obtained  is 
in  its  nature  more  fit  to  be  classed  with  contracts  than  with  wrongs.  It 
is  in  substance  a  warranty  of  a  debt,  and  so  a  contract.  The  liability 
ia  created  by  the  words  of  the  wife,  amounting  to  a  contract  or  guaran- 
tee, to  whicn  are  to  be  added  an  intention  on  her  part  to  deceive  and 
a  deception  effected  on  the  plaintiff.  But,  in  substance,  she  becomes 
a  guarantor  for  a  third  party,  and  makes  a  contract  for  which  in  the 
form  of  contract  the  husband  is  not  answerable. 

The  nearest  authority  on  the  point  is  in  favour  of  the  defendant ; 
for,  in  the  Liverpool  Adelphi  Loan  Association  v,  Fairhurst,  9  Exch. 
422,t  i^  ^^  ^^^^  ^hat  the  husband  is  not  answerable  for  a  false  repre- 
sentation made  by  his  wife  in  connection  with  a  contract  made  by  ner. 
It  is  there  decided  that  he  is  to  be  exempt  from  responsibility  for  the 
Silse  representation  so  made.    I  see  no  reason  for  holding  that  the 
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exemption  should  be  limited  to  the  particular  case  there  in  question, 
I  see  no  reason  why  the  addition  of  a  breach  of  contract  to  a  false 
representation  should  create  the  exemption. 

*2691       ^^^  reason  assigned  in  argument  for  the  exemption  *was, 
-'  that  the  damage  arises  from  the  credulity  of  the  plaintiff  who 
chooses  to  trust  the  wife :  but  that  reason  would  exempt  the  husband 
in  respect  of  all  false  representations  made  by  the  wife. 

I  would  further  observe  that  liability  for  false  representations  which 
are  unconnected  with  contract  was  first  affirmed  in  Pasley  v.  Freeman, 
8  T.  B.  61.  The  motive  for  the  judgment  of  the  majority  of  the  judges 
in  that  case,  is,  the  desire  to  suppress  fraud :  but  by  that  desire  they 
created  an  undefined  liability,  of  which  parties  have  availed  them- 
selves for  fraudulent  purposes ;  so  that  the  effect  of  the  decision  has 
been  the  reverse  of  that  which  was  intended.  If  this  view  is  correct, 
there  is  good  reason  for  not  carrying  the  principle  beyond  the  cases  to 
which  it  has  been  adjudged  to  apply :  and  it  has  not  been  adjudged  to 
apply  to  the  fidse  representation  made  by  a  wife. 

For  these  reasons,  together  with  the  reasons  and  authorities  adduced 
by  my  Brother  Byles,  I  think  our  judgment  should  be  for  the  defend- 
ant. Judgment  for  th&  plaintiffs. 

The  plaintiffs  being  desirous  of  taking  the  opinion  of  a  Court  of 
error,  Williams,  J.,  withdrew  his  opinion,  and  consequently  the  judg- 
ment was  entered  pro  formfi  for  the  defendant. 

Judgment  accordingly. 

It  is  said  by  Chitty  (1  Chitty  on  there  could  be  no  estoppel  involyed  in 

PI.  76),  that   "  a  plaintiff  cannot  in  the  very  act  to  which  the  incapacity 

general,  by  changing  his  form  of  action^  related  that  could  take  away  that  inca- 

charge  an  infant  for  a  breach  of  con-  pacity.     A  distincUon,  however,  has 

tract;  as  for  the  negligent  or  imnode-  been   taken  where  a  married  woman 

rate  use  of  a  horse,  &c.,  nor  can  he  be  has  given  a  bond  or  confessed  a  judg* 

a  trespasser  by  prior  or  subsequent  ment  for  the  purchase-money  of  land 

assent,  but  only  by  his  own  act.    A  conveyed  to  her,  and  the  obligation 

married  woman    is    liable    for  torts  has  been  treated  as  a  valid  lien  upon 

actually  committed   by  her,   though  the  premises,  though  invalid  as  against 

she  cannot  be  a  trespasser  by  prior  or  her  personally :  Ramborger's  Adra.  ». 

subsequent  assent."     The  American  Ingraham,  2   Wr.  46;   Patterson  v. 

oases  bearing  upon  the  liability  of  Robinson,  8  Am.  Law  Reg.  240. 

infants  are  collected  and  discussed  in  And  this  rule  bas  been  applied  in 

the  note  to  Tucker  «.  Moreland,  and  the  District  Court  of  Philadelphia  to 

Vasse  V,  Smith,  1  Am.  L.  C.  261,  ef  the  purchase  of   personal   property : 

ae^.,  (4th  ed.)     In  Keen  o.  Coleman,  Schomaker  ».  Hayward,  1864,   MS. 

89  Pa.  St.  Rep.  (8  Wr.)  299,  a  married  So  in  New  York,  a  husband  bongbt 

woman  had  represented  herself  as  a  lumber  fw  the  building  of  a  house, 

widow  and  thereby  induced  the  plain-  representing  that  it  was  his,  when  in 

tiff  to  take  her  bond,  and  obtained  the  fact  it  was  his  wife's,  and  thns  obtained 

consideration  for  which  it  was  given ;  credit  to  himself.     The  house  haring 

but  it  was  held  that  while  she  might  been   built  with   the   knowledge  and 

be  liable  to  an  action  for  tbe  deceit  approval  of  the  wife,  it  was  Md  that 

practised  by  her  (as  to  which,  quaere)^  these  facts  created  an  equitable  lien  in 
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favour  of  the  seller  upoo  the  real  pro- 
perty: Mattice  v.  LiUte,  24  How.  Pr. 
2(U;  see  also  18  N.  Y.  280;  22  Id. 
450;  22  Barb.  371,  385.  And  so  in 
Pilcher  v.  Smith,  2  Head  (Tenn.)  208, 
it  was  ruled  that  a  purchaser  of  real 
estate  from  a  married  woman,  whose 


ooveuant  to  convey  was  void,  was  en- 
titled to  either  a  specifio  execution  or 
to  a  rescission  of  the  contract,  and  if 
the  feme  cavrrt  resist  the  former,  and 
the  oonsidenition-money  has  been  paid, 
it  will  be  decreed  to  be  a  lien  upon  the 
land. 


*PHILPOTT  V.  SWANN.    July  8. 
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Fnlgbt  mdcr  a  obarter  wm  iatartd,  for  a  ▼oyage  from  Ihe  Cap*  of  Good  Hopo  to  Hoodokllp 
Bajy  an  open  roailitead  180  miles  ap  the  eout,  there  to  load  a  cargo  of  eopper  ore,  to  proceed 
therewith  to  Swaniea  at  a  freight  of  40«.  per  ton.  Arriyed  at  Hondeklip  Baj,  the  master  re- 
eeWed  on  board  part  of  the  cargo  (the  whole  being  ready),  when,  a  storm  coming  on,  he  waa 
eompelled  to  pnt  to  tea  with  the  lose  of  an  anohor  and  an  Snjnry  to  his  windlass ;  and,  after 
beating  abont  the  ofling,  he  deemed  it  eaptdlent  to  sail  fur  Bt  Helena,  a  distance  of  aboni  1800 
milea*  Finding,  on  bis  arrival  there,  that  he  could  not  get  an  additional  anehor  or  the  requisite 
repair,  the  master  discharged  the  portion  of  the  outward  cargo  which  he  had  not  landed  at 
Hondeklip  Bay,  and  proceeded  to  Swansea  with  the  homeward  cargo,  short  by  about  120  tons 
of  a  fall  cargo.  The  Jury, — although  the  master  did  not  run  for  the  Cape,  where  it  appeared 
that  the  necessary  repairs  might  have  been  obtained,-^found  that  the  mastar  aeted  throughout 
ms  a  prodevt  owner  uninsured  would  have  done : — 

Held,  that,  under  these  circumstances,  the  underwriters  were  not  responsible  at  fbf  a  total  loss 
of  tlie  fkeight  ef  the  120  tons  by  perils  of  the  sea. 

This  was  an  action  on  a  policy  of  insurance  dated  the  17th  of  July, 
1860,  on  charter-freight,  on  the  ship  Greenwich,  valued  at  600Z.,  from 
Table  Bav  to  Hondeklip  Bay,  there  to  load  a  cargo  of  copper  ore,  and 
proceed  therewith  to  Swansea. 

The  declaration  averred  that  the  plaintiff,  being  owner  of  the  brig 
Greenwich,  had  effected  a  charter-party  with  Messrs.  Philipps  k  King, 
that  the  ship,  being  then  at  Table  Bay,  should  proceed  to  Hondeklip 
Bay,  and  there  load  a  cargo  of  copper  ore,  and  proceed  therewith  to 
Swansea,  and  there  deliver  the  same  on  being  paid  freight  40tf.  per 
ton ;  that  the  ship  arrived  at  Hondeklip  Bay,  and  loaded  a  portion  of 
the  cargo,  but  was  by  perils  insured  against  driven  away  from  Hon* 
deklip  Bay  without  loading  the  residue,  and  prevented  from  returning 
thereto  and  completing  the  loading  of  the  cargo,  and  was  compelled 
to  proceed  to  Swansea  without  such  residue :  Averment,  that  the  loss 
on  freight  was  452.  13^.  per  cent  There  was  also  a  claim  for  average 
loss ;  and  the  common  counts. 

Pleas  to  the  alleged  loss  of  freight, — ^first,  that  the  ship  was  not  pre- 
vented  from  returning  to  Hondeklip  Bay  and  completing  the  loaaing 
of  her  cargo, ^-secondly,  that  the  loss  did  not  happen  from  perils 
insured  against, — ^thirdly,  that  the  shin  was  prevented  from  returning, 
by  the  wrongful  acts,  negligence,  and  default  of  the  plaintiif, — fourthly 
as  to  the  general  average  *loss,  tender  of  85.  6rf., — ^fifthly,  to  r*o7i 
the  common  counts,  never  indebted.  ^ 

The  plaintiff  took  issue  on  the  first,  second,  third,  and  fifth  pleas, 
and  denied  the  tender  alleged  in  the  fourth  plea. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  Ix>ndon 
after  last  Hilary  Term,  when  the  following  facts  appeared  in  evi 


271  PHILPOTT  ».  SWANN.    M.  T.  1861. 

dence : — The  plaintiff  was  the  owner  of  the  brig  Greenwich.  The 
defendant  was  an  underwriter  at  Lloyd's,  and  an  insurer  of  oOL  on  the 
policy.  The  vessel  at  the  time  of  the  making  of  the  policy  was  lying 
m  Table  Bay,  Cape  of  Good  Hope,  and  was  chartered  by  Messrs.  Phi- 
lipps  &  King  to  carry  a  cargo  of  general  merchandise  to  Hondeklip 
Bay,  which  is  about  one  hundred  and  eighty  miles  up  the  coast,  to 
take  thence  a  cargo  of  copper  ore  to  Swansea,  at  40«.  per  ton.  The 
Greenwich  was  of  260  tons  burthen,  and  had  taken  on  board  about 
140  tons  of  ore  (the  remaining  120  tons  being  ready  for  shipment), 
and  was  ready  to  receive  the  rest,  when  a  storm  from  the  northwest 
arose,  which  rendered  it  necessary  for  the  master  to  slip  his  anchor 
and  put  to  sea,  Hondeklip  Bay  being  an  open  roadstead.  After  stand- 
ing off  and  on  for  about  twenty -eight  hours,  the  master,  finding  that 
he  could  not  safely  remain  on  the  coast  in  consequence  of  the  damaged 
state  of  his  windlass,  and  his  having  but  one  anchor  left,  instead  of 
returning  to  the  Cape, — where,  it  appeared,  he  might  have  got  hia 
capstan  repaired, — proceeded  to  St.  Helena,  a  distance  of  about  eighteen 
hundred  miles;  and,  ultimately,  finding  no  facilities  there  for  the 
necessary  repair,  and  being  unable  to  return  to  Hondeklip  Bay  with- 
out it,  he  resolved  to  unload  the  rest  of  his  outward  cargo  (about  40 
tons)  there,  and  to  proceed  to  Swansea  with  the  cargo  of  copper  ore 
then  on  board,  where  he  arrived  in  due  course. 

*2721  ^^  ^^^  P^^^  ^^  ^^^  plaintiff  it  was  insisted  that  the  *8bip 
"■  having  been  prevented  by  stress  of  weather  from  completing 
the  loading  of  her  homeward  cargo,  the  owner  was  entitled  to  recover 
as  for  a  constructive  total  loss  of  the  freight  of  that  portion  which  had 
been  necessarily  left  behind. 

For  the  defendant  it  was  contended  that  the  master  was  not  justified 
in  proceeding  to  St.  Helena  for  the  purpose  of  effecting  repairs  which 
might  have  been  effected  so  much  nearer ;  and  it  was  suggested  that 
he  had  another  motive  for  doing  so,  in  proof  of  which  reliance  was 
placed  upon  an  entry  in  the  log-book,  "  sailed  this  day  for  St.  Helena 
and  England :"  and  it  was  insisted  that  he  was  bound  at  all  events 
and  at  any  cost  to  go  back  to  Hondeklip  Bay  and  take  the  remainder 
of  his  cargo. 

In  answer  to  a  question  put  to  them  by  His  Lordship,  the  jury 
found  that  the  master  acted  throughout  as  a  prudent  owner  uninsured 
would  have  done.     A  verdict  was  thereupon  entered  for  the  plaintiff! 

Bovill,  Q.  C,  in  Easter  Term  last,  pursuant  to  leave  reserved, 
obtained  a  rule  nisi  to  enter  a  verdict  for  the  defendant. — He  submit- 
ted that  there  was  no  loss  of  freight  by  reason  of  a  peril  insured 
against, — citing  Everth  r.  Smith,  2  M.  &  SjIw.  278,  Moray  v.  Jones,  4 
B.  &  C.  394  (E.  0.  L.  R  vol.  10),  6  D.  &  R.  479  (E.  C.  L.  R.  vol.  16X 
Brocklebank  v.  Sugrue,  1  M.  &  Rob.  102,  and  Moss  v.  Smith,  9  C.  B. 
94  (E.  C.  L.  R.  vol.  67).  He  also  moved,  in  the  alternative,  for  a  new 
trial  on  the  ground  that  the  verdict  was  against  the  evidence:  but  the 
Court  said,  that,  as  there  was  a  fair  balance  of  evidence  on  the  one 
side  and  on  the  other,  and  as  the  Lord  Chief  Justice  was  not  prepared 
to  say  that  he  was  dissatisfied  with  the  result  the  jury  came  to,  the 
rule  on  that  ground  must  be  refused. 

♦2781       -^'^^1  Q-  C.,  and  Honyman^  in  Trinity  Term,  showed  *cause. — 
J   After  the  finding  of  the  jury,  it  must  be  assumed  that  the 
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course  which  the  master  adopted  was  that  which  was  the  most  advisa- 
ble in  the  circumstances  in  which  he  found  himself  placed.  The  only 
question  therefore  is,  whether  the  vessel  was  by  perils  of  the  sea  pre- 
vented from  taking  on  board  the  rest  of  her  cargo,  and  the  voyacre 
justifiably  abandoned.  The  cases  relied  upon  on  moving  show  only 
that  a  mere  delay  or  retardation  of  the  voyage  does  not  constitute 
such  a  loss  as  to  render  the  underwriters  on  freight  liable.  It  resolves 
itself  into  a  question  of  bonfi  fides  in  each  case.  In  Phillips  on  Insur- 
ance, 8d  edit.,  §  1142,  it  is  said:  "Insurance  of  freight  covers  the  risk 
of  loss  of  that  subject  by  reason  of  a  loss  of  either  the  ship  by  the 
perils  insured  against,  whereby  it  is  prevented  from  transporting  the 
cargo,  or  a  loss  of  the  goods  oy  the  perils  insured  against,  whereby 
the  earning  of  freight  by  the  transportation  of  them  is  prevented. 
Abbott,  C.  J.,  and  his  associates  (in  Mordy  v.  Jones,  4  B.  &  C.  394  (B. 
C.  L.  R.  vol.  10),  6  D.  &  R.  749  (E.  C.  L.  R.  vol.  16)),  held  a  different 
doctrine  in  case  of  the  vessel's  putting  back  to  Kingston,  the  port  of 
departure  in  Jamaica,  on  account  of  sea-damage  and  loss  of  freight  on 
part  of  the  cargo  so  injured  by  being  wet  with  sea-water  that  it  was 
prudently  and  justifiably  sold  there  on  account  of  danger  of  sponta- 
neous ignition  if  it  had  been  carried  on,  and  because  the  expense  of 
delay  to  wash  and  dry  it  would  have  exceeded  the  amount  of  the 
freight  of  it.  The  insurers  were  held  not  to  be  liable  for  this  loss,  the 
ground  stated  being,  that,  '  if  it  should  be  held  that  the  underwriter 
would  be  liable,  it  would  open  a  temptation  to  a  master  to  sail  away, 
under  like  circumstances,  instead  of  stopping  until  the  cargo  could  be 
reshipped.'  That  is  to  say,  if  the  Court  should  decide  for  the  assured 
in  this  case,  when  the  master's  proceeding  was  confessedly  justifiable, 
it  might  tempt  *8ome  other  master  to  sell  or  leave  part  of  the  r»o74 
cargo  when  it  was  not  justifiable!  The  decision,  supported  ^ 
only  by  such  a  reason,  certainly  weighs  very  little  against  what  seems 
to  be  a  plain,  and  is,  at  least  now,  a  well-established  doctrine."  Mr. 
Arnould, — Arnould  on  Insurance,  2d  edit.  Vol.  2,  p.  978,  adopts  the 
same  view  of  that  case.  In  Everth  v.  Smith,  2  Selw.  278,  the  expense 
of  the  unavoidable  detention  of  the  ship  exceeded  the  amount  of  the 
freight:  and  Lord  Ellenborough,  in  givmg  judgment,  said:  ''In  this 
case,  the  only  inconvenience  that  has  arisen  is  to  be  attributed  to  the 
protraction  of  the  adventure ;  but  that  was  decided  in  Anderson  v. 
Wallis,  2  M.  &  Selw.  240,  and  McCarthy  v.  Abel,  5  East  388,  not  to 
constitute  a  loss."  Brocklebank  r.  Sugrue,  1  M.  &  Rob.  102,  is  a 
mere  repetition  of  the  doctrine  of  Mordy  v.  Jones.  Moss  v.  Smith,  9 
C.  B.  94  (E.  C.  L.  R.  vol.  67),  is  equally  wide  of  the  present  question: 
all  that  was  decided  there  was,  that  mere  inability  to  send  on  the  entire 
cargo  is  not  a  case  of  constructive  total  loss  on  freight.  In  the  present 
case,  the  vessel  was  by  perils  of  the  sea  disabled  from  carrying  the 
cargo  at  all ;  and  that  disability  existed  until  the  termination  of  the 
voyage.  That  was  precisely  the  state  of  things  in  Devaux  i\  I'Anson, 
5  N.  C.  519  (E.  C.  L.  R.  vol.  86),  7  Scott  507.  1  here,  the  plaintiff, 
the  owner  of  a  ship,  efiected  a  policy  on  freight  at  and  from  the  Coro- 
mandel  coast  to  Bourbon :  the  ship  put  into  a  port  on  the  Coromandel 
coast  for  repairs:  the  plaintiff  purchased  a  cargo  and  had  it,  ready  to 
be  sent  on  board,  about  seven  miles  from  that  port :  the  ship  was  lost 
by  an  accident  in  going  out  of  dock :  the  policy  covered  perils  of  the 
c.  B.  ».  S.,  VOL.  XI. — 12 
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seas  and  all  other  perils,  losses,  and  misfortunes :  and  it  was  held, 
that  the  plaintifiTs  interest  in  the  profit  of  conveying  the  careo 
was  properly  described  as  freight;  that,  the  cargo  being  ready 
when  the   ship   was  about  to  leave  the  dock,  the  risk  attached; 

*2751  *^^^  ^^^^  ^^^  ^^^  ^^  ^  ^^^  within  the  terms  of  the  policy. 
J  [Erlb,  C.  J. — The  master  was  prevented  from  shipping  the 
remaining  120  tons  of  ore  by  reason  of  the  wind  blowing  from  the 
westward.  Surely  "  perils  of  the  sea-'  means  something  more  than 
the  ordinary  fluctuations  of  the  wind  and  weather.]  The  loss  of  the 
anchor  and  the  injury  to  the  windlass  were  occasioned  by  the  extra- 
ordinary weather  the  vessel  was  exposed  to.  It  cannot,  of  course,  be 
said  that  it  was  tmpoasibk  for  the  master  to  go  back  for  the  rest  of  the 
cargo.  The  same  sort  of  possibility  physically  existed  as  that  sug- 
gested by  Maule,  J.,  in  Moss  v.  Smith.  But  the  question  is,  was  h ; 
bound  to  go  back  ?  and  were  the  charterers  bound  to  keep  the  120 
tons  of  copper  ore  until  the  vessel  came  back  from  Swansea  to  take 
it?  Or,  suppose  the  vessel  were  lost  on  going  out  the  second  time, 
or  on  her  return  from  that  voyage,  could  the  underwriters  on  this 
policy  have  been  called  upon?  Assuming  it  to  be  a  question  of  rea- 
sonable degree,  was  the  noaster  bound  to  go  to  the  nearest  practicable 
Eort, — Plymouth,  for  instance, — ^to  get  his  lost  anchor  replaced  and 
is  windlass  repaired?  [Erlb,  G.  J. — No  doubt  he  would,  if  the 
distance  were  not  unreasonably  great.]  The  authorities  bearing  upon 
this  point  are  extremely  scanty.  No  doubt,  it  must  be  a  case  of 
urgent  necessity  which  will  justify  the  master  in  abandoning  the  voy- 
age :  Cannam  v.  Meaburn,  1  Bingh.  243  (E.  C.  L.  R.  vol.  8),  8  J.  B. 
Moore  1  27(E,  C.  L.  R.  vol.  17).  In  Worms  v.  Storey,  11  Exch.  427, 
430,t  Parke,  B.,  says :  "  Under  a  charter-party  containing  such  an  ex- 
ception, if  the  vessel  sails  in  a  seaworthy  state,  and  in  the  course  of 
the  voyage  is  damaged  by  perils  of  the  sea,  the  owner  is  not  bound 
to  repair  it :  but,  if  he  does  not  choose  to  repair,  he  ought  not  to  go 
to  sea  with  the  vessel  in  an  unseaworthy  state,  and  so  cause  a  loss  of 
the  cargo.  He  ought  either  to  repair  or  stop."  The  question  of 
*2761  ^^^^^^^^'^  ^^  unreasonable  *aelay  is  discussed  in  2  Phillips  on 
-I  Insurance,  Sd  edit.,  §§  1451, 1452.  Unreasonable  delay  amounts 
to  deviation :  Mount  v.  Larkins,  8  Bingh.  108  (E.  C.  L.  R.  vol.  21),  1 
M.  &  Scott  165  (E.  C.  L.  R.  vol.  28).  If  the  plaintiff  is  not  entitled 
to  recover  in  this  case,  it  is  because  the  risk  is  still  continuing  and 
the  voyage  uncompleted :  and,  if  the  risk  is  still  continuing,  it  is 
because  there  is  no  deviation. 

Bovill,  Q.  C,  and  Archibald^  in  support  of  the  rule. — The  material 
facts  are  these : — The  Greenwich  having  arrived  at  Hondeklip  Bay 
and  taken  in  a  portion  of  her  homeward  cargo,  but  not  having  en- 
tirely discharged  her  outward  cargo,  a  storm  arose  which  rendered  it 
neoessary  for  her  to  quit  the  roadstead  with  the  loss  of  an  anchor  and 
a  damaged  windlass ;  and  she  accordingly  proceeded  to  St.  Helena  for 
the  purpose  of  repairing  the  damage.  Arrived  there,  and  finding 
that  the  necessary  repair  could  not  be  effected,  the  master  thought  it 
more  prudent  to  disonarge  the  remainder  of  his  outward  cargo  at  that 
port  and  to  proceed  to  Swansea  with  so  much  of  the  copper  ore  as  he 
nad  received  on  board.  Assuming  that  all  this  was  done  bon&  fide, 
it  was  a  voluntary  abandonment  of  the  voyage.     The  loss  is  not  to 
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be  thrown  upon  the  underwriters  on  freight  merely  because  by  rea- 
son of  the  accidents  of  navigation  the  expense  incurred  in  earning 
the  freight  would  exceed  the  amount  of  the  freight  when  earned 
There  is  no  such  head  of  loss  known  to  the  law:  Everth  v.  Smith,  2 
M.  &  Selw.  278.  In  Atkinson  v.  Ritchie,  10  East  580,  the  master  was 
held  iK>t  to  be  justified  even  by  a  reasonable  and  well-grounded  ap- 
prehensioQ  of  a  hostile  embargo,  in  abstaining  from  taking  the  cargo 
on  board.  He  must  encounter  the  danger.  The  case  of  Schilizzi  v. 
Derry,  4  Ellis  &  B.  878  (E.  C.  L.  R.  vol.  82),  well  illustrates  the  duty 
which  the  owner  owes  to  the  charterer.  There,  the  declaration  ^4^077 
*stated,  that,  by  charter-party  between  the  plaintiff  and  defend-  ^ 
ant,  it  was  agreed  that  the  defendant's  ship,  then  in  London,  should 
sail  to  Galatz  or  Ibrail,  or  so  near  thereunto  as  she  might  safely  get, 
and  there  load  a  cargo  from  the  plaintiff's  factor,  and  therewith  pro* 
ceed  to  a  port  in  the  United  Kingdom,  or  between  Havre  or  Hamburgh, 
inclusive,  the  act  of  Ood,  &c.,  and  all  and  every  other  dangers  and 
accidents  of  the  seas,  rivers,  and  navigation  of  whatever  nature  and 
kind  soever  during  the  voyage  always  mutually  excepted ;  that  the 
ship  was  not  prevented  by  any  of  the  excepted  causes  from  proceed^ 
in^  with  and  completing  her  said  outward  voyage;  yet  that  the 
defendant  made  default  in  causing  the  ship  to  sail  and  proceed  with 
all  convenient  speed  on  her  said  outward  voyage,  and  before  the  said 
outward  voyage  was  completed  wrongfully  caused  the  ship  to  deviate 
from  the  course  of  her  said  voyage,  and  wholly  abandon  the  said 
voyage.  The  defendants  pleaded, — first,  that  they  were  not  guilty  of 
the  alleged  breach  of  the  charter-party, — secondly,  that  they  were 
prevented  by  the  excepted  causes,  to  wit,  by  the  dangers  and  accidents 
of  the  seas,  rivers,  and  navigation,  from  proceeding  with  and  com* 

{leting  the  said  outward  voyage ;  upon  which  pleas  issues  were  taken. 
t  appeared  that  the  ship  reached  the  mouth  of  the  Danube  on  the 
5th  of  November,  (ralatz  lies  ninety-five  miles  up  the  Danube,  and 
Ibrail  twenty  miles  higher.  At  the  mouth  of  the  Danube  is  a  bar, 
upon  which,  at  the  time  of  the  arrival  of  the  ship,  there  was  not  water 
sufficient  to  allow  her  to  pass.  On  the  11th  of  December  she  sailed 
from  the  mouth  to  Odessa  (one  hundred  miles  distant),  and  there  took 
in  a  cargo  from  other  parties.  It  would  not  have  been  safe  for  her  to 
remain  off  the  mouth  after  the  11th  of  December :  and  Odessa  was 
the  nearest  safe  port  On  the  7  th  of  January  following,  there  was 
*water  enough  on  the  bar  of  the  mouth  of  the  Danube  to  enable  run^o 
the  ship  to  go  up  to  Galatz  and  sail  with  a  cargo  out  of  the  ^ 
river.  And  the  Court  held  that  both  issues  should  be  found  for  the 
plaintiff;  for  that  the  voyage  was  not  completed,  even  if  the  vessel 
was  prevented  by  any  of  the  excepted  causes  from  completing  it ;  and 
that  no  such  prevention  was  shown,  but,  at  the  most,  circumstances 
of  the  excepted  kind  delaying  the  completion.  Wightman,  J.,  there 
said :  **  No  aoubt,  the  obstruction  was  temporary.  The  impossibility 
of  waiting  oft'  the  harbour's  mouth  does  not  determine  the  obli*gation 
to  complete  the  voyage."  And  Grompton,  J.,  said:  *'It  would  be 
most  dangerous  to  hold  that  a  temporary  obstruction  puts  an  end  to 
the  obligation."  So  here,  the  circumstance  of  a  strong  westerly  wind 
compelling  the  Greenwich  to  depart  from  Hondeklip  Bay  with  half 
her  cargo  on  board,  did  not  justify  the  master  in  neglecting  to  return 
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when  tlie  weather  moderated  to  take  in  the  remainder.  Anderson  v. 
Wallis,  2  M.  &  Selw.  240,  and  Brocklebank  v,  Sugrue,  1  M.  &  Bob. 
102,  are  aathorities  to  the  same  effect  as  Everth  v.  Smith  and  Scbilizzi 
V,  Derry.  In  Moss  v.  Smith.  9  C.  B.  94  (E.  C.  L.  R.  vol.  67),  a  ship 
valued  at  12,000Z.  was  insured  from  Valparaiso  to  England ;  the  freight, 
valued  at  4000Z.,  was  also  insured  by  a  separate  policy:  the  ship, 
having  sailed  with  a  full  cargo,  consisting  of  800  tons  of  merchan- 
dise, was  compelled  by  stress  of  weather  to  put  back  to  Valparaiso, 
where  the  master,  finding  upon  survey  that  to  repair  her  so  as  to 
bring  home  the  entire  cargo  would  cost  a  sum  exceeding  the  value  of 
the  freight,  though  less  than  the  value  of  the  ship  when  repaired,  sold 
her :  and  it  was  held  that  this  was  not  a  total  loss  of  either  ship  or 
freight.  That  could  be  only  on  the  ground  that  freight  might  naTe 
been  earned.  In  the  course  of  the  argument,  Cresswell,  J.,  asks, 
♦2791  "^^®^  *^  underwriter  on  freight  undertake  to  pay  *if  the 
-'  assured  acts  prudently  in  declining  to  earn  freight  r"  And, 
in  giving  judgment,  the  same  learned  judge  says:  ''I  never  heard  of 
such  a  thing  as  a  total  loss  of  freight  by  perils  of  the  sea,  because  the 
ship  has  sustained  sea-damage  to  an  amount  exceeding  the  value  of 
the  freight.  What  is  the  nature  of  the  contract  between  the  ship- 
owner and  the  merchant  whose  goods  he  contracts  to  carry  on  freight? 
The  shipowner  engages  to  carry  the  goods  from  the  port  of  loading 
to  the  port  of  discharge :  his  contract  would  be  absolute^  but  for  the 
exception  introduced  into  the  bill  of  lading, — unless  prevented  by 
perils  of  the  sea.  Now,  when  is  the  shipowner  said  to  oe  prevented 
by  perils  of  the  sea  from  fulfilling  the  contract  he  has  entered  into? 
When  the  ship  is,  by  a  peril  of  the  sea,  rendered  incapable  of  perform- 
ing the  voyage.  A  ship  is  not  rendered  incapable  of  performing  the 
voyage  when  she  is  merely  damaged  to  an  extent  which  renders  some 
repairs  necessary."  Driscol  v.  Passmore,  1  Bos.  &  P.  200,  is  also  an 
authority  in  point.  There  cannot  be  a  constructive  loss  of  freight 
There  may  be  a  loss  of  freight  in  case  of  the  utter  total  or  partial  loss 
of  the  goods,  or  of  such  damage  to  the  goods,  by  a  peril  insured 
against,  as  would  justify  their  sale.  But  that  does  not  arise  from  the 
mere  circumstance  that  it  will  cost  more  to  carry  them  to  their  des- 
tination than  the  value  of  the  freight.  Here,  there  was  clearly  nothing 
to  justify  an  abandonment  of  the  adventure. 

Steuart  r.  The  Greenock  Marine  Insurance  Company,  1  Macqueen 
828,  Benson  v.  Chapman,  2  House  of  Lords  Cases  696,  and  Fawcus  v. 
Sarsfield,  6  Ellis  &  B.  192  (E.  C.  L.  R.  vol.  88),  were  also  referred  to. 

Our.  ado.  vuU. 

WiLLES,  J.,  now  delivered  the  judgment  of  the  Court: — 

»9801       *This  was  an  insurance  upon  **  charter  freight."     The  charter 

-'   was  for  a  voyage  from  the  Cape  to  Hondeklip  Bay,  an  open 

roadstead  180  miles  up  the  coast,  there  to  load  a  cargo  of  copper  ore, 

and  to  proceed  therewith  to  Swansea,  at  a  freight  of  so  much  per  ton. 

The  vessel  proceeded  to  Hondeklip  Bay,  received  part  of  the  cargo, 
and  was  ready  to  complete  her  loading  by  taking  on  board  other  120 
tons  which  were  ready.  A  northwest  storm  came  on,  which  obliged 
her  to  put  to  sea.  In  doing  so  the  cable  was  slipped,  and  the  spindle 
of  the  capstan  was  bent,  so  as  to  be  useless  until  it  was  set  straight. 
The  remainder  of  the  cargo  could  not  be  taken  on  board  without 


COMMON  BENCH  REPORTS.    (11  J.  SCOTT.    N.  8.)        280 

repairing  the  damage.  The  vessel  did  not  run  for  the  Cape,  where 
njpairs  could  have  been  obtained.  She  beat  about  in  the  offing  for 
forty -eight  hours,  when  the  wind  changed  to  southwest,  and  the  cur- 
rent set  to  north.  She  then  ran  for  St.  Helena,  1800  miles  ofiF, — the 
master,  according  to  the  verdict,  expecting  to  be  able  to  repair  there, 
and  intending  to  return  for  the  rest  of  the  cargo.  Upon  arriving  at 
St.  Helena,  it  was  found  that  the  damage  could  hot  be  repaired  there, 
when  the  master  resolved  to  proceed  to  Swansea,  which  he  did  with  a 
cargo  short  by  the  120  tons  not  shipped.  The  jury  found  that  the 
master  acted  throughout  as  a  prudent  owner  uninsured  would  have 
done.  The  question  is,  whether  there  was  a  total  loss  of  the  freight 
upon  the  120  tons  by  perils  of  the  sea.  We  are  of  opinion  that  there 
was  not. 

The  damage  done  was  not  of  an  extraordinary  character.  It  was 
capable  of  repair,  and  the  means  of  repair  were  within  a  reasonable 
distance.  If  the  master,  instead  of  going  to  St.  Helena,  1800  miles 
otEf  on  the  way  home,  had  proceeded  to  the  Gape,  180  miles  off,  the 
damage  could  have  been  repaired,  and  the  freight  in  question  earned. 
The  proximate  cause  *of  the  loss  was,  the  course  which  the  r»08i 
master  pursued  in  going  home  instead  of  repairing  at  the  Cape  ^ 
and  then  returning  for  the  rest  of  the  cargo.  All  that  the  finding  of 
the  jury  amounts  to,  is,  that  the  master,  in  going  to  St  Helena,  made 
the  choice  which  a  prudent  man  uninsured  would  have  made,  of  a 
place  at  which  to  repair.  But  that  choice,  though  apparently  prudent, 
turned  out  to  be  mistaken ;  and  so,  and  not  by  the  sea-damage,  which 
in  itself  was  capable  of  repair,  and  ought  to  have  been  repaired  if  it 
reasonably  could,  the  loss  nappened. 

In  effect,  the  master  lost  his  freight  by  reason  of  his  not  proceeding 
to  the  Cape  to  repair,  and  then  going  to  Hondeklip  Bay  to  take  in  the 
residue  of  the  car^o:  and  there  was  no  peril  of  the  sea  which  pre- 
vented him  from  doing  that.  If  the  wind  had  continued  northwest, 
he  would  have  done  so,  and  earned  the  whole  freight:  and  the  under 
writers  do  not  insure  against  the  consequence  of  a  delay  caused  by  a 
change  of  the  wind. 

Reliance  was  placed  by  the  plaintiff  upon  a  passage  in  Mr.  Phillips's 
very  able  work  on  Insurance,  §  1142,  where  he  says  that  "insurance 
of  freight  covers  the  risk  of  loss  of  that  subject  by  reason  of  a  loss  of 
either  the  ship  by  the  perils  insured  against,  whereby  it  is  prevented 
from  transporting  the  cargo,  or  a  loss  of  the  goods  by  the  perils 
insured  against,  whereby  the  earning  of  freight  by  the  transportation 
of  them  is  prevented."  He  goes  on  to  dispute  the  decision  in  Mordy 
V.  Jones,  4  B.  &  C.  894  (E.  C.  L.  R.  vol.  10),  where  it  was  held  that 
the  underwriter  was  not  liable  for  a  loss  of  freight  which  might  have 
been  earned,  but  at  an  expense  in  drying  the  goods  sea-damaged 
which  would  have  exceedea  the  freight :  and  he  particularly  objects 
to  the  principle  of  Lord  Ten terden^s  judgment,  which  was  founded  in 
part  upon  the  danger  of  encouraging  captains  to  go  home  *and  rtoon 
charge  underwriters ;  but  he  disputes  it  only  upon  the  ground  *- 
that  in  Mordy  v.  Jones,  according  to  the  learned  author's  view,  the 
part  of  the  cargo  was  virtually  lost.  We  must,  however,  observe  that 
in  this  respect  he  appears  to  have  mistaken  the  facts  of  that  case 
The  goods  could  not  he  made  fit  to  be  carried,  except  at  an  expense 
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equal  to  or  exceeding  the  freight,  but  it  by  no  means  follows  that 
they  were  not  worth  many  times  over  the  necessary  expenses,  or  that, 
if  the  goods  had  been  the  subject  of  the  insurance,  they  could  have 
been  said  to  be  constructively  lost,  as  between  their  owner  and  the 
underwriter.  If  the  goods,  for  instance,  were  worth  lOOOl,  and  the 
freight  100^.,  and  it  required  106Z.  expenses  to  make  them  fit  to  be 
used  or  carried  forward,  they  might  not  be  worth  preparing  for  the 
sake  of  the  freight,  and  yet  they  would  be  short  of  being  lost  by  895/. 
Whatever,  therefore,  may  be  thought  of  the  reasoning  of  Lord  Ten- 
terden,  the  decision  has  not  been  successfully  assailed. 

In  Moss  V.  Smith,  9  C.  B.  94  (E.  C.  L.  R.  vol.  67),  it  was  again 
decided  that  the  freight  is  not  lost  by  perils  of  the  sea,  simply  because 
the  cost  of  the  repair  of  sea-damage  necessary  to  earn  it  would  be 
greater  than  the  freight.  Cresswell,  J.,  said  that  the  loss  there  was 
by  the  prudence  of  the  owner,  not  by  a  peril :  and  Maule,  J.,  said 
that  the  prudent  owner  principle  only  applies  to  constructive  total 
loss  of  ship  or  constructive  total  loss  of  cargo  by  damage  therdo,  not 
to  expense  and  labour  of  earning  freight. 

Here,  the  captain  was  prudent  in  avoiding  foul  weather,  but  he  was 
not  prevented  by  perils  of  the  sea  from  procuring  the  necessary 
repairs  and  earning  the  freight. 

The  rule  to  enter  a  verdict  for  the  underwriter  must  therefore  be 
absolute.  Bule  absolute. 
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Where  the  owner  of  the  dominant  tenement  hat  ezeeeded  Ihe  limit*  of  his  admitted  right  !• 
the  acoesfl  of  light  and  air,  either  by  enlarging  or  altering  an  ancient  window  or  opening  an 
additional  one,  and  baa  therebjr  put  himself  into  snob  a  position  that  the  excess  oaaaot  be 
obstmcted  by  the  owner  of  the  senrient  tenement  without  at  the  same  time  obstmcting  the 
admitted  right,  no  action  can  be  maintained  for  the  latter  obstmotion, — because  it  was  onaTold- 
ably  caused  by  the  exercise  of  the  right  of  the  owner  of  the  serrieat  tenement  ta  obstraet  the 
excess. 

The  plaintifr,  being  possessed  of  a  house  of  three  stories,  with  a  window  in  eaeh,  lowand 
and  enlarged  the  windows  on  the  first  and  second  floors,  and  added  two  new  stories  te  the 
building,  with  windows  therein.  The  altered  windows  on  the  first  and  second  floors  eaeh 
occupied  in  part  the  space  before  occupied  by  the  ancient  windows :  the  window  on  the  third 
floor  remained  as  it  had  always  been.  The  defendant^  in  rebuilding  his  prsmises  opposite^ 
obstmcted  the  wkoU  of  the  plaintiff's  windows,— it  being  impossible  (as  found  in  a  special  case) 
to  obstmet  the  new  lights  without  at  the  same  time  obstructing  the  old  ones.  The  plaintiff 
thereupon  stopped  up  the  new  windows,  and  restored  the  old  ones  to  their  original  state^  and 
then  required  the  defendant  to  remoTe  the  obstruction : — 

Held,  per  tot.  Cur.,->upon  the  authority  of  Reashaw  v.  Beatt,  18  Q.  B.  112  (B.  C.  Ii.  B.  toI. 
83),  and  Hutchinson  v.  Copestalce,  9  0.  B.  N.  S.  888  (B.  0.  L.  R.  toI.  99),— that»  inasmneb  as 
the  defendant  oonld  not  obstruct  the  new  lights,  as  he  had  a  right  to  do,  without  at  the  saam 
time  obstmcting  the  ancient  lights,  he  was  Justified  in  the  obstraction  of  all. 

And  Held  by  Byles,  J.,  and  Keating,  J.,  that,  the  obstmction  being  lawfbl  at  the  time  of  Its 
erection,  the  defendant  was  not  bound  to  remoTe  it  on  the  plaintiff's  dosing  his  new  and  nsnrped 
lighU. 

Held,  by  Erie,  0.  J.,  and  WiUiams,  J.,  that  the  continiianee  of  the  obstraetion  after  theowisa 
for  its  erection  had  been  withdrawn,  was  an  unlawful  act. 

This  was  an  action  for  obstructing  and  keeping  obstructed  certain 
lights  of  the  plaintiff  on  the  west  side  of  a  warehouse  No.  lO?,  Wood 
Street,  Cheapside,  in  the  city  of  London. 
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The  firdt  oount  of  the  declaration  stated,  that,  at  and  daring  all  the 
times  thereinafter  mentioned,  the  plaintiff  wad  and  still  is  lawfally 
possessed  of  a  messuage  and  buildings  in  which  there  were,  and  still 
of  right  ought  to  be,  divers  ancient  windows  through  which  the  light 
and  air  ought  of  right  to  have  entered,  and  until  the  committing  of 
the  grievances  by  the  defendant  as  thereinafter  mentioned  did  entet*, 
and  still  of  right  ought  to  enter,  into  the  said  messuage  and  buildings, 
for  the  more  wholesome  use  and  occupation  of  the  same :  yet  that  the 
defendant  wrongfully  and  injuriously  built,  erected,  And  raised,  and 
kept  and  continued,  a  certain  wall,  building,  and  erections  near  to  the 
ssiid  eaid  windows;  by  reason  of  which  premises  the  light  and  air 
were  and  are  hindered  and  prevented  from  '^coming  and  enter-  r^ofu 
ing  into  or  through  the  said  windows  into  the  said  messuage  '- 
and  buildings  of  the  plaintiff,  and  the  said  messuage  and  buildings 
bad  been  and  were  thereby  rendered  dark,  close,  and  unwholesome, 
aiiid  less  fit  and  commodious  for  habitation,  and  greatly  deteriorated 
in  value. 

The  second  count  stated  that  the  plaintiff  was  possessed  of  a  mes- 
suage with  certain  windows  through  which  at  the  times  of  the  com- 
mitting of  the  grievances  thereinafter  mentioned  the  light  and  air  of 
right  ought  to  have  entered  without  the  obstruction  thereinafter  men- 
tioned: and  that  the  defendant  wrongfully  kept  and  continued  oppo- 
site and  near  to  the  said  windows  a  certain  wall  upon  a  close  in  the 
occupation  of  the  defendant,  in  such  manner  as  to  obstruct  and  impede 
the  entrance  of  light  and  air  which  of  right  ought  to  have,  and  but 
for  the  said  acts  of  the  defendant  would  have  entered  the  said  win- 
dows, although  before  the  said  obstruction  complained  of  the  defend* 
ant  was  requested  by  the  plaintiff  to  remove  the  said  obstruction ;  and 
that  all  things  had  been  done  and  happened  and  existed,  and  all  times 
had  elapsed,  to  entitle  the  plaintiff  to  have  the  said  obstruction 
removed  by  the  defendant ;  whereby  the  said  messuage  of  the  plain- 
tiff was  and  is  deteriorated  in  value  and  become  less  useful  for  occu- 
pation.   Claim,  10002L 

The  defendant  pleaded, — ^first,  not  guilty, — secondly,  to  the  first 
count,  that  the  plaintiff  was  not  nor  is  lawfully  possessed  of  a  mes- 
suage and  buildings  in  which  there  were  and  still  of  right  ought  to  be 
ancient  windows  or  an  ancient  window  through  which  the  light  and 
air  ought  of  right  to  have  entered  and  did  enter,  and  still  of  right  ought 
to  enter,  in  manner  and  form  as  in  that  count  alleged,- — ^thirdly,  to  the 
last  count,  that  the  plaintiff  was  not  possessed  of  a  messuage  with 
windows  or  a  window  through  which  the  light  and  air  *of  right  r^n^^ 
ought  at  either  of  the  said  several  times  when,  &c.,  to  have  '- 
entered  without  the  obstruction  therein  mentioned,  in  manner  as  in 
that  oount  alleged.    Issue  thereon. 

The  cause  came  on  to  be  tried  before  Cock  burn,  C.  J.,  at  the  sittings 
in  London  after  Hilary  Term,  1859,  when  a  verdict  was  by  consent 
found  for  the  plaintiff  for  the  damages  claimed  in  the  declaration,  sub- 
ject to  the  following  case : — 

The  plaintiff  is  a  wholesale  dealer  in  silk,  and  now  carries  on  his 
business  at  Nos.  107,  108,  and  109  Wood  Street.  The  plaintiff  had 
for  several  years  prior  to  1857  carried  on  his  business  at  Nos.  108  and 
109  Wood  Street;  but  he  acquired  possession  of  the  oremises  No.  107 
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Wood  Street  for  the  first  time  in  the  year  1857,  having  become  the 
purchaser  of  them  in  the  month  of  July  in  that  year.  Up  to  the  time 
when  the  plaintiff  acquired  possession  of  the  said  premises  No.  107, 
they  were  used  and  occupied  as  a  public-house,  known  by  the  sign  of 
The  Magpie  and  Pewter  Platter,  and  were  and  are  in  a  line  with  and 
next  adjoining  to  Nos.  108  and  109.  The  said  premises  Nos.  107, 
108,  and  109  abut  on  the  rear  or  west  side  thereof  upon  the  east  side 
of  certain  premises  fronting  in  Oresham  Street  West,  and  therein  num- 
bered 1  to  8,— 'hereinafter  called  '*  the  Greshara  Street  property."  In 
the  year  1852,  the  plaintiff  pulled  down  his  premises  Nos.  108  and 
109  Wood  Street,  which  were  then  old  and  dilapidated  houses,  and 
erected  on  their  site  new  warehouses.  In  doing  so  he  altered  the 
position  and  enlarged  the  dimensions  of  the  windows  previously  exist- 
ing, increased  the  height  of  the  building,  and  set  back  the  rear  or 
back  line  of  those  warehouses. 

A  model  (numbered  1)  was  admitted  to  repa*esent  for  the  purposes 
of  this  case  the  position  of  the  windows  and  lights  in  the  west  side  of 

♦2861  ^^^*  ^^®  ^^^  ^^®  Wood  *Street  in  the  year  1862,  immediately 
•'  before  they  were  rebuilt  as  aforesaid,  as  well  bjA  the  windows 
and  lights  of  the  Magpie  and  Pewter  Platter,  No.  107 ;  and  it  was 
admitted  for  the  purposes  of  this  case  that  the  windows  shown  by 
such  model  in  the  Magpie  and  Pewter  Platter  were  ancient  windows, 
and  that  the  owners  or  occupiers  for  the  time  being  of  the  Magpie  and 
Pewter  Platter  were  then  and  up  to  July,  1857,  entitled  to  such  access 
of  light  and  air  as  shown  by  the  model.  It  also  showed  the  position 
and  height  of  the  east  walls  of  the  Gresham  Street  property  at  tbe 
same  period. 

The  defendant,  who  is  a  carpet  warehouseman,  on  the  28d  of  July, 
1852,  was  tenant  of  the  said  Gresham  Street  property,  and  now  holds 
the  same  under  a  lease  for  a  term  of  eighty-one  years  since  granted  to 
him.  In  or  about  the  year  1856,  the  defendant  pulled  down  the  build- 
ings then  standing  on  the  Gresham  Street  property,  in  order  to  erect 
ther<x)n  a  warehouse. 

The  plaintiff  in  July,  1857,  immediately  after  his  purchase  of  No. 
107  Wood  Street,  made  alterations  in  it,  by  lowering  the  first  and 
second  floors,  so  as  to  make  them  correspond  with  his  adjoining  new 
warehouses,  Nos.  108  and  109,  and  by  lowering  two  of  the  windows 
in  such  floors,  so  as  to  suit  the  new  position  of  the  floors.  One  of  the 
lowered  windows  was  about  one  foot  longer  than  before,  and  the  other 
about  the  same  size  as  the  old  one ;  and  both  oocupiefi  parts  of  the  old 
apertures.  The  small  window  on  the  first  floor  shown  in  the  model 
No.  1  was  blocked  up.  He  also  built  two  additional  stories  to  No. 
107,  in  the  first  of  which,  viz.,  the  fourth  story  of  the  premises,  he 
put  out  a  new  window ;  and  in  the  fifth  or  attic  story  he  placed  a  win- 
dow extending  across  the  entire  width  of  the  building.  These  turu? 
windcws  and  lights  were  so  situated  that  it  was  impassible  far  the  oumers 
of  the  said  Oresham  Street  property  to  obstruct  or  block  them  without  also 
•"OR?!  obstructing  or  blocking  to  an  equal  or  greater  *extefit  that  portion  of 
"  ^  the  sai  i  windows  and  lights  which  occupied  the  site  <^  the  said 
ancient  windows  in  No.  107. 

The  said  alterations  and  additions  in  No.  107  Wood  Street,  so  far 
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as  the  windows  are  concerned,  were  completed  by  the  plaintiff  in  the 
month  of  August,  1857. 

After  the  alterations  and  additions  to  No.  107  Wood  Street  had 
been  so  completed,  the  defendant  proceeded  to  erect  his  said  intended 
warehouse  and  premises  on  the  Gresham  Street  property,  and  built  up 
the  eastern  wall  thereof  to  such  a  height  as  to  obstruct  the  whole  of 
the  windows  and  lights  of  No.  107  Wood  Street. 

A  model  numbered  2  showed  the  state  of  the  windows  and  lights  in 
the  plaintiflPs  premises,  Nos.  107,  108,  and  109  Wood  Street  at  the 
time  the  defendant  erected  his  said  new  warehouse  and  premises :  and 
it  also  showed  the  eastern  boundary-wall  of  the  defendant's  said  new 
warehouse  and  premises.  Part  of  this  wall  is  the  eastern  side  of  the 
defendant's  warehouse,  and  the  residue  a  blank  wall  of  the  same 
height,  in  continuation  of  the  warehouse  wall.  The  new  upper  win- 
dows of  No.  107  could  not  have  been  obstructed  in  a  more  convenient 
manner  than  by  building  up  a  wall  of  sufficient  height  on  the  defend- 
ant's premises. 

On  the  8th  of  September,  1867,  the  following  letter  was  written  by 
the  attorneys  for  the  defendant  to  the  attorney  for  the  plaintiff,  and 
received  by  the  latter : — 

"  Dear  Sir,  "  8th  September,  1857. 

"Tapling  v.  Jones. 

"  We  have  received  your  uotice.(a)  Our  client  claims  the  right  to 
erect  his  warehouse  in  any  manner  he  thinks  proper,  without  being 
interfered  with  by  Mr.  Jones.  You  are  aware  that,  when  Mr.  Jones 
erected  his  present  warehouse,  in  1854,  he,  much  to  the  *annoy-  r^ooj 
anoe  of  our  client,  put  out  the  present  windows  in  the  back  ^ 
front  of  Nos.  108  and  109  Wood  Street.  At  the  time  he  did  so.  he 
was  cautioned,  that,  when  Mr.  Tapling  rebuilt  his  warehouse  (which 
Le  then  contemplated  doing),  these  windows  would  be  all  built  against. 
We  cannot  conceive  upon  what  ground  Mr.  Jones  claims  to  interfere 
with  our  client's  building.  He  has  no  rights  or  easements  of  any  kind 
over  Mr.  Tapling's  property. 

"Jones  V.  Tapling  (first  suit). 

'*  As  this  motion  was  ordered  to  stand  over  until  November,  we  do 
not  care  to  be  troubled  about  the  matter  now,  but  will  furnish  you 
with  all  the  information  you  are  entitled  to  in  due  course.  You 
appear  to  think  that  Mr.  tfones  may  do  anything  he  likes,  but  that 
)ir.  Tapling  must  not  do  anything  without  his  (Mr.  Jones's)  permission. 
Mr.  Jones  has  during  the  present  month  put  out  additional  windows 
overlooking  our  client's  property.  This  he  had  no  right  to  do ;  and 
we  object  to  their  remaining,  and  shall  assuredly  take  measures  to 
block  them  up,  "  Lanoley  &  Gibbon." 

Whilst  the  said  eastern  wall  of  the  defendant's  warehouse  and  pre- 
mises was  in  course  of  erection,  the  following  correspondence  pa  sed 
between  Mr.  Lloyd,  the  attorney  for  the  plaintiff,  and  Messrs.  Langley 
k  Gibbon,  the  attorneys  for  the  defendant : — 

'•  16th  October,  1857. 

"  Dear  Sirs, — My  client,  Mr.  Jones,  finds,  that,  notwithstanding  the 
various  proceedings  taken  by  him  to  prevent  Mr.  Tapling  from  build- 
ing against  him  and  darkening  his  lights,  he  still  continues  to  do  bo, 

(a)  Which  had  no  beariDg  on  the  pmont  qaoition. 
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house  and  premises  or  any  part  of  it ;  and  it  still  remains  as  repre- 
sented in  model  No.  2. 

The  Court  was  to  be  at  liberty  to  draw  any  inference  of  fact  from 
the  above  statement  which  they  should  think  a  jury  might  properly 
have  drawn. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiff 
was  entitled  to  recover  in  respect  of  the  obstruction  of  light  and  air 
complained  of.  If  they  should  be  of  opinion  that  he  was  so  entitled, 
then  the  verdict  entered  for  the  plaintift'  was  to  stand,  and  the  damages 
to  be  reduced  to  40^9.  If  they  should  think  that  the  plaintiff  was  not 
BO  entitled,  then  the  verdict  entered  for  the  plaintiff  was  to  be  set 
aside,  and  a  verdict  entered  for  the  defendant. 

Cleashy,  Q.  0.  (with  whom  was  Melhr^  Q.  C),  for  the  plaintiff.(a) — 
*29S1  question  raised  by  this  *case  differs  materially  from  that 

^  which  was  decided  by  the  Court  of  Queen^s  Bench  in  Benshav 
V.  Bean,  18  Q.  B.  112  (E.  C.  L.  B.  vol.  83), and  to  a  certain  extent 
sustained  by  the  Exchequer  Chamber  in  Hutchinson  v.  Copestake,  9 
C.  B.  N.  S.  863  (E.  C.  L.  B.  vol.  99) ;  for,  here,  the  question  is,  not 
so  much  whether  the  defendant  was  justified  in  erecting  the  building 
which  constitutes  the  obstruction  complained  of,  as  whether  he  had  a 
right  to  continue  the  obstruction  after  the  plaintiff  had  by  closing  his 
new  lights  removed  the  only  justification  or  excuse  for  its  erection. 
It  will  be  contended  on  the  part  of  the  defendant,  that  the  plaintiff,  by 
altering  his  premises  as  he  did,  has  altogether  abandoned  the  ease- 
ment he  before  possessed.  No  doubt,  an  easement,  like  any  other 
right,  may  be  abandoned:  but  that  is  always  a  question  of  intention 
(Moore  v.  Bawson,  8  B.  &  C.  332  (E.  C.  L.  B.  vol.  10),  5  D.  &  B.  284 
(E.  C.  L.  B.  vol.  16^),  as  to  which  all  difficulty  is  removed  by  the  facts 
of  this  case.  Chandler  v.  Thompson,  8  Campb.  80,  is  a  distinct  autho- 
rity to  show  that  the  right  is  not  lost  by  the  plaintiff's  abortive  attempt 
*9Q/L1  ^  ^enlarge  it: (6)  and  that  case  is  confirmed  by  Blanchard  v. 
^^*J  Bridges.  4  Ad.  &  E.  176  (E.  C.  L.  B.  vol.  81),  5  N.  &  M.  567 
(E.  C.  L.  B.  vol.  86).  [Williams,  J.— Garritt  v.  Sharp.  8  Ad.  &  E. 
825,  4  N.  &  M.  884  (E.  C.  L.  B.  vol.  80),  had  been  decided  in  the 
interim.  It  may  be  that  the  right  to  light  rests  upon  a  qualified  grants 
and  is  liable  to  be  defeated  by  any  alteration  in  the  size  and  position 

(a)  The  point*  marked  for  argament  on  the  part  of  the  plaintiff  were  a*  followf  :^ 

"  I.  That,  under  the  eireamstanoef  in  the  apeeial  case  mentioned,  the  plaintiff  did  not  at  aaj 
time  aliandon  or  lose  hie  right  to  the  enjoyment  of  the  light  and  air  ooming  to  the  windows  of 
the  honee  No.  107  Wood  Street : 

<'S.  That  the  defendant  never  aoqnired  the  right  to  deprire  the  plaintiff  of  the  aoeen  of  Ugbt 
and  air  to  the  plaintifTs  honse : 

"  S.  That  the  plaintiff  did  not  by  the  alteration  of  the  old  windowe,  or  the  opening  of  addi- 
tional ones,  lote  hie  right  to  the  aocesi  of  light  and  air  to  his  honse  as  supplied  bjr  the  old 
windows ;  and  that,  by  the  restoration  of  the  said  windows  to  their  original  state,  the  defend- 
ant's buUding  became  an  unlawful  obstruotion  to  the  plaintiflTs  legal  right  to  the  enjoyment  of 
such  light  and  air : 

**  4.  That  great  inoonrenienoes  would  follow,  and  the  improrement  of  dwelling-houses  be 
much  obstructed,  If  it  were  to  be  held,  that,  by  altering  old  windows  or  opening  new  ones  is 
additional  stories,  the  right  to  the  aecess  of  light  and  air  was  to  be  forfeited,  or  the  nyoining 
owner  entitled  to  bloolc  them  out" 

(6)  It  was  there  laid  down  by  Le  Blanc,  J.,  that,  if  an  ancient  window  be  raised  and  enlarged, 
the  owner  of  the  acyoining  land  osnnot  lawfully  obstruct  the  passage  of  light  and  air  to  anj 
part  of  the  space  occupied  by  the  ancient  window,  although  a  greater  portion  of  light  and  sir 
be  admitted  through  the  unobstructed  part  of  the  enlarged  window  than  was  anciently  enjoyed. 
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of  the  ancient  windows.]  Oarritt  v.  Sharp  is  not  very  much  to  the 
purpose.  The  plaintiff  had  a  barn,  in  the  side  of  which,  adjoining  the 
defendant's  premises,  were  apertures  by  which  chiefly  the  barn  was 
lighted.  The  plaintiff  converted  the  barn  into  a  malt-house,  and  cut 
windows  where  the  apertures  had  been  in  the  barn.  The  defendant 
erected  (on  his  own  land)  a  fence  before  the  windows,  which  obstructed 
the  access  of  light.  In  an  action  on  the  case  for  such  obstruction, 
evidence  was  offered  at  the  trial  to  show  that  the  mode  of  enjoying 
the  light  had  been  essentially  altered  by  the  plaintiff  himself  in  a 
manner  prejudicial  to  the  defendant.  The  judge  did  not  receive  the 
evidence,  but  directed  the  jury,  if  they  thought  that  the  defendant 
had  left  the  plaintiff  less  light  than  he  enjoyed  before  the  present 
windows  were  made,  to  give  damages  for  such  diminution:  and  it 
was  held,  on  motion  for  a  new  trial,  that  evidence  of  the  above 
description  was  receivable,  and  that  it  might  have  appeared  from 
such  evidence  that  the  plaintiff  had  altogether  lost  his  right  to  the 
easement  in  question.  In  pronouncing  the  decision  of  the  Court, 
Lord  Den  man  says:  '^It  is  enough  to  say  that  a  party  may 
*80  alter  the  mode  in  which  he  has  been  permitted  to  enjoy  r«oqK 
this  kind  of  easement  as  to  lose  the  right  altogether;  and,  in  '- 
this  case,  some  part  even  of  the  plaintiff's  proofs  made  it  proper  that 
the  opinion  of  the  jury  should  be  taken  on  that  subject."  In  Moore 
V.  Bawson,  which  was  an  action  on  the  case  by  a  reversioner  for 
obstructing  lights,  it  appeared  that  the  plaintiff's  messuage  was  an 
ancient  house,  and  that  adjoining  to  it  there  had  formerly  been  a  build- 
ing, in  which  there  was  an  ancient  window  next  the  lands  of  the 
defendant,  and  that  the  former  owner  of  the  plaintiff's  premises,  about 
seventeen  years  before,  had  pulled  down  this  building,  and  erected  on 
its  site  another  with  a  blank  wall  next  adjoining  the  premises  of  the 
defendant;  and  the  latter,  about  three  years  before  the  commencement 
of  the  action,  erected  a  building  next  the  blank  wall  of  the  plaintiff, 
who  then  opened  a  window  in  that  wall  in  the  same  place  where  the 
ancient  window  had  been  in  the  old  building :  and  it  was  held  that 
the  plaintiff  could  not  maintain  an  action  against  the  defendant  for 
obstructing  the  new  window,  because  by  erecting  the  blank  wall,  he  not 
only  ceased  to  enjoy  the  lights  but  had  evinced  an  intention  never  to  resume 
the  enjoyment.  Abbott,  C.  J.,  says:  *'By  building  the  blank  wall,  he 
may  have  induced  another  person  to  become  the  purchaser  of  the 
adjoining  ground  for  building  purposes,  and  it  would  be  most  unjust 
that  he  should  afterwards  prevent  such  a  person  from  carrying  those 
purposes  into  effect."  Here,  the  question  is,  whether,  by  endeavouring 
to  obtain  more  than  he  had  before,  the  plaintiff  loses  his  existing  and 
undisputed  right.  Lord  Campbell,  in  delivering  the  judgment  of  the 
Court  in  Renshaw  v.  Bean,  18  Q.  B.  112,  129  (E.  C.  L.  R.  vol.  83), 
says:  "  We  are  of  opinion  that  this  action  is  not  maintainable.  But 
we  do  not  proceed  upon  the  ground  that  the  plaintiff  by  the  alteration 
of  his  windows  had  ♦entirely  lost  the  right  which  he  had  before  r^aqo 
enjoyed,  of  having  light  and  air  through  such  portions  of  the  '■ 
present  windows  as  formed  portions  of  the  ancient  windows  before  the 
alteration :  and  we  must  be  understood  as  not  meaning  to  overturn 
any  of  the  cases  on  which  the  plaintiff's  counsel  has  relied.  But  the 
plaintiff  has  acquired  nothing  more  in  addition  to  that  fonner  right ; 
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and  if,  by  the  alterations  which  he  has  made,  he  has  exceeded  the 
limits  of  that  right,  and  has  put  himself  into  such  a  position  that  the 
excess  cannot  be  obstructed  by  the  defendant  in  the  exercise  of  his 
lawful  rights  on  his  own  land  without  at  the  same  time  obstructing 
the  former  right  of  the  plaintiff,  he  has  only  himself  to  blame  for  the 
existence  of  such  a  state  of  things,  and  must  be  considered  to  lose  the 
former  right  which  he  had,  at  all  events  until  he  shall,  by  himself 
doing  away  with  the  excess  and  restoring  his  windows  to  their  former 
state,  throw  upon  the  defendant  the  necessity  of  so  arranging  his 
buildings  as  not  to  interfere  with  the  admitted  right."  The  judgment 
of  the  Exchequer  Chamber  in  Hutchinson  v.  Copestake,  9  0.  B.  N.  S. 
868  (E.  C.  L.  B.  vol.  99),  though  it  recognises  Benshaw  v.  Bean,  still 
treats  the  right  of  the  dominant  tenant  as  not  absolutely  gone  by  the 
alteration.  [Williams,  J. — Suppose  a  mill-owner  having  a  right  to 
a  weir  raises  it  to  the  prejudice  of  the  right  of  another  riparian  pro- 
prietor, the  latter  would  have  a  right  to  reduce  it  to  its  original  level; 
and,  if  the  obstruction  were  all  in  one  piece,  he  might  remove  the 
whole.  But  clearly  the  mill-owner  would  not  thereby  lose  the  right 
which  he  really  had.] 

Assuming  the  defendant  to  have  been  justified  in  raising  the 
obstruction,  is  he  justified  in  continuing  it  after  the  plaintiff  has  aban- 
doned his  new  lights  ?     Cawkwell  v.  Russell,  26  Law  J.,  Exch.  84,  is 
*2971  ^°  ^authority  to  show  that  a  legal  right  is  not  lost  by  an  ex- 
J  cessive  claim.    In  Cooper  v.  Hubbuck,  7  Jurist,  N.  S.  457,  it 
was  held  by  the  Master  of  the  Bolls  (Sir  J.  Bomilly)  that  a  person 
who  has  the  right  to  light  and  air  over  the  land  of  another  cannot 
alter  the  size  and  position  of  his  windows  so  as  materially  to  prejudice 
the  neighbouring  owner  over  whose  land  he  has  the  easement;  and 
that,  where  the  alteration  is  material,  the  owner  of  the  easement  may 
by  restoring  the  windows  to  their  original  condition  regain  the  ease- 
ment which  he  originally  enjoyed.    The  principle  upon  which  these 
cases  proceed  is  thus  stated  in  the  judgment, — "  A  person  opens  a 
window,  letting  in  light  and  air,  over  the  land  of  his  neighbour;  and 
after  an  uninterrupted  enjoyment  for  twenty  years  he  acquires  an 
absolute  right  to  that  easement  over  his  neighbour's  land,  and,  as  in 
the  case  of  a  footpath  or  carriage-road,  the  law  presumes  a  grant  of 
the  easement     But  the  easement  which  he  has  thus  acquired  cannot 
be  enlarged  by  any  act  of  his ;  it  is  limited,  in  the  case  of  a  footpath, 
to  a  footpath,  and  he  cannot  turn  it  into  a  carriage- road;  and,  in  the 
case  of  a  window  or  right  of  light,  the  easement  must  be  confined 
substantially  to  that  which  he  has  already  got ;  he  cannot  afterwards 
make  it  a  much  larger  and  more  important  right.    For  instance,  if  a 
man  opens  a  window,  and  obtains  a  right  to  light  and  air  through  that 
window  over  his  neighbour's  land,  be  cannot  by  reason  of  such  ease- 
ment open  another  window  ten  feet  distant,  and  claim  an  easement  in 
respect  of  that  window  also:  and,  accordingly,  what  appears  to  me  to 
be  the  principle  of  all  the  cases  referred  to  by  the  Lord  Chief  Justice 
in  Benshaw  v.  Bean,  is  this,  to  use  the  words  of  the  Chief  Justice, 
'  whether  the  alteration  is  material  or  not.'     It  is  very  important  to 
observe, — and  upon  this  I  wish  particularly  to  state  what  my  view 
*2Q81  ^®' — *what  is  meant  bv  the  word  '  material.'     No  doubt,  every 
^  alteration  is  '  material  to  the  person  who  makes  it,  otherwise 


COMMON  BENCH  REPORTS.    (11  J.  SCOTT.    N.  S.)        298 

be  would  not  make  it :  but,  as  I  understand  it,  tbe  question  is,  whe- 
ther  the  alteration  is  material  to  tbe  person  over  wbose  land  tbe  ease- 
ment is,  that  is,  whether  he  is  prejudiced, — whether  the  enjoyment  of 
his  property  is  to  any  extent  diminished  by  reason  of  the  alteration 
made  in  tbe  lights.  For,  it  is  quite  clear  that  an  alteration  may  be 
made  without  *  materially'  prejudicing  tbe  person  over  whose  property 
the  easement  is.  Suppose  a  man  has  four  windows,  all  dose  to  one 
another,  looking  over  another  man's  land,  and  in  the  centre  between 
these  four  be  opens  another  window.,  it  is  difficult  to  see  in  what  way 
that  could  prejudice  the  persons  over  whose  land  it  looks ;  and,  if  any 
wrong  whatever  is  done,  it  is,  to  use  an  expression  which  is  sometimes 
made  use  of  in  tbe  books,  a  'damnum  absque  injuria.'  Accordingly, 
in  all  these  cases,  I  should  consider  whether  in  fact  tbe  land  over 
which  the  easement  is  enjoyed  is  in  any  degree  prejudicially  affected 
hy  the  alteration."  [Btlks,  J. — The  obstruction  here  having  been 
lawfully  made,  would  a  court  of  equity  order  its  removal,  upon  tbe 
new  liffbta  being  closed  ?  It  might  be  that  the  erection  which  consti- 
tutes the  obstruction  was  built  at  enormous  cost.]  The  question  must 
tarn  upon  whether  or  not  the  original  right  continues  to  exist.  [Wil- 
liams, J. — Assuming  that  the  defendant  under  the  circumstances  had 
a  right  to  obstruct  both  the  new  and  the  old  lights,  and  that  tbe  owner 
hy  abandoning  his  new  lights  regain  his  old  ones,  when  does  bis  right 
of  action  begin  ?]  As  soon  as  the  defendant,  having  notice  of  tbe 
altered  state  of  things,  continues  tbe  obstruction,  having  had  a  reason- 
able time  for  removmg  it  after  notice  irom  tbe  plaintiff  tbat  be  bad 
abandoned  tbe  new  lights. 

*Archtbald  (with  whom  was  Sawkinf,  Q.  C),  contri.(o)—  r^ngg 
From  tbe  course  pursued  by  the  plaintiff  when  his  alterations  ^ 
were  made  in  the  house  No.  107  Wood  Street,  it  is  clear  that  the  new 
windows  were  intended  to  be  permanent.  The  defendant,  therefore, 
upon  the  authority  of  Renshaw  v.  Bean,  18  Q.  B.  112  (E.  C.  L.  R.  vol. 
83),  and  Hutchinson  v.  Copestake,  9  C.  B.  N.  S.  868  (E.  C.  L.  R.  vol. 
99),  clearly  was  justified  in  obstructing  tbe  whole,  seeing  tbat  it  wad 
impossible  to  exercise  his  unquestioned  right  of  obstructing  the  new 
lignts  without  at  the  same  time  obstructing  tbe  old  ones.  Having, 
then,  a  perfect  right  to  erect  the  obstruction,  it  follows,  it  is  submitted, 
that  he  infringes  no  law  by  the  continuance  of  that  which  was  lawful 

(a)  The  points  marked  for  argument  on  the  part  of  tbe  defendant  were  aa  follows : — 

"l.  That,  by  the  alteration  of  the  old  windows  and  lights  in  No.  107  Wood  Street,  and  tbe 
optning  of  additional  ones,  nnder  the  eireumstanoes  stated  in  tbe  special  ease,  the  plaintiff  lost 
or  abandonad  his  right  to  the  aceess  of  light  and  air  as  supplied  by  tbe  old  windows : 

**  1  Thai  the  plaintiff  did  not  by  the  restoration  of  the  said  windows  to  their  original  state, 
regain  the  right  which  he  had  so  lost  or  abandoned : 

"8  That,  nnder  the  cfreumstanoes  mentioned  In  the  ease,  the  defendant  had  a  legal  right  to 
build  the  eastern  wall  of  his  new  warehouse  and  premises  on  the  Gresham  Street  property  in 
tbe  manner  and  to  tbe  height  desoribed  in  tbe  ease  and  shown  by  the  models,  and  to  nsa  and 
snjoy  his  said  Qresbam  Street  property  (Vee  flrom  any  easement  whateTer : 

"4.  That,  notwithstanding  the  subsequent  restoration  of  the  said  windows  to  their  original 
stats,  the  defendant  was  and  is  legally  entitled  to  maintain  and  continue  the  said  eastern  waU 
of  his  said  new  warehouse  and  premises: 

**  &.  Tbat  the  continuance  of  the  said  eastern  wall  of  the  defendant's  new  warebonaa  and  pre- 
mises since  tbe  restoration  to  their  original  state  of  the  said  windows  In  No.  107  Wood  Street, 
is  not  an  unlawful  obstruction  of  the  said  restored  windows,  or  of  any  access  of  light  and  air 
u  supplied  by  tbe  same  to  wbieh  the  plaintiff  may  be  entitled." 
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at  the  time  of  its  erection.  It  has  been  ^usual  in  these  cases 
to  speak  of  a  right  to  obstruct.  But  that,  it  is  submitted,  is  an 
inaccurate}  expression.  The  only  right  which  is  known  to  the  law  is, 
the  right  of  dominion  over  one's  own  property  and  its  enjoyment, — a 
right,  as  applied  to  lights,  of  the  owner  to  build  to  the  extremity  of 
his  own  land,  with  as  many  windows  as  he  pleases,  subject  to  his 
neighbour's  prior  rights.  [Williams,  J. — The  obstruction  might  be 
placed  on  the  land  of  a  third  person.]  Still,  it  would  be  exercising  an 
act  of  dominion  over  the  servient  tenement.  The  defendant  in  this 
case  could  only  exercise  his  right  to  obstruct  by  reason  of  his  property 
having  been  by  the  usurpation  of  the  plaintiff  discharged  of  the  ease- 
ment. These  easements  (as  it  has  been  usual  to  call  them)  may  be 
treated  as  implied  grants  upon  condition,  viz.  that  no  attempt  will  bs 
made  to  enlarge  the  right.  An  easement  may  be  abandoned  by  non* 
user  or  by  encroachment.  An  encroachment  like  this,  which  so  con- 
fuses the  old  and  the  new  lights  that  the  one  could  not  be  obscured 
without  at  the  same  time  interfering  with  the  other,  in  reality  amounts 
to  an  abandonment  of  the  ancient  right  It  would  be  easy  to  suggest 
cases  where  detriment  to  the  servient  tenement  would  accrue  from  an 
encroachment  of  this  sort  by  the  owner  of  the  dominant  tenement 
In  Gale  on  Easements,  2d  edit.  p.  875,  the  learned  author,  in  dealing 
with  this  subject,  says:  "Upon  the  question  whether  a  party  is  still 
at  liberty  to  restore  his  tenement  to  its  former  condition  and  recur  to 
his  former  enjoyment,  there  is  no  express  authority  in  the  English 
law.  It  should  seem,  however,,  that  he  would  have  no  such  right,  as 
he  would  have  clearly  evinced  an  intention  to  relinquish  hts  former 
»^0n  ^^^^  ^^  enjoyment ;  (a)  and,  in  ^addition  to  the  actual  encroach- 
-'  ment,  the  uncertainty  caused  by  the  attempted  extension  of  the 
right  would  of  itself  impose  a  heavier  burthen  upon  the  owner  of  the 
servient  tenement  if  such  return  to  the  original  right  were  permitted." 
[Erlb,  C.  J. — Does  the  author  exemplify  what  he  means,  or  refer  to 
any  authority  in  support  of  the  position?]  He  does  not.  fWlL- 
i:iAMS,  J. — It  is  difficult,  since  Lora  Tenterden's  Act  (2  &  8  W.  4,  c. 
71),  to  conceive  how  the  right  to  light  can  be  rested  upon  an  implied 
grant.  If  the  estate  is  out  on  lease,  the  owner  of  the  reversion  has  no 
power  to  obstruct  new  windows  opened  on  the  adjoining  land,  and  yet 
It  would  seem  that  under  that  Act  the  right  would  be  gained  by 
twenty  years'  user.  Before  the  Act,  the  acquiescence  of  the  lessee  for 
years  would  not  have  bound  the  reversioner.  Byles,  J.,  read  the  1st 
and  2d  sections  of  Lord  Tenterden's  Act.]  In  s.  8,  the  words  "  by 
custom,  prescription,  or  grant,"  are  omitted.  In  Baker  v.  Richardson, 
4  B.  &  Aid.  579  (E.  C.  L.  R.  vol.  6),  where  lights  had  been  enjoyed 
for  more  than  twenty  years  contiguous  to  land  which  within  that 
period  had  been  glebe  land,  but  was  conveyed  to  a  purchaser  under 
the  55  G.  3,  C..147,  it  was  held  that  no  action  would  lie  against  such 
purchaser  for  building  so  as  to  obstruct  the  lights,  inasmuch  as  the 
rector,  who  was  only  tenant  for  life,  could  not  grant  the  easement,  and 
therefore  no  valid  grant  could  be  presumed.  In  no  case  whjere  there 
has  been  a  right  to  build  has  the  party  exercising  that  right  been  held 
to  be  under  any  obligation  to  remove  the  obstruction.     In  Moore  v, 

(a)  Citing  Moore  v.  Rawson,  3  B.  A  C.  332  (E.  C.  L.  K.  yol.  10),  5  D.  A  R.  234  (E.  C  L.  R 
ToL  10),  and  Oarritt  v.  Sharp,  4  N.  A  M.  834,  3  Ad.  k  B.  826  (E.  C.  L.  R.  toI.  30). 
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Rawaon,  3  B.  &  C.  836  (E.  C.  L.  R.  vol.  10),  Bayley,  J..  say»:  "The 
right  to  light,  air,  or  water  is  acquired  by  enjoyment,  and  will,  as  it 
seems  to  me,  continue  so  long  as  the  party  either  continues  that  enjoy- 
ment or  shows  an  intention  to  continue  it.  In  this  case,  the  former 
owner  of  the  plaintiff^s  premises  had  acquired  a  right  to  the  r*or\o 
♦enjoyment  of  the  light ;  but  he  chose  to  relinquish  that  enjoy-  *- 
ment  and  to  erect  a  blank  wall  instead  of  one  in  which  there  were 
formerly  windows.  At  that  time  he  ceased  to  enjoy  the  light  in  the 
mode  in  which  he  had  used  to  do,  and  his  right  ceased  with  it." 
Littledale.  J.,  who  goes  very  fully  into  the  origin  of  these  rights,  says : 
**  There  is  a  material  difference  between  the  mode  of  acquiring  a  right 
of  way  or  of  common  and  a  right  to  light  and  air.  The  latter  is 
acquired  by  mere  occupancy :  the  former  can  only  be  acquired  by  user, 
accompanied  with  the  consent  of  the  owner  oi  the  land ;  for,  a  way 
over  the  lands  of  another  can  only  be  lawfully  used  in  the  first  instance 
with  the  consent,  express  or  implied,  of  the  owner.  A  party  using  the 
way  without  such  consent  would  be  a  wrongdoer ;  but,  when  such  a 
user,  without  interruption,  has  continued  for  twenty  years,  the  consent 
of  the  owner  is  not  only  implied  during  that  period,  but  a  grant  of  the 
easement  is  presumed  to  have  taken  place  before  the  user  commenced. 
The  consent  of  the  owner  of  the  land  was  necessary,  however,  to  make 
the  user  of  the  way  (from  which  the  presumption  of  the  grant  is  to 
arise)  lawful  in  the  first  instance.  But  it  is  otherwise  as  to  light  and 
air.  Every  man  on  his  own  land  has  a  right  to  all  the  light  and  air 
which  will  come  to  him,  and  he  may  erect,  even  on  the  extremity  of 
his  land,  buildings  with  as  many  windows  as  he  pleases.  In  order  to 
make  it  lawful  for  him  to  appropriate  to  himself  the  use  of  the  light, 
he  does  not  require  any  consent  from  the  owner  of  the  adjoining  land. 
He  therefore  begins  to  acquire  the  right  to  the  enjoyment  of  the 
light  by  mere  occupancy.  After  he  has  erected  his  building,  the 
owner  of  the  adjoining  land  may  afterwards  within  twenty  years 
build  upon  his  own  land,  and  so  obstruct  the  light  which  would 
otherwise  pass  to  the  building  of  his  neighbour.  But,  if  the  light  be 
•suffered  to  pass  without  interruption  during  that  period  to  r«Q/)o 
the  building  so  erected,  the  law  implies  from  the  non-obstruc-  ^ 
tion  of  the  light  for  that  length  of  time  that  the  owner  of  the  adjoin- 
mg  land  has  consented  that  the  person  who  has  erected  the  building 
upon  his  land  shall  continue  to  enjoy  the  light  without  obstruction,  so 
long  as  he  shall  continue  the  specific  mode  of  enjoyment  which  he  had  been 
used  to  have  during  that  period.  It  does  not,  indeed,  imply  that  the 
consent  is  given  by  way  of  grant ;  for,  although  a  right  of  common 
(except  as  to  common  appendant),  or  a  right  of  way,  being  a  privilege 
of  something  positive  to  be  done  or  used  in  the  soil  of  another  man's 
land,  may  be  the  subject  of  legal  grant,  yet  light  and  air,  not  being  to 
be  used  in  the  soil  of  the  land  of  another,  are  not  the  subject  of  actual 
grant ;  but  the  right  to  insist  upon  the  non-obstruction  and  non-inter- 
ruption of  these  more  properly  arises  by  a  covenant  which  the  law 
would  imply  not  to  interrupt  the  free  use  of  the  light  and  air.  The 
right*  therefore,  is  acquired  by  mere  occupancy,  and  ought  to  cease 
when  the  person  who  so  acquired  it  discontinues  the  occupancy.  If, 
therefore,  as  in  this  case,  the  party  who  has  acquired  the  right  once 
ceases  to  make  use  of  the  light  and  air  which  be  had  appropriated  to 
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hia  own  use,  without  showing  any  intention  to  resume  the  enjojnrnent, 
he  must  be  taken  to  have  abandoned  the  right."  When  once  it  is 
proved  that  the  obstruction  was  justifiable,  the  authorities  are  clear 
that  the  owner  of  the  servient  tenement  is  under  no  obligation  to 
remove  it.  In  Liggins  v.  Inge,  7  Bingh.  682  ^E.  C.  L.  B.  vol,  20),  5 
M.  &  P.  712,  the  plaintilTs  father,  by  oral  license,  permitted  the 
defendants  to  lower  the  bank  of  a  river,  and  make  a  weir  above  the 
plaintiffs  mill,  whereby  less  water  than  before  flowed  to  the  plaiatilTa 
mill :  and  it  was  held  that  the  plaintiff  could  not  sue  the  defendants 
*3041  ^^^  corUinutng  the  weir.    Some  ^expressions  in  the  judgment 

J  in  that  case  are  pointedly  applicable  here.  The  Court  say: 
*'  There  is  nothing  unreasonable  in  holding  that  a  right  which  is 
gained  bv  occupancy  should  be  lost  by  abandonment.  Suppose  a 
}>erson  who  formerly  had  a  mill  upon  a  stream  should  pull  it  down 
and  remove  the  works  with  the  intention  never  to  return, — could  it 
be  held  that  the  owner  of  the  other  land  adjoining  the  stream  might 
not  erect  a  mill  and  employ  the  water  so  relinquished  7  or  that  he 
could  be  compellable  to  pull  down  his  mill,  if  the  former  millowncr 
should  afterwards  change  his  determination,  and  wish  to  rebuild  his 
own  ?  In  such  case  it  would  undoubtedly  be  a  subject  of  inquiry  by 
a  jury,  whether  he  had  completely  abandoned  the  use  of  the  stream, 
or  had  left  it  for  a  temporary  purpose  only ;  but  that  question  being 
once  determined,  there  seems  no  ground  to  contend  tnat  an  action 
would  be  maintainable  against  the  person  who  erected  the  new  mill, 
for  not  pulling  it  down  again  after  notice."  Although  the  Court  of 
Queen's  Bench  in  Benshaw  t;.  Bean  profess  to  guard  themselves 
against  being  supposed  to  decide  that  an  attempt  on  the  part  of  the 
dominant  owner  to  enlarge  his  right  operates  as  an  abandonment  of 
the  ea^^ement  which  he  originally  had,  it  is  submitted  that  the  whole 
foundation  of  the  judgment  is  based  upon  that  presumption.  Bat, 
whether  the  conduct  pursued  by  the  plaintiff  in  this  case  amounted  to 
an  abandonment  or  not,  if  the  erection  by  the  defendant  of  his  wall 
wai  at  the  time  justified  by  the  acts  of  the  plaintifi^  he  cannot  upon 
any  principle  of  justice  be  bound  to  remove  the  obstruction;  the 
right  to  light  being  in  the  nature  of  a  grant  of  an  easement  subject  to 
the  condition  that  it  shall  not  be  used,  or,  in  other  words,  that  no 
encroachment  shall  be  made,  to  the  detriment  of  the  servient  tene- 
ment. Where  a  footway  exists,  and  an  attempt  is  made  to  enlarge  it 
*  3051  *^°^  ^  carriageway,  it  is  easy  for  the  owner  of  the  servient 

^  tenement  to  obstruct  the  excess  without  at  all  interfering  with 
the  legal  right  which  the  owner  of  the  dominant  tenement  before  had. 
bo,  in  the  case  of  a  riparian  proprietor  lowering  a  weir.  But  where, 
as  here,  the  admitted  right  and  the  encroachment  are  so  intermixed 
that  the  latter  can  only  be  obstructed  by  an  obstruction  of  the  whole, 
the  owner  of  the  servient  tenement  must  necessarily  have  a  right  to 
obstruct  the  whole,  by  analogy  to  the  cases  of  confusion  mentioned  in 
Keashaw  p.  Bean.  In  (iarritt  v.  Sharp,  8  Ad.  &  E.  825  (E.  C.  L.  R 
vol.  80),  4  N.  &  M.  834,  it  is  conceded  that  there  may  be  such  an 
alteration  in  the  mode  of  enjoyment  as  to  amount  to  an  abandonment 
of  the  right :  and  Hutchinson  t;.  Copestake  substantially  decides  the 
same  thmg.  [Byles,  J. — The  whole  judgment  reposes  on  this,— 
that  the  right  is  not  gone  if  the  new  parts  might  have  been  obstructed 
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without  interfering  with  the  old  lights.]  In  Lawrence  v.  Obee,  8 
Campb.  514,  Lord  EUenborough  ruled,  that,  if  an  ancient  window  has 
been  completely  shut  up  with  brick  and  mortar  aboye  twenty  years, 
it  loses  its  privilege.  Besides,  it  may  well  be  contended,  upon  the 
authority  of  Pickard  v.  Sears,  6  Ad.  &  E.  469  (E.  G.  L.  B.  vol.  88),  2 
N.  &  P.  488,  and  that  class  of  cases,  that  the  plaintiff,  having  by  his 
acts  and  representations  induced  the  defendant  to  incur  considerable 
expense  upon  the  faith  of  the  existence  of  a  given  state  of  things,  can- 
not DOW  turn  round  and  insist  upon  the  defendant's  undoing  what  he 
has  done.  The  course  adopted  by  the  defendant  was  the  only  one  he 
could  conveniently  have  aaopted  for  the  purpose  of  obstructing  an 
eocroachment  of  this  sort.  [Erls,  G.  J. — I  believe  no  case  has  ^et 
determined  that  the  dominant  proprietor  loses  his  right  by  attempting 
to  enlarge  it]  It  is  submitted  that  the  defendant  is  entitled  to  judg- 
ment either  on  the  ground  of  the  forfeiture  by  the  ^plaintiff  r*Qfia 
of  his  ancient  right,  or  on  the  ground  that  the  defenaant  was  ^ 
justified  in  erecting  the  obstruction,  and  in  continuing  it  when  erected. 

Ckasby,  in  reply. — The  judgment  of  the  Exchequer  Ghamber  in 
Hutchinson  v.  Gopestake  would  apply  to  the  two  lower  windows  here 
if  they  had  not  been  restored  to  their  original  position  and  dimen- 
sions. Renshaw  v.  Bean  does  not,  as  is  suggested,  rest  upon  any  sup- 
posed abandonment  of  the  easement.  The  main  contention  on  the  part 
of  the  defendant  is,  that  he  is  under  no  legal  obligation  to  pull  down 
that  which  the  law  justified  him  in  erecting  at  the  time.  The  obvious 
answer  to  that,  however,  is,  that  the  law  excuses  the  defendant  for 
obstructing  that  to  which  the  plaintiff  had  no  right,  but  not  for 
obstructing  that  to  which  his  right  was  undoubted. 

Our.  adv.  vuH, 

The  Court  being  divided,  the  Judges  now  proceeded  to  deliver  their 
opinions  seriatim,  as  follows : — 

KfiATiNG,  J. — This  was  a  special  case  stated  in  an  action  for  ob- 
structing and  keeping  obstructed  certain  lights  of  the  plaintiff. 

In  1857,  the  plaintiff  became  possessed  of  No.  107,  Wood  Street, 
in  the  city  of  London,  then  a  public- house  three  stories  high,  with  one 
window  in  each  story;  and  in  that  year  he  made  alterations  in  it»  by 
lowering  the  first  and  second  floors,  so  as  to  make  them  correspond 
with  those  of  his  adjoining  warehouses,  then  recently  erected,  and 
lowering  the  windows  in  those  floors  in  a  similar  way,  one  window  of 
the  three  being  retained  in  its  original  position.  He  then  added  two 
new  stories,  opening  in  the  first  of  them  a  new  window,  and  in  the 
highest  another  window  or  light  *which  extended  across  the  r4eqA7 
entire  width  of  the  building ;  the  whole  of  which  was  thus  '- 
niade  to  form  part  of  his  warehouses. 

The  defendant,  after  the  completion  of  the  plaintiff's  alterations, 

Eroceeded,  in  altering  his  own  buildings,  to  erect  a  wall  to  such  a 
eight  as  to  obstruct  the  whole  of  the  said  windows  and  lights.  It 
was  stated  as  a  fact  that  the  obstruction  could  not  have  been  made  in 
a  more  convenient  manner,  and  that  it  was  impossible  to  have  ob- 
stracted  the  new  lights  without  at  the  same  time  obstructing  the 
ancient  window. 

The  wall  of  the  defendant's  new  warehouse  and  premises  consti- 
tuting the  obstruction  was  completed  at  the  end  of  October.    During 
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the  moDths  of  September  and  October,  1857,  a  correspcmdence  took 
place  between  the  attorneys  for  the  plaintiff  and  defendant  respect- 
ively, the  former  denying  and  the  latter  asserting  the  defendant's  right 
to  build  the  obstruction  in  question. 

Previously  to  the  4th  of  February,  1858,  the  plaintif]^  under  the 
advice  of  counsel,  blocked  up  the  new  windows,  and  restored  the 
altered  windows  to  their  original  size  and  proportion :  and  upon  that 
day  the  plaintiff's  attorney  gave  to  the  defendant  notice  that  he  had 
•  done  so,  calling  upon  the  defendant  to  remove  the  obstruction.  This 
the  defendant  refused  to  do,  whereupon  the  present  action  was  com- 
menced on  the  24th  of  February,  1858. 

Upon  these  facts,  two  questions  arise, — first,  was  the  defendant  jus 
tified  in  erecting  the  obstruction  complained  of?  and,  if  so,  secondly, 
was  he  justified  in  continuing  it  after  the  notice  of  the  4th  of  Feb- 
ruary ? 

As  to  the  first  point, — Had  the  alteration  made  by  the  plaintiff  con- 
sisted wholly  in  the  enlargement  of  all  the  ancient  winaows  of  No. 
107  in  the  manner  stated,  the  question  would  have  been  concluded  in 
4toAoi  favour  of  *the  defendant  by  the  cases  of  Benshaw  v.  Bean,  18 
^"^J  Q.  B.  112  (B.  C.  L.  R.  vol.  83),  and  Hutchinson  v.  Copestake,  in 
error,  9  C.  B.  N.  S.  863  (E.  0.  L.  R.  vol.  99).  But,  inasmuch  as,  whilst 
altering  the  ancient  windows  in  two  of  the  stories  of  his  warehouse 
and  opening  new  ones  in  the  additional  stories,  the  plaintiff  retained 
one  ancient  window  unaltered,  it  becomes  necessary  to  consider  the 
point  upon  which  three  of  the  Judges  in  the  case  in  error  expressly 
reservea  their  opinion,  and  to  decide  whether,  in  order  to  justify  the 
obstruction,  there  is  any  substantial  distinction  between  the  case  where 
the  alteration  consists  in  acquiring  new  and  unprivileged  light  by 
means  of  the  enlargement  of  ancient  windows,  and  that  in  which  such 
new  light  is  acquired  by  the  addition  of  new  windows ;  the  effect  of 
the  alteration  upon  the  servient  tenement  in  each  case  being  the 
same. 

I  concur  with  the  rest  of  the  Court  in  the  opinion  that  there  is  no 
real  distinction  between  the  two  cases,  and  that  the  grounds  upon 
which  the  judgment  in  Renshaw  v.  Bean,  and  the  opinion  of  Mr.  Jus- 
tice Grompton  and  Mr.  Justice  Hill  in  Hutchinson  v.  Copestake  pro- 
ceeded, and  which  recognise  no  such  distinction,  are  quite  satisfactory. 

But,  assuming  that  the  defendant  was  justified  in  erecting  the  ob- 
struction complained  of,  was  he  also  justified  under  the  circumstances 
in  continuing  it  after  notice  that  the  plaintiff  had  closed  up  the  new 
windows  and  restored  those  altered  to  their  original  position  and 
dimensions? — a  question,  undoubtedly,  of  diificulty  and  importance. 

The  English  law  is  so  peculiar  in  its  provisions  respecting  lights, 
that,  in  considering  a  question  of  any  novelty  relating  to  them,  little 
assistance  can  be  derived  from  analogies  that  might  be  furnished  by 
the  laws  of  other  countries.  I  am  not  aware  of  any  other  system  of 
*S091  ^^^  ^y  which  the  remedy  of  the  owner  of  *land  for  an  inva- 
-*  sion  of  its  privacy  by  his  neighbour  opening  new  windows  upon 
it  is  confined  to  their  obstruction ;  but  it  is  certain,  that,  by  our  law, 
the  only  mode  by  which  an  owner  of  land  can  prevent  his  neighbour 
from  acquiring  the  right  to  light  through  winaows  looking  upon  it, 
is,  by  exercising  his  own  right  of  building  upon  his  own  land  so  as 
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to  obstruct  them ;  and  his  omission  to  do  so  within  twenty  years  gives 
to  his  neighbour  a  right  to  the  light,  and  deprives  himself  of  the  right 
to  interfere  by  building  or  otherwise  with  that  state  of  things  to  which 
he  is  thus  taken  conclusively  to  have  assented.  The  state  of  the  law 
as  to  the  nature  of  the  rights  of  the  dominant  and  servient  owners 
respectively,  is  thus  clearly  stated  by  Littledale,  J.,  in  his  judgment  in 
the  case  of  Moore  r.  Rawson,  3  B.  &  C.  340  (B.  C.  L.  R.  vol.  10),  5 
D.  &  R.  234  (E.  C.  L.  R.  vol.  16).  After  referring  to  the  right  of 
obstruction  within  twenty  years,  the  judgment  thus  proceeds, — "But, 
if  the  light  be  suffered  to  pass  without  interruption  during  that  period 
to  the  building  so  erected,  the  law  implies  from  the  non-obstruction 
of  the  light  for  that  length  of  time,  that  the  owner  of  the  adjoining 
land  baa  consented  that  the  person  who  has  erected  the  building  upon 
his  land  shall  continue  to  enjoy  the  light  without  obstruction,  so  long 
as  he  shall  continue  the  specific  mode  of  enjoyment  which  he  had  been 
used  to  have  during  that  period."  It  would  appear,  therefore,  that 
the  consent  implied  by  law  from  the  uninterrupted  user  of  light  for 
twenty  years  is  not  a  consent  on  the  part  of  the  servient  owner  that 
the  enjoyment  shall  continue  without  obstruction  for  any  given  time, 
but  only  so  long  as  the  specific  mode  of  user  to  which  he  has  assented 
shall  continue.  Accordingly,  it  was  held  in  Moore  v,  Rawson,  that, 
although  twenty  years'  user  is  indispensable  to  the  acquisition  of  a 
right  to  li^ht,  yet  such  right  may  be  lost  by  a  disuser  for  a  shorter 
period.  ♦In  that  case  the  plaintiff,  having  a  building  with  an-  r^oi  a 
cient  lights  used  as  a  weaver's  shop,  pulled  it  down,  and  erected  ^ 
on  the  same  site  a  stable  (afterwards  used  as  a  wheelwright's  shop), 
having  a  blank  wall  next  toe  defendant's  land.  Fourteen  years  after- 
wards, the  defendant  built  upon  his  own  land,  and  the  plaintiff  then 
opened  a  window  in  the  same  place  where  there  had  been  a  window 
in  the  old  wall :  and  it  was  held  that  he  could  not  recover  for  continu- 
ing the  obstruction  to  such  window,  on  the  ground  that  the  fact  of  his 
disuser  or  ceasing  to  enjoy  the  right,  unaccompanied  by  any  act  at  the 
time  indicating  an  intention  to  resume  the  enjoyment  within  a  reason- 
able time,  operated  as  an  abandonment  of  the  right,  and  extinguished 
it.  "I  think,"  said  Bayley,  J.,  *'that,  according  to  the  doctrine  of 
modern  times,  we  must  consider  the  enjoyment  as  giving  the  right  ; 
and  that  it  is  a  wholesome  and  wise  qualification  oi  that  rule  to  say 
that  the  ceasing  to  enjoy  destroys  the  right,  unless  at  the  time  when 
the  party  discontinues  the  enjoyment,  he  does  some  act  to  show  that 
he  means  to  resume  it  within  a  reasonable  time."  This  case  was  before 
the  Prescription  Act,  2  &  8  W.  4,  c.  71 ;  but  that  statute,  which 
increases  so  much  the  facilities  for  acquiring  the  right  to  light  in  cer- 
tain cases,  ought  certainly  not  to  be  construed  so  as  to  lessen  the 
rights  of  the  servient  owner  more  than  its  enactments  strictly  require. 
The  case  also  was  one  of  non-user  or  ceasing  to  enjoy.  But  the  case 
of  Garritt  v.  Sharp,  8  Ad.  &  E.  325  (E.  C.  L.  R.  vol.  30),  4  N.  &  M. 
834,  was  one  of  misuser  or  alteration,  decided  since  the  statute,  and 
where  the  same  principle  was  applied.  There,  the  plaintiff  had  stopped 
up  some  ancient  apertures  in  a  barn,  through  which  light  and  air  were 
furnished  to  it,  and  converted  others  into  latticed  windows,  and  brought 
his  action  for  the  obstruction  of  the  latter.    Lord  Chief  Justice  Tin- 
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♦3111  ^^^'  ^^^  tried  the  cause,  in  effect  *directed  the  jury  that,  if  tbe 
^  defendant  had  obstructed  any  portion  of  the  light  admitted 
through  the  original  apertures,  the  plaintiff  was  entitled  to  damages 
for  such  diminution.  A  new  trial  was  granted,  upon  the  ground  that 
the  jury  were  not  required  by  the  Judge  to  consider  whether  the 
plaintiff  had  "  essentially  varied"  the  manner  in  which  the  light  was 
enjoyed.  "  It  is  enough/'  said  Lord  Denman,  in  delivering  the  judg- 
ment of  the  Court, — of  which  Mr.  Justice  Littledale  was  still  a  mem- 
ber,— "  to  say  that  a  party  may  so  alter  the  mode  in  which  he  has 
been  permitted  to  enjoy  this  kind  of  easement  as  to  lose  the  right  alto- 
gether." 

In  Blanchard  v.  Bridges,  4  Ad.  &  E.  176  (K  0.  L.  R  vol.  31^  5  N. 
&  M.  567  (E.  C.  L.  B.  vol.  36),  the  acts  of  the  dominant  owner  which 
were  held  to  take  away  the  right  were  undoubtedly  very  strong^ :  but 
the  case  is  important  as  showihg  how  entirely  the  foundation  of  the 
right  to  light  since  the  Prescription  Act  is  the  same  as  before  it.  Mr. 
Justice  Patteson,  in  delivering  the  judgment  of  the  Court,  clearly  lays 
it  down  that  **  the  act  of  the  owner  of  the  land  from  which  the  right 
flows  must  have  reference  to  the  state  of  things  at  the  time  when  it  is 
supposed  to  have  taken  place :  and,  as  the  act  of  the  one  is  inferred 
from  the  enjoyment  of  the  other  owner,  it  must  in  reason  be  measured 
by  that  enjoyment."  That  such  alteration  by  the  dominant  owner  as 
obliges  the  servient  proprietor,  in  obstructing  the  unprivileged  light, 
to  obstruct  likewise  that  which  was  privileged,  will  take  away  the 
right  at  least  for  the  time,  was  distinctly  decided  by  the  Court  of 
Queen's  Bench  in  Benshaw  v.  Bean,  where  it  was  held  that  such  an 
alteration  was  a  defence  under  a  traverse  of  the  right :  and  that  prin- 
ciple (in  cases  where  the  windows  had  all  been  enlarged)  was  affirmed 
by  the  Exchequer  Chamber  in  Hutchinson  v.  Copestake. 
♦8121  ^^  appears  to  me,  therefore,  that  these  authorities  *8how  the 
^  true  prmciple  upon  which  the  rights  of  owners  of  adjoining 
lands,  in  rvispect  of  lights  acquired  by  user,  are  placed,  namely,  that 
the  rights  of  the  servient  owner  in  respect  of  his  land  being  limited 
only  by  the  user  to  which  he  has  assented,  and  for  so  long  only  as  it 
is  substantially  adhered  to,  the  non-user  by  the  dominant  owner 
indicative  of  an  abandonment  of  the  right  so  acquired  by  him,  or  its 
essential  misuser  to  the  prejudice  of  the  servient  proprietor,  does  not 
so  much  confer  upon  the  latter  any  new  rights  of  obstruction  as  that 
it  remits  him  to  his.  former  territorial  rights  to  the  extent  to  which 
those  conditions  have  been  violated,  upon  which  alone  his  consent  to 
their  limitation  was  given ;  and  that  his  exercise  of  such  his  rights 
can  never  be  questioned  by  the  dominant  owner. 

The  result  would  be,  that  the  solution  of  the  second  question  in  the 
present  case  wouid  depend  upon  the  answer  given  to  the  first,  and  be 
in  favour  of  the  defendant. 

It  is  true,  that,  in  such  cases  as  the  present,  the  effect  of  applying 
the  principle  as  above  stated  operates  practically  as  an  extinguish- 
ment of  the  former  right.  But,  surely  there  is  nothing  unjust  or 
unreasonable  in  requiring  that  a  person  who  exercises  a  right  in  dero- 
gation of  that  of  his  neighbour,  by  that  neighbour's  implied  consent, 
should  adhere  substantially  to  the  terms  upon  which  it  was  given, — 
especially  in  a  case  where  the  statute  make  the  implication  of  consent 
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from  user  so  imperative,  and  where  the  temptation  to  usurpation  by 
the  dominant  owner  is  as  great  as  its  effects  are  injurious  to  the 
servient  proprietor.  It  seems  to  me  that  such  a  stats  of  the  law  is 
most  reasonable,  and  that  a  man  should  not  be  heard  to  complain  of 
the  consequences  of  an  act  the  necessity  for  which  has  been  created 
by  himself. 

*I  am  not  aware  of  any  existing  decision  opposed  to  such  a  r*o^  o 
view.  Chandler  v.  Thompson,  8  Campb.  80,  was  much  relied  ^ 
on.  If  it  decides  nothing  more  than  that,  the  excess  there  being 
severable,  the  obstruction  ought  to  have  been  confined  to  it,  the  case 
may  well  stand.  If  it  decides  more,  then  it  has  been  overruled  by 
Benshaw  t;.  Bean  and  Hutchinson  v.  Copestake:  see  the  remarks  of 
Kindersley,  V.  C,  in  Wilson  r.  Townend,  1  Drewry  &  Smale  324. 
The  same  observation  is  applicable  to  Gottrell  v.  Griffiths,  4  Esp.  69. 
As  to  Thomas  v,  Thomas,  the  report  of  it  in  6  Tyrwh.  804  shows  that 
the  observation  of  Alderson,  B.,  was  not  applicable  to  the  present 
case :  and  the  casual  expression  attributed  to  the  Lord  Chief  Baron, 
to  be  found  in  the  judgment  in  Cawkwell  v.  Russell,  26  Law  J.,  Exch. 
46,  is  clearly  extrajudicial :  nor  is  the  case  itself  to  be  found  in  the 
contemporary  reports. 

The  judgment  in  Benshaw  v.  Bean,  after  disclaiming  the  intention 
to  decide  ''that  the  plaintiff  by  the  alteration  of  his  windows  had 
entirely  lost  the  right  which  he  had  before  enjoyed,'^  does  certainly 
go  on  to  say,  that,  in  consequence  of  his  own  acts,  he  "  must  be  con* 
sidered  to  lose  the  former  right  which  he  had,  at  all  events  until  he 
shall,  by  himself  doing  awav  with  the  excess,  and  restoring  his  win- 
dows to  their  former  state,  throw  upon  the  defendant  the  necessity  of 
so  arranging  his  building  as  not  to  interfere  with  the  admitted  right.'' 
But  that  this  passage  cannot  have  been  intended  as  the  expression  of 
an  opinion  that  a  restoration  of  the  plaintiff's  windows  to  their  former 
state  would  oblige  the  defendant  to  take  down  the  building  he  had 
rightfully  erected,  is  evident,  not  only  from  the  improbability  of  the 
Court  deciding  a  point  not  necessarily  involved  in  the  case  before  it, 
but  likewise  from  the  explanation  given  in  the  latter  part  of  the  judg« 
ment  of  this  very  passage ;  where,  after  deciding  that  the  acts  of  the 
^defendant  were  a  defence  upon  a  traverse  of  the  right,  it  pro-  r«o-i4 
ceeds  to  give  the  reason  as  follows, — ''for,  as  we  have  already  ^ 
observed  in  the  outset,  the  plaintiff  has  by  his  own  acts  of  excess  at 
all  events  suspended  and  lost  for  the  time  his  former  right,  if  he  has 
not  actually  and  wholly  destroyed  it."  It  is  not,  perhaps,  easy  to  see 
how  the  right  can  be  lost  even  for  a  time,  unless  it  be  actually  and 
wholly  destroyed. 

Then,  what  are  the  circumstances  of  the  present  case,  with  reference 
to  the  authorities?  When  the  plaintiff  became  the  owner  of  No.  107, 
it  was  a  public-house  three  stories  high,  with  one  window  in  each 
story.  He  raises  it  two  stories,  changing  the  levels  of  the  floors  tJ 
suit  the  adjoining  warehouse,  of  which  he  makes  it  part,  enlarging 
some  windows,  adding  others,  and  more  than  doubling  the  quantity 
of  light  He  makes  this  entire  change  in  the  character  of  the  build- 
ing and  lights  with  the  intention  of  so  enjoying  them.  Not  only  does 
he  do  no  act  indicating  at  the  time  an  intention  to  resume  the  old 
state  of  things;  but  all  his  acts  negative  any  such  intention.     Ail 
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through  the  correspondence!  he  never  hints  at  any  intention  to  restore 
the  former  state  of  things,  but,  on  the  contrary,  insists  on  bis  right  to 
maintain  the  state  of  things  as  altered :  and  it  is  not  until  nearly  three 
months  after  the  completion  of  the  defendant's  building,  that  in  pur- 
suance of  the  advice  of  counsel,  he  restores  his  windoirs  to  a  state 
manifestly  inadequate  to  the  permanent  lighting  of  the  building  in 
the  altered  form  in  which  he  still  retains  it :  and  he  then  calls  upon 
the  defendant  to  pull  down  the  building  which  ex  concessis  he  has 
rightfully  erected. 

I  am  unable  to  discover  any  principle  of  jarisprudence  upon  which 
the  defendant  can  be  made  to  do  so,  consistently  with  the  foundation 
of  the  plaintiff's  right  being  that  which  the  authorities  state  it  to  be. 
*S151  ^^  ^^^  *^^^  allowed  the  defendant  to  resist  the  usurpation  by 
-'  an  action,  then  the  principle  upon  which  a  restoration  of  the 
former  state  of  things  might  preserve  the  right  is  sufficiently  obvious: 
but  the  difficulty  is,  to  see  bow  a  rightful  act  of  ownership  by  the 
defendant  on  his  own  land  can  be  rendered  illegal  by  the  act  of  the 
plaintiff,  to  which  he  is  no  party.  If  that  eflfect  is  to  follow,  within 
what  time  must  it  take  place?  For  how  long  does  the  plaintiff  possess 
the  right  of  restoration  so  as  to  have  this  effect  ?  Ana,  is  the  time  to 
run  from  the  alteration  in  the  plaintiff's  windows,  or  from  the  time 
of  the  building  on  the  defendant's  land  ?  If  the  restoration  is  partial, 
is  the  demolition  to  be  so  likewise?  Or,  suppose  (what  in  the  present 
case  is  highly  probable)  that  the  plaintifl^  having  compelled  tbe 
defendant  to  take  down  his  building,  then  reopened  the  windows, — is 
the  defendant  to  build  another  wall,  or  is  he  to  submit  to  the  usurpa- 
tion ?  These  and  many  other  difficulties  which  might  be  suggested 
oppose  themselves  to  the  maintenance  of  the  plaintiff's  claim  on  the 
present  occasion, — ^a  claim  which,  if  established,  will,  as  it  appears  to 
me,  simply  enable  a  dominant  owner,  by  a  dexterous  use  of  the  deci- 
sion, to  increase  the  servitude  upon  his  neighbour's  land  to  any  extent 
he  pleases. 

In  my  opinion,  the  defendant  is  entitled  to  the  judgment  of  the 
C!ourt. 

Btles,  J. — I  am  also  of  opinion  that  the  defendant  is  entitled  to 
the  judgment  of  the  Court. 

The  plaintiff  having  altered  the  dimensions,  shape,  and  position  of 
nearly  all  his  windows,  it  became  necessary  for  the  defendant,  in  order 
to  escape  the  burthen  of  a  new  servitude,  to  block  all  the  plaintiff's 
windows  to  the  extent  to  which  he  has  blocked  them.  That  he  had  a 
♦8161  ^*o^*  to  do  so  while  the  new  lights  were  *open,  I  believe  we 
-I  are  all  agreed.  The  remaining  question  is,  whether  the  de- 
fendant has  a  riffht  to  continue  his  obstruction  after  the  plaintiff  has 
restored  his  windows  to  their  original  condition. 

In  order  to  determine  this  question  in  favour  of  the  defendant,  it  is 
hot  necessary  to  decide  that  the  whole  original  right  was  by  the  com- 
mon law  subject  to  an  implied  condition  that  no  part  of  it  should  be 
varied  in  its  exercise  to  the  prejudice  of  the  servient  owner,  and  that, 
if  its  exercise  be  so  varied,  the  whole  original  right  is  forfeited  or 
abandoned  for  ever.  I  hesitate  to  arrive  at  this  conclusion  on  a  point 
of  such  general  an'l  vital  importance  in  great  cities  like  this  metropolis, 
but  desire  here  to  express  no  opinion  upon  it.     It  is,  I  think,  sufficient 
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to  say,  that,  in  the  case  under  consideration,  the  defendant  at  the  time 
he  built  did  no  unlawful  act ;  and  the  plaintiff,  both  by  his  conduct 
and  by  his  letters,  represented  to  the  defendant,  and  induced  the 
defendant  reasonably  to  believe,  that  he  (the  plaintiff)  intended  per- 
manently to  continue  his  lights  in  their  altered  condition ;  in  which 
condition  a  permanent  erection  by  the  defendant  would  never  become 
a  legal  injury  to  the  plaintiff.  It  will  be  observed  that  the  plaintiff 
rebuilds  bis  house  in  a  substantial  manner,  probably  calculated  to  last 
a  century  or  more,  with  a  general  arrangement  internally  and  exter- 
nally adapted  to  the  new  lights,  and  unfitted  for  the  old  lights.  This 
appears  to  me  equivalent  to  a  representation  by  the  plaintiff  to  the 
defendant  to  this  effect — "  I  have  permanently  substituted  new  lights 
for  my  old  ones;  and,  if  you  do  not  permanently  block  the  new 
lights  I  shall  eventually  establish  over  your  property  a  new  servi- 
tude." The  written  correspondence  between  the  parties  before  the 
defendant's  erections  were  complete  carries  the  defendant's  case  fur- 
ther; for,  although  the  plaintiff  disputes  the  *defendant's  right  r#oi7 
to  block  the  new  lights  (in  which  controversy  we  are  all  agreed  ^ 
that  the  plaintiff  was  wrong),  yet  he  nowhere  informs  the  defendant 
that  he  the  plaintiff'  is  about  to  abolish  his  new  lights,  and  to  restore 
his  ancient  ones,  but,  on  the  contrary,  asserts  his  right  to  the  new 
ones.  The  defendant,  therefore,  both  by  the  words  and  actions  of  the 
plaintiff,  has  been  encouraged  and  induced  to  lay  out  a  sura  of  money 
m  erecting  a  permanent  building  on  his  own  ground :  and  it  would  be 
inequitable  if  the  plaintiff  after  this  should  be  allowed  to  say, — "  I 
have  at  length  altered  my  mind.  Now,  therefore,  pull  your  building 
down."  Whatever  time  is  to  be  allowed  to  the  dominant  owner  to 
change  his  mind,  it  surely  cannot  extend  beyond  the  period  at  which 
the  servient  owner  has  completed  a  substantial  building  on  the  faith 
of  the  continuance  of  permanent  buildings  already  erected  by  the 
dominant  owner.  If  it  can  extend  beyond  that  period,  what  reason- 
able limit  can  be  assigned  to  the  caprice  of  the  dominant  owner? 

I  do  not  rest  the  defendant's  case  on  the  ground  of  license^  as  in 
Liggins  V.  Inge,  7  Bingh.  662  (E.  C.  L.  K.  vol.  20).  5  M.  &  P.  712,  but 
on  the  ground  of  a  representation  by  the  plaintiff  of  a  state  of  facts 
which  if  correct  would  justify  the  defendant  in  expending  money  in 
erecting  substantial  buildings  on  his  own  land. 

The  case  bears  a  strong  analogy  to  those  cases  of  constructive  fraud 
in  equity,  where  an  owner  of  land,  without  any  evil  intention,  induces 
or  allows  another  to  build  or  expend  money  on  that  land,  under  the 
mistaken  supposition  that  it  is  his  own  land.  But  the  case  before 
the  Court  is  stronger  in  two  res|>ects  than  that  case;  for,  here  the 
defendant's  use  of  his  own  ground  was  strictly  lawful  at  the  time 
when  he  built ;  and  the  representation  here  is  partly  of  facts  which 
are  true  and  partly  of  intentions  lying  in  the  exclusive  *know-  r»Qio 
ledge  of  the  plaintiff;  so  that  no  inquiry  by  the  defendant  ^ 
could  possiby  have  improved  his  knowledge  or  bettered  his  condition. 

But  this  conclusion  in  favour  of  the  defendant  seems  to  me  fortified 
by  the  authorities.  If,  instead  of  a  frontage  containing  new  lights, 
the  plaintiff'  had  built  a  blank  wall  with  no  lights  therein,  evincing 
thereby  that  he  did  not  intend  to  resume  his  easement,  and  the 
defendant  had  accordingly  built  on  his  own  land  as  be  has  done,  then 
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the  case  of  Moore  v.  Bawson,  4  B.  &  C.  S82  (E.  C.  L.  R.  vol.  10),  5  D. 
&  R.  284  (£.  C.  L.  R.  vol.  16),  shows  that  the  plaintifiTs  easement  is 
goDe.  It  seems  to  me  that  the  case  before  the  Court  is  the  same  in 
priuciple  with  the  case  of  Moore  v.  Rawson. 

It  does  not  follow  that  the  plaintiff's  reinstatement  of  his  premises 
would  have  been  the  same,  if  the  defendant,  instead  of  erecting  « 
substantial  brick  structure  for  his  own  purposes,  had  merely  put  up  a 
temporary  hoard  to  shelter  himself  from  the  threatened  servitude,  and 
for  no  other  purpose,  which  hoard  might  have  been  both  erected  and 
taken  down  at  scarcely  any  expense.  In  such  a  case,  the  hoard  is 
purposely  so  erected  that  it  may  be  removed  as  soon  as  the  danger  is 
over.  The  dominant  owner  violates  no  law  by  opening  new  winaows, 
and  the  blind  of  the  servient  owner,  as  soon  as  the  new  windows  are 
removed,  has  effectually  accomplished  all  that  the  servient  owner 
intended.  That  is  a  case  in  which  the  servient  owner  suffers  no 
injury. 

Williams,  J. — In  this  case  I  agree  on  both  points  with  the  jadg* 
ment  of  my  Lord,  which  he  has  allowed  me  to  read.  As  to  the  first 
point,  the  authorities  have  established  the  doctrine,  so  as  to  be  indis- 
putable unless  in  a  court  of  error,  that,  where  the  owner  of  the  domi- 
*3191  ^^^^  tenement  has  exceeded  the  limits  of  his  ^admitted  right 
^  to  the  access  of  light  aud  air,  either  by  enlarging  or  altering  an 
ancient  window  or  opening  an  additional  one,  and  has  thereby  put 
"himself  into  such  a  position  that  the  excess  cannot  be  obstructed  by 
the  owner  of  the  servient  tenement,  without  at  the  same  time  obstruct- 
ing the  admitted  right,  no  action  can  be  maintained  for  the  latter 
obstruction ;  because  it  was  unavoidably  caused  by  the  exercise  of 
the  right  of  the  owner  of  the  servient  tenement  to  obstruct  the  excess, 
if  he  shall  think  fit  to  incur  the  trouble  and  expense  of  thus  using  his 
own  land.  And  these  grounds  would,  I  think,  afford  a  good  olea  by 
way  of  justification  in  an  action  for  the  obstruction  of  the  aamitted 
right 

But,  secondly,  I  am  of  opinion,  that,  as  the  owner  of  the  dominant 
tenement  has  done  away  with  the  excess  by  restoring  his  lights  to 
their  former  state,  so  that  the  need  to  obstruct  the  excess  ceases,  the 
justification  of  the  obstruction  of  the  admitted  right  also  ceases.  And 
the  circumstance  of  the  defendant  having  chosen,  in  order  to  secure 
the  more  convenient  enjoyment  of  his  property,  to  incur  the  expense 
of  erecting  the  obstruction,  does  not  in  my  opinion  justify  him  in 
continuing  it.  The  act  of  the  plaintiff  in  opening  the  new  windows 
which  led  to  the  erection  was  a  legal  act,  of  which  the  defendant  bad 
no  legal  right  whatever  to  complain.  Nor  can  it  be  said  that  the  ob- 
struction was  erected  with  the  license  or  assent,  express  or  implied, 
of  the  plaintiff.  It  was  erected  plainly  against  his  will,  and  in  spite 
of  his  wishes. 

For  these  reasons,  I  think  the  plaintiff  is  entitled  to  our  judgment 

Erls,  C.  J. — ^In  this  case,  these  were  the  material  facts : — The  plain- 
tiff, having  a  right  to  an  old  window  opposite  the  defendant's  premises, 
*8901  ^P^*^®^  ^^^  windows  *in  a  line  above  it,  and  finished  his  altera* 
-I  tions  in  August,  1857.  The  defendant  during  September  and 
October,  1857,  built  at  considerable  expense  a  wall  ana  warehouse 
high  enough  to  obstruct  the  new  windows,  aud,  in  so  doing,  neces* 


COMMON  BENCH  REPORTS.    (11  J.  SCOTT.    N.  8.)       820 

sarily  obstructed  the  old  window, — ^the  wall  and  warehouse  being  a 
convenient  mode  of  obstructing  the  new  windows.  The  plaintifi^  in 
February,  1858,  stopped  up  the  new  windows,  and  restored  his  premises 
to  their  former  state,  and  required  the  defendant  to  take  away  the 
obstruction  to  the  old  window.  During  these  operations  the  correspond- 
ence showed  that  the  plaintiff  had  no  intention  either  to  abandon  any 
right  or  to  grant  a  license  to  the  defendant  to  continue  his  building. 
The  defendant  refused  to  remove  the  obstruction ;  and,  in  an  action 
upon  such  refusal,  the  question  has  been,  whether,  under  these  cir* 
cumslances,  the  continuance  of  the  obstruction  is  lawful. 

Upon  the  first  point, — ^whether  the  obstruction  of  the  old  window 
was  originally  lawful, — my  answer  is  in  the  affirmative,  upon  the  au- 
thority of  Kensha w  v.  Bean,  18  Q.  B.  1 12  (E.  C.  L.  R.  vol.  18),  and  Hutch- 
inson i;.  Copestake,  9  C.  B.  N.  S.  863  (E.  C.  L.  R.  vol.  99).  But,  upon  the 
second  point, — whether  the  continuance  of  the  obstruction  was  lawful 
after  the  premises  of  the  plaintiff  had  been  restored  to  their  former 
condition, — my  answer  is  in  the  negative. 

The  new  light  in  the  plaintiff's  tenement  would,  if  continued,  have 
imposed  a  new  servitude  on  the  defendant's  tenement.  This  the  de- 
fendant had  a  right  to  prevent  by  obstruction,  obstruction  being  the 
only  method  of  prevention  known  to  the  law.  But,  when  the  cause 
which  made  the  obstruction  lawful  was  removed  in  the  time  and  man- 
ner above  stated,  it  seems  to  me  that  the  lawfulness  of  the  obstruction 
ceased  also. 

The  defendant  contended  that  the  opening  of  new  windows,  under 
the  circumstances  above  stated,  was  *either  in  the  nature  of  an  r«ooi 
abandonment  of  the  right  in  respect  of  the  old  window,  or  was  ^ 
in  the  nature  of  a  license  to  the  defendant  to  build  without  regard  to 
any  former  easement,  and  so  was  a  restoration  of  full  dominion  to  the 
defendant  freed  from  the  former  servitude. 

The  answer  is,  that  the  acts  of  the  plaintiff  show  an  intention  the 
reverse  of  abandoning  any  existing  right  to  light,  as  his  endeavour  was 
to  obtain  an  increase.  His  acts  and  the  correspondence  entirely  nega- 
tive any  intention  either  of  abandoning,  or  of  licensing,  or  of  freeing  the 
dvjfendant's  tenement  from  servitude :  and,  if  he  had  no  such  intention, 
the  cases  of  Moore  v.  Rawson,  3  B.  &  C.340  (E.  C.  L.  R.  vol.  10).  5  D.&  R. 
234  (E.  C.  L.  R.  vol.  16),  and  Liggins  v.  Inge,  7  Bingh.  682  (E.  C.  L.  R. 
vol.  20),  5  M.  &  P.  712,  have  no  application,  seeing  that  they  were 
founded  upon  the  presumed  intention  of  the  plaintiff*  in  the  first  case, 
of  abandoning  his  easements  permanently,  and,  in  the  second,  of 
granting  a  license  to  the  defendant. 

The  aefendant  contended  further,  that  the  right  to  the  passage  of 
light  over  the  land  of  another  must  be  regarded  as  if  it  was  derived 
from  a  grant  on  condition  that  it  should  be  lost  if  the  grantee  made 
nu  attempt  by  encroachment  to  acquire  a  right  to  an  increase  of  light, 
in  such  a  manner  that  a  permanent  structure  obstructing  both  the 
privileged  and  the  unprivileged  lights  became  the  convenient  mode 
of  preventing  the  acquisition  of  a  right  to  the  increase.  But '  no  au- 
thority has  been  cited  to  show  that  a  right  to  light  is  presumed  by 
law  to  rest  upon  a  grant  conditioned  to  be  void  if  an  attempt  to  en- 
croach shoula  be  made.  The  right  is  often  created  by  grant,  as,  where 
two  adjoining  houses  pass  to  separate  grantees  from  the  same  grantor, 


r 


821  JONES  V.  TAPLING.    M.  T.  1861. 

either  in  fee  or  for  a  less  estate.  If  the  forfeiture  of  the  light  so 
granted  resulted  from  an  enlargement  of  an  old  or  the  addition  of  a 
♦3221  "®^  *window,  the  opportunity  for  enforcing  such  a  forfeiture 
-'  must  often  have  occurred ;  but  no  trace  of  a  claim  thereto  has 
been  found.  Moreover,  the  right  to  a  light  is  frequently  derived  under 
the  statute  from  twenty  years'  user:  but  in  that  statute  there  is  no 
recognition  of  a  liability  to  forfeiture  if  an  attempt  to  increase  theservi 
tude  should  be  made.  Still,  although  no  authority  has  been  found,  the 
defendant  contends  that  this  principle  is  a  necessary  consequence  of 
the  doctrine  established  by  the  late  cases  of  Benshaw  v.  Bean  and 
Hutchinson  v.  Copestake :  and,  to  maintain  this  contention,  he  relies 
on  considerations  of  convenience.  He  argues,  that,  if  the  plaintiff 
gave  occasion  for  a  permanent  obstruction  by  an  attempt  to  impose  a 
servitude  on  the  defendant,  he  ought  not  to  have  the  option  of  ren- 
dering, by  an  arbitrary  act,  an  expensive  permanent  obstruction  which 
was  lawfully  made,  unlawful  and  a  cause  of  action,  the  restoration  of 
his  own  premises  being  a  matter  which  rested  entirely  on  his  own  will, 
unconnected  with  any  communication  with  the  defendant ;  and,  if  the 
action  lies,  not  only  is  the  expense  of  the  defendant  in  building  thrown 
away,  but  he  is  also  made  liable  to  damages. 

There  is  great  weight  in  this  argument :  but  it  seems  to  me  that 
there  is  greater  weight  in  the  answer.  The  plaintiff,  in  opening  a  new 
window,  does  a  lawful  act :  and  the  defendant,  if  be  chooses  to  obstruct 
it,  also  does  a  lawful  act.  The  new  window  is  entirely  unconnected 
with  the  easement  belonging  to  the  old  window;  and  the  defendant  is 
only  excused  for  obstructing  the  old  window  if  he  cannot  otherwise 
obstruct  the  new  window.  The  obstruction  can  be  effected,  for  the 
most  part,  by  a  temporary  block,  at  slight  expense :  and,  if  the  right 
of  obstructing  the  old  window  is  limited  to  the  necessity  of  obstructing 
*S2^1  the  new  window,  it  is  in  its  nature  a  temporary  ^justification  of 
•'  that  which  would  otherwise  be  an  actionable  wrong ;  and  the  de- 
fendant would  act  at  his  peril,  if  he  chose,  with  such  a  limited  right,  to 
be  at  great  expense  for  a  permanent  structure.  There  is  a  hardship 
in  allowing  to  the  plaintiff  an  option  of  rendering  an  act  of  ownership 
by  the  defendant,  which  was  perfectly  lawful  when  it  was  done,  un- 
lawful by  a  change  which  the  plaintiff  chooses  to  make  in  his  own 
premises.  But  there  seems  a  greater  hardship  in  making  a  new  win- 
dow in  an  upper  story  a  forfeiture  for  ever  of  a  right  to  light  for  the 
windows  below  it.  The  new  window  may  be  made  under  a  belief  of 
right ;  as,  where  two  houses  are  held  under  long  leases  from  the  same 
landlord,  who  gives  his  consent  to  an  alteration  in  the  windows  of  one 
house :  this  would  make  the  alteration  lawful  against  every  one  except 
the  tenant  of  the  adjoining  house  for  the  residue  of  his  term :  see  Davis 
V.  Marshall,  M.  T.  1861 :  or,  where  the  houses  are  so  &r  apart  that  it 
is  doubtful  whether  the  new  window  in  the  dominant  tenement  is  an 
increase  of  the  servitude  of  the  servient  tenement:  see  Binckes  r. 
Pash,  post,  p.  824.  So,  if  the  new  light  is  only  a  slight  inconvenience, 
the  matter  may  be  expected  to  be  compromised.  The  hardship  of 
depriving  a  house  of  accustomed  light,  possibly  to  such  an  extent  as 
to  render  it  useless  as  a  house,  by  reason  of  an  act  intended  to  be 
lawful,  is  greater  than  that  of  throwing  the  expense  of  the  obstruction 
on  the  party  obstructing. 
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The  facts  and  dates  here  indicate  both  that  the  plaintiff  believed 
that  he  had  a  right  to  the  new  window  and  also  that  the  defendant 
believed  he  had  a  right  to  obstruct  both  the  old  and  the  new  windows. 
Their  respective  rights  were  at  the  time  doubtful,  and  have  since 
been  settled  only  so  far  as  Hutchinson  v.  Copestake  is  decisive. 

In  conclusion,  it  may  be  observed  that  the  hardship  '^'in  cases  r»o94. 
like  the  present  would  be  prevented  if  an  action  was.  allowed  ^ 
by  the  servient  tenant  against  the  dominant  tenant,  either  to  try  the 
right  to  a  new  window,  or  to  recover  from  the  dominant  tenant  the 
expenses  reasonably  incurred  in  protecting  his  tenement  from  the 
attempted  encroachment. 

For  these  reasons,  I  think  that  the  verdict  for  the  plaintiff  should 
stand.  Judgment  accordingly  .(a) 

(a)  The  Terdiet  wu  entered  for  the  plidntiff,  in  order  to  enable  the  parties  to  take  the  oninion 
ef  the  Court  of  error. 

In  the  recent  treatise  of  Professor  ing  a  proscriptiye  right  to  light  and 

Washbume  (1863)  upon  '^  Easements  air  by  mere  length  of  enjoyment,  has 

and  Servitudes,"  he  says  (p.  498),  '*  it  been  discarded  j  while  the  English  rule, 

will  be  found,  it  is  believed,  that  in  in  this  respect,  is  retained  in  Illinois, 

New  York,  Massachusetts,  South  Caro-  New  Jersey,  and  Louisiana,  and  rather 

lina,  Maine,  Maryland,  Pennsylvania,  recognised  and  waived  than  approved 

and  Connecticut,  the  doctrine  of  gain-  in  Alabama.'' 
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Where  the  owner  of  the  dominant  tenement  haa  exceeded  the  limits  of  the  rif^ht  which  he 
haa  aeqnired  to  the  aeceis  of  light  and  air,  hy  opening  an  additional  window,  leaTing  his  an- 
cient windows  analtered,  he  has  not  neeeesarily  lost  or  suspended  his  admitted  right :  bnt  the 
opening  of  the  additional  window  justifies  thu  owner  of  the  servient  tenement  in  obstmoting 
the  anHent  windows  if  the  doing  so  is  nnaroidable  in  the  exercise  of  his  right  to  obstmct  the 
new  window. 

The  plaintiff  was  a  pianoforte  maker  carrying  on  business  in  Corn- 
bury  Place,  Old  Kent  Road ;  his  premises  consisting  of  a  building 
containing  two  floors, — the  lower  having  five  windows,  and  being 
used  as  a  workshop, — ^the  upper  floor  having  four  windows  and  a  door, 
and  being  used  as  a  warehouse  or  showroom.  The  defendant  was  a 
boot  and  shoe  manufacturer  carrying  on  business  on  premises  adjoin- 
ing those  of  the  plaintiff.  In  or  about  the  month  of  August,  1860, 
the  defendant  commenced  building  a  workshop  on  a  spot  at  the  rear 
of  his  own  premises  and  abutting  on  the  plaintiff^s  premises,  at  the 
distance  of  about  ten  feet  from  the  plaintiff^s  workshop  and  showroom. 
The  plaintiff,  conceiving  that  the  defendant's  building  would  darken 
his  windows,  took  proceedings  in  Chancery  for  the  purpose  of  enjoin- 
ing him  from  proceeding  therewith  so  as  to  obstruct  his  (the  plaintiff'^s) 
lights.  Pursuant  to  an  order  of  Kindersley,  V.  C,  the  present  action 
was  brought  to  try  the  right  at  law,  the  proceedings  in  equity  being  in 
the  mean  time  suspended.  r*S25 

*The  declaration  was  in  the  ordinary  form,  for  an  obstruction  '- 
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of  ancient  lights.  The  defendant  pleaded  not  guilty  and  a  denial 
of  the  plaintiflTs  right  to  the  lights,  whereupon  issue  was  joined. 

The  cause  was  tried  before  Erie,  G.  J.,  at  the  sittings  in  London 
after  Hilary  Term,  1861.  The  contest  between  the  parties  was, 
whether  the  defendant's  building  did  obstruct  the  plaintiffs  windows 
to  such  a  degree  as  would  sustain  the  action;  and  upon  the  plea 
raising  that  ouestion  the  jury  found  for  the  plaintifiC  Upon  the 
second  plea,  denying  the  plaintiff's  right  to  the  light,  the  verdi^ 
was  also  entered  for  the  plaintiff,  with  leave  to  the  defendant  to  move 
to  reverse  it,  if,  upon  the  undisputed  facts,  and  upon  inspection  of  the 
model  of  the  premises  produced,  the  Court  should  be  of  opinion  that 
the  right  was  disprovea. 

The  facts  were  in  substance  as  follows: — The  windows  on  the 
ground-floor  had  existed  in  their  present  state  for  more  than  twenty 
years  before  action  brought,  and  the  jury  found  that  three  of  those 
windows  were  obstructed  by  the  defendant's  erection.  It  appeared 
that  the  plaintiff  had  about  ten  years  before  the  action  so  altered  and 
enlarged  the  windows  of  the  first  floor  as  that  an  obstruction  o(  the 
new  parts  of  those  windows  would  have  been  lawful :  and  it  was 
apparent  from  the  model,  that,  at  the  distance  of  ten  feet,  no  obstruc- 
tion of  the  new  part  could  have  been  effectual  which  did  not  also 
obstruct  both  the  old  parts  of  the  same  windows  and  also  the  windows 
of  the  ground-floor  which  were  found  to  have  been  obstructed,  and 
that  a  structure  effective  to  obstruct  the  unprivileged  parts  of  the 
upper  windows  must,  according  to  the  laws  of  nature,  have  obstructed 
the  lower  windows  to  a  greater  extent  than  the  building  complained 
of.  It  further  appeared  that  the  defendant's  building  did  not  obstruct 
♦8261  ^^y  ^^^  ^^  *^®  upper  *windows,  though  the  shade  of  it  reached 
^  them  for  a  short  time  during  some  days  in  the  year,  and  that 
the  defendant  in  erecting  his  building  had  no  intention  of  obstructing 
the  plaintiff's  lights ;  but  that,  on  the  contrary,  he  insisted  that  it 
neither  did  nor  could  obstruct  any  of  them. 

The  alterations  which  the  plaintiff  had  made  consisted  in  the  enlarge- 
ment of  the  four  upper  windows  by  widening  them  about  six  inches 
and  lengthening  them  by  three  courses  of  bricks,  and  making  a  new 
window  in  the  centre  where  there  had  formerly  been  a  door.  The 
lower  windows  were  unaltered,  save  that  one  of  them  had  been  some- 
what diminished  in  size. 

Parry^  Serjt.,  in  Easter  Term  last,  pursuant  to  the  leave  reserved  to 
him  at  the  trial,  obtained  a  rule  nisi  to  enter  a  nonsuit,  "on  the 
ground  that  the  plaintiff  was  not  entitled  to  the  light,  and  not  entitteil 
to  complain  of  the  defendant's  act,  or  of  the  diminution  of  light  thereby 
occasioned," — ^referring  to  Blanchard  v.  Bridges,  4  Ad.  &  £.  176  (E.  0. 
L.  R.  vol.  31),  5  N.  &  M.  567  (E.  C.  L.  R.  vol.  86),  and  Renshaw  r. 
Bean,  18  Q.  B.  112  (E.  C.  L.  R.  vol.  83).  He  also  moved  on  affidavits 
of  surprise :  but,  as  to  this,  the  learned  Serjeant,  on  the  rule  coming 
on  for  argument,  admitted  that  he  was  answered. 

Bovill^  Q.  C,  and  G.  Pollock,  showed  cause. — The  plaintiff's  com- 
plaint at  the  trial  was  of  an  obstruction  to  three  of  the  windows  on 
the  ground-floor.  It  was  conceded  that  there  was  no  obstruction 
to  the  other  two  windows  on  that  floor;  nor  was  there  any  com- 
plaint of  the  obstruction  of  the  upper  windows.     [Erlb,  C.  J. — The 


COMMON  BENCH  REPORTS.    (11  J.  SCOTT.    N.  S.)        826 


plaintiff  has  altered  bis  upper  windows.  The  defendant's  building 
does  not  seriously  obstruct  those  windows:  but,  if  he  succeeds 
in  this  case,  upon  the  principle  laid  down  in  Benshaw  v.  Bean, 
*he  will  probably  build  up  higher.]  That  which  the  defendant  r«Q9i^ 
has  done  is  not  in  exercise  of  any  supposed  right  of  obstructing  ^ 
the  upper  windows.  [Bylbs,  J. — The  obstruction  of  part  (perhaps 
the  whole)  of  the  upper  windows  would  have  been  justifiable.]  As 
to  part,  that  is  conceded :  but,  as  to  the  whole,  that  is  still  debatable 
groundj(a)  The  point  which  was  decided  in  Benshaw  t*.  Bean  does 
not  arise  here:  the  plaintiff  has  not  obstructed,  nor  has  he  attempted 
to  obstruct,  the  upper  windows.  [Byles,  J. — There  is  no  evidence 
upon  my  Lord's  notes  that  the  plaintiff  could  not  obstruct  the  upper 
windows  without  also  obstructing  the  lower  ones.]  None.  The 
question  is  whether  a  man,  by  enlarging  in  a  small  degree  the  area 
of  his  upper  windows,  loses  his  right  to  lower  windows.  In  Benshaw 
r.  Bean,  some  of  the  windows  had  been  enlarged :  all  had  been  altered 
in  positicm ;  no  one  remaining  as  it  originally  existed :  and  it  was 
found  as  a  fact  that  the  defendant  could  not  exercise  his  right  of  ob- 
structing the  unprivileged  parts  without  at  the  same  time  obstructing 
the  parts  which  were  privileged.  Such  also  was  the  case  in  Hutchin- 
son tf.  Copestake,  8  0.  B.  N.  S.  107  (E.  0.  L.  B.  vol.  98);  in  error,  9 
C.  B.  N.  S.  868  (E.  C.  L.  R.  vol.  99).  According  to  the  view  taken 
by  Kindersley,  V.  C,  in  Cooper  v.  Hubbuck,  7  Jurist,  N.  S.  467,  the 
question  in  these  cases  is,  whether  the  alteration  is  a  material  one  or 
not  In  Chandler  r.  Thompson,  8  Campb.  80,  Le  Blanc,  J.,  laid  it 
down  that,  if  an  ancient  window  be  raised  and  enlarged,  the  owner 
of  the  adjoining  land  cannot  lawfully  obstruct  the  passage  of  light 
and  air  to  any  part  of  the  space  occupied  by  the  ancient  window, 
although  a  greater  portion  of  light  and  air  be  admitted  through 
the  unobstructed  part  of  the  enlarged  window  *than  was  an-  r^tooQ 
ciently  enjoved :  and  that  doctrine  was  distinctly  approved  of  *- 
in  Blancharii  v.  Bridges.  4  Ad.  &  E.  176  (E.  C.  L  B.  vol.  81),  6  N.  & 
M.  567  (B.  0.  L.  B.  vol.  36).  Luttrell's  Case,  4  Co.  Bep.  86  a,  Al- 
dred'a  Case,  9  Co.  Bep.  65  b.  Yard  r.  Ford,  2  Wms.  Saund.  172,  and 
Thomas  v.  Thomas,  2  C.  M.  &  B.  84, f  were  also  referred  to. 

Parry,  Serjt.,  T.  JoneSj  and  W.  W  Goojier,  in  support  of  the  rule. — 
The  principle  established  in  Benshaw  o.  Bean,  18  Q.  B.  112,  and 
affirmed  by  the  Exchequer  Chamber  in  IIutchin5K)n  v.  Copestake,  9 
C.  B.  N.  S.  868  (E.  C.  L.  B.  vol.  99),  is  this,  that  if  the  owner  of  the 
dominant  tenement  by  opening  new  windows  or  enlarging  ancient 
windows  imposes  an  additional  burthen  upon  the  owner  of  the  ser- 
vient tenement,  the  latter  may  lawfully  obstruct  the  whole  both  new 
and  old,  provided  the  former  cannot  be  obstructed  without  also  ob- 
structing the  latter.  The  evidence  showed  that  all  the  upper  windows 
here  were  more  or  less  obscured  by  the  defendant's  building.  [Wil- 
liams, J. — The  defendant  had  no  intention  to  obstruct  those  windows.] 
Intention  is  immaterial.  [Erlb,  C.  J. — If  the  usurpation  deprives  the 
dominant  tenant  of  all  right,  your  argument  avails.  The  plaintiff 
does  not  complain  of  the  obscuration  of  the  upper  windows.]  The 
question  ib,  not  what  the  plaintifi*  complains  of,  but  what  the  defend- 
ant had  a  right  to  do.    The  authorities  show  that  he  clearly  had  a 

(«)  JoBM  r.  TspUng,  aatd,  p.  283,  bftd  been  argu«4  but  not  d«oided  at  tbU  time. 
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right  to  obstruct  every  window  the  obstruction  of  which  was  neces- 
sary to  enable  him  to  reach  the  usurped  lights.  It  is  contended  on 
the  part  of  the  plaintiff  that  the  mere  act  of  enlarging  old  windows 
does  not  entitle  the  owner  of  the  servient  tenement  to  obstruct.  The 
whole  current  of  the  authorities,  however,  is  opposed  to  that  contention. 
Any  addition  to  the  whole  lights  destroys  the  right  as  much  as  if  the 
*'-<9Q1  ^^^  aperture  were  entirely  closed  and  a  new  *and  different  one 
^^^-l  substituted  for  it.  In  Blanchard  v.  Bridges,  4  Ad.  &  E.  176  (E. 
C.  L.  R.  vol.  31),  5  N.  &  M.  567  (E.  C.  L.  R.  vol.  36),  E.,  being  owner 
of  a  house,  enlarged  it,  and  inserted  a  window  at  one  end  in  the  part 
added,  and  at  another  end  carried  out  the  side  walls,  between  which 
two  windows  formerly  stood,  in  a  straight  line,  five  feet,  converting 
this  end  into  a  bow,  and  inserting  two  bow  windows  in  the  samedirec* 
tion,  but  not  in  the  same  situation,  as  the  two  former :  and  it  was  held 
that,  whatever  privilege  against  the  obstruction  of  light  the  windows 
of  the  original  house  possessed,  this  privilege  did  not  apply  to  the 
three  new  windows,  ratteson,  J.,  in  delivering  the  judgment  of  the 
Court,  there  says :  **  In  whatever  way  precisely  the  right  to  enjoy  the 
unobstructed  access  of  light  and  air  from  adjoining  land  may  be 
acquired  (a  question  of  admitted  nicety),  still  the  act  of  the  owner  of 
such  land,  from  which  the  right  flows,  must  have  reference  to  the 
state  of  things  at  the  time  when  it  is  supposed  to  have  taken  place: 
and,  as  the  act  of  the  one  is  inferred  from  the  enjoyment  of  the  other 
owner,  it  must  in  reason  be  measured  by  that  enjoyment.  The  con- 
sent, therefore,  cannot  fairly  be  extended  beyond  the  access  of  light 
and  air  through  the  same  aperture  (or  one  of  the  same  dimensions  and 
in  the  same  position)  which  existed  at  the  time  when  stich  consent  is  svp- 
posed  to  have  be£n  given.  It  appears  to  us  that  convenience  and  justice 
both  require  this  limitation:  if  it  were  once  admitted  that  a  new 
window,  varying  in  size,  elevation,  or  position,  might  be  substituted 
for  an  old  one,  without  the  consent  of  the  owner  of  the  adjoining 
land,  it  would  be  necessary  to  submit  to  juries  questions  of  degree, 
often  of  a  very  uncertain  nature,  and  upon  very  unsatisfactory  evi- 
dence. And  in  the  same  case,  a  party  who  haa  acquiesced  in  the 
existence  of  a  window  of  a  given  size,  elevation,  or  position,  because 
^oort-i  it  was  felt  to  *be  no  annoyance  to  him,  might  be  thereby  con- 
-I  eluded  as  to  some  other  window,  tt)  which  he  might  have  the 
greatest  objection,  and  to  which  he  would  never  have  assented  if  it 
had  come  in  question  in  the  first  instance."  [Erls,  C.  J. — That  was 
not  the  case  of  a  mere  enlargement  of  old  windows.]  No.  But  it 
was  impossible  here  to  block  up  or  obstruct  the  new  portions  without 
also  obstrucjting  the  old  portions.  [Erle,  C.  J. — It  is  not  an  unim- 
portant element  in  the  consideration  of  this  case,  that  the  plaintiff's 
Duilding  is  ten  feet  distant  from  the  new  building  of  the  defendant. 
.  Byles,  J. — No  case  has  yet  decided  that  the  mere  casting  a  shade 
across  a  window  gives  a  cause  of  action,  nor  that  a  man  can  prescribe 
for  sunlight  to  enable  him  to  perform  delicate  work.]  In  Garritt  r. 
Sharp,  3  Ad.  &  E.  325,  330  (E.  G.  L.  R.  vol.  80),  4  N.  &  M.  834,  Lord 
Denman  says  expre?wly  that  **  a  party  may  so  alter  the  mode  in  which 
he  has  been  permitted  to  enjoy  this  kind  of  easement  as  tb  lose  the 
right  altogether."  Suppose,  instead  of  merely  enlarging  the  windows 
on  the  upper  fioor  of  his  building,  the  plaintiff  had  erected  an  entirely 
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new  story  with  new  windows  therein,  how  could  the  defendant  have 
exercised  his  undoubted  right  to  obstruct  those  new  lights  otherwise 
than  by  building  upwards  from  the  foundation  on  his  own  land,  and 
so  intercepting  the  lic^ht  to  the  plaintiff's  lower  windows  ?  The  plain- 
tiflT  is  a  wrongdoer  in  attempting  to  impose  upon  the  defendant  a 
larger  easement  than  he  was  entitled  to.  Vice-Chancellor  Kinders- 
ley  seems  in  Wilson  r.  Townend,  1  Drewry  &  Smale  824,  to  have 
doahfed  the  propriety  of  the  decision  of  the  Court  of  Queen's 
Bench  in  Renshaw  r.  Bean,  18  Q.  B.  112  (E.  C.  L.  R.  vol.  88): 
but,  in  the  subsequent  case  of  Turner  r.  Spooner,  4  Law  Times, 
N.  S.  732,  he  appears  to  have  come  to  a  diflFerent  conclusion. 
There,  B.,  possessed  of  ancient  lights,  substituted  new  window- 
frames,  *with  single  plate-glass  panes,  opening  internally,  for  r^ooi 
the  old  ones,  consisting  of  small  panes  with  lead  frames,  open-  *- 
ing  only  partially:  in  consequence  of  this  alteration,  more  light  and 
air  were  let  in,  although  the  apertures  were  not  increased :  C,  whose 
premises  were  adjoining,  objected  to  this  alteration,  on  the  ground 
that  it  was  a  new  easement,  and  interfered  with  the  privacy  of  his 
premises:  he  proceeded  to  erect  a  framework,  glazed  with  opaque 
colored  glass,  within  a  few  inches  of  B.'s  ancient  lights :  B.  thereupon 
applied  for  an  injunction:  and  it  was  held,  that,  if  a  party  possesses 
ancient  lights,  and,  without  enlarging  the  apertures,  can  acquire  an 
increased  degree  of  light  and  air,  he  is  entitled  to  such  acquirement 
without  giving  a  right  to  the  occupier  of  the  servient  tenement  to  say 
there  is  a  new  easement ;  but  that,  if  he  increases  the  dimensions  of  the 
apertures,  the  occupier  of  the  servient  tenement  has  a  right  to  object^  and  if 
in  asserting  his  right,  he  interferes  with  the  jxissage  of  light  and  air,  he  is 
justified  in  doing  so.  The  Vice-Chancellor,  in  giving  judgment,  says  : 
*•  It  is  perfectly  true,  that,  if  a  party  having  ancient  lights  alters  the 
position  of  those  lights,  or  if  he  put  into  the  same  wall  of  his  house 
additional  lights,  or  if  he  materially  increases  the  dimensions  of  his 
own  lights,  that  in  the  one  case  would  be  a.  new  easement,  and  in  the 
other  an  additional  easement,  provided  it  was  not  interfered  with  for 
twenty  years ;  and  that  gives  the  owner  of  the  servient  tenement  a 
right  to  say,  *  I  must  prevent  you  acquiring  that  easement  by  twenty 
years'  enjoyment ;'  and  it  would  enable  him  at  all  events  to  intercept 
in  any  way  that  he  thought  fit  the  passage  of  light  and  air  to  the  new 
windows,  or  to  the  increased  portion  of  the  windows :  and  it  is  further 
established,  that,  if  he  cannot  do  that  without  at  the  same  time 
interfering  with  the  passage  of  light  and  air  to  the  old  portion,  he 
*is  justified  in  doing  so."  That  is  exactly  the  principle  now  r#oqo 
contended  for  on  the  part  of  the  defendant:  and  the  same  '■ 
principle  is  adopted  and  acted  upon  by  the  Court  of  Exchequer,  in 
the  case  of  a  drain,  in  Cawkwell  v.  Russell,  26  Law  J.,  Exch.  84. 
"  Where,"  says  Pollock,  C.  B.,  '*  a  party  has  a  limited  right  of  this 
kind,  and  exercises  that  limited  right  in  excess,  so  as  to  produce  a 
nuisance,  the  only  remedy,  and  the  only  way  whereby  the  party  can 
protect  himself,  is  by  stopping  the  whole,  as  was  done  in  a  case(a) 
deciding  (though  it  is  hardly  necessary  to  cite  a  decision  on  the  point ; 
it  is  ao  very  clear  and  plain  on  the  good  sense  of  the  matter  that  it 
hardly  wants  an  authority),  that,  if  a  man  has  a  limited  right  to  the 

(a)  Referring  to  Renshaw  r.  Bean,  18  Q.  B.  112. 
C.  B.  K.  S.,  VOL.  XI. — 14 
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use  of  a  window,  and  he  enlarges  it  considerably,  the  only  way  in 
which  the  person  who  is  annoyed  by  the  enlargement  of  the  window 
can  prevent  that  nuisance,  is,  by  erecting  a  barrier  and  stopping  the 
whole  up."  And  Alderson,  B^  says:  **If  a  man  has  a  right  to  send 
clean  water  through  my  drain,  ana  chooses  to  send  dirty  water,  every 
particle  of  the  water  ought  to  be  stopped,  because  it  is  all  dirty."  In 
ancient  times,  it  was  held  that  a  man  lost  his  estate  by  attempting  to 
enlarge  or  extend  it.  Thus,  where  a  tenant  for  life  made  a  feoflPinent 
and  so  prnt  the  remainder-man  to  his  writ  of  formedon,  he  forfeited  his 
life  estate.  So,  where  a  tenant  for  life  or  for  years  made  a  tortious 
conveyance,  in  order  to  give  a  new  quality  to  his  estate,  Fuch  tortious 
conveyance  operated  a  forfeiture  of  the  estate  to  which  he  was  really 
entitled.  That  rule  is  applicable  to  easements,  as  well  as  to  corporeal 
hereditaments. 

*3331       Bovill^  Q.  C,  submitted  that  the  rule,  so  far  as  it  ^related  to 
-'   the  prayer  for  a  new  trial  upon  the  affidavits,  should  at  all 
events  be  diseliarged  with  costs. 

T,  Jones,  contrl,  objected  that  the  Court  had  no  power  to  do  this. 

Erle,  C.  J.-^If  we  have  the  power  to  do  what  Mr.  Bonll  asks,  I 
for  one  should  feel  very  much  inclined  to  do  it.  At  all  events,  if  our 
decision  should  ultimately  be  in  favour  of  the  defendant,  we  may  direct 
the  master  to  tax  the  costs  of  that  part  of  the  rule  for  the  plaintiff. 

Cut,  adv,  mU, 

Keating,  J. — ^This  was  an  action  for  obstructing  the  plaintiff's 
lights.  The  pleas  were,  not  guilty,  and  a  denial  of  the  plaintiffs  riglit 
to  the  lights.  The  building  of  the  plaintiff  was  two  stories  high,  with 
a  range  of  windows  in  each  story :  those  on  the  ground  floor  were 
ancient  unaltered  windows:  those  on  the  second  floor  had  about  ten 
years  before  been  altered,  not  in  number,  but  in  size,  by  adding,  as 
the  plaintiff  alleged,  a  very  small  additional  space  or  strip  on  two 
sides  of  each  window.  The  defendant  built  a  shop  on  the  opposite 
side  of  a  passage  ten  feet  wide,  which,  as  he  contended,  did  not  affect 
the  light  passing  to  any  of  the  defendant's  winoiows.  This  was  the 
point  contested  at  the  trial. 

The  jury  found  for  the  plaintiff  on  not  guilty,  but  found  nothing 
on  the  second  issue,  except  that  the  model  was  correct.  The  verdict 
was  entered  for  the  plaintiff  upon  that  issue;  and  the  question  is 
whether  we  can,  without  any  other  finding  by  the  jurv,  set  aside  that 
verdict,  and  enter  a  verdict  for  the  defendant,  upon  the  ground  that 
the  right  of  the  plaintiff  to  the  enjoyment  of  light  through  all  his 
♦S341  '"'^^^^ow^  ^®^  *suspended  or  lost  by  his  alteration  of  those  in 
-'   the  second  story. 

Assuming  it  to  be  established  by  the  authorities  (as  in  my  opinion 
it  is)  that  a  person  who  has  acquired  a  right  to  the  enjoyment  of  light 
by  user  rnay  so  alter  the  mode  of  such  enjoyment  by  a  change  in  the 
windows  admitting  the  light,  in  their  size,  shape,  or  number,  and  with 
or  without  an  alteration  in  the  character  of  the  building  in  which  they 
are  placed,  as  to  lose  the  right  previously  acquired,  yet  it  is  difficult 
to  define  the  precise  amount  of  alteration  which  will  have  that  effect. 
It  would  be  scarcely  reasonable  that  a  trifling  alteration  in  the  mode 
of  enjoyment,  whereby  no  injurv  is  done  to  the  servient  tenement, 
should  forfeit  the  whole  right :  Hall  r.  Swift,  4  N.  C.  881  (E.  C.  L.  B- 
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vol.  83),  6  Scott  167:  whilst,  on  the  other  hand,  such  a  material 
alteration  as  in  Oarritt  v.  Sham  8  Ad.  &  E.  325  (E.  C.  L.  R.  vol.  80), 
4  N.  ft  M.  884,  or  in  Jones  v.  Tapling,  antd,  p.  263,  would  in  m  j  opi- 
nion Ibrfeit  the  right,  as  being'  a  total  violation  of  the  conditions  upon 
which  idone  that  right  rested.  If,  therefore,  the  jurj  had  foand  in 
this  case  that  the  alteration  in  the  upper  windows  of  the  plaintiflTs 
building  was  material,  and  that  the  unprivileged  light  could  not  be 
obstructed  without  also  obstructing  that  which  otherwise  would  be 
privileged,  then  I  should  have  been  of  opinion,  upon  the  authority  of 
Renshaw  v.  Bean,  18  Q.  B.  112  (E.  C.  L.  B.  vol.  88),  and  the  other 
authorities  I  have  referred  to  in  Jones  v.  Tapling,  that  the  plaintiff 
had  lost  his  right  to  complain  of  the  obstruction  in  question,  and  that 
our  judgment  should  be  for  the  defendant :  but  I  am  unable  to  say, 
merely  looking  at  the  model,  that  such  is  the  case.  There  was,  as  I 
understand,  no  evidence  given  upon  that  point  at  the  trial,  the  de* 
fendant  resting  his  case  entirely  upon  the  fact  of  non^obstruction : 
and  it  may  be,  if  that  question  had  been  contested  before  the  jury, 
*they  would  have  found  the  addition  to  the  windows  to  be  so  r«qg^ 
small  as  not  to  vary  in  any  essential  degree  the  mode  of  enjoy*  '• 
ment.  At  all  events,  the  leave  reserved  extending  only  to  an  inspec- 
tion of  the  model,  1  am  not  satisfied  by  such  inspection  that  the  state 
of  things  clearly  existed  that  would,  upon  the  authorities  referred  to, 
cause  a  forfeiture  of  the  plaintiff^s  right. 

I  agree,  therefore,  that  the  rule  to  enter  a  verdict  for  the  defendant 
upon  the  traverse  of  the  ri^ht  should  be  discharged. 

Btlss,  J. — I  am  of  opinion  that  the  plaintiff  is  entitled  to  the  judg- 
ment of  the  Court.  I  think  that  the  plaintiff's  ancient  unalter^ 
window  has  not  lost  its  right,  except  in  a  contingency  which  has  not 
yet  happened.  The  easement  belonging  to  that  window  is  no  doubt 
liable  to  be  suspended,  or  in  course  of  time  destroyed,  when  the 
servient  owner  necessarily  blocks  it,  in  order  to  prevent  a  servitude 
in  favour  of  other  and  new  lights  which  cannot  possibly  be  blocked 
without  blocking  this  ancient  light  also.  The  servient  owner  has  not 
yet  done  this.  He  has  not  only  not  proceeded  to  raise  his  new  build- 
ing to  such  a  height  as  to  block  the  new  lights ;  but,  on  the  contrary, 
he  has  roofed  in  and  finished  his  new  building  without  doing  so. 
Perhaps  he  never  will  do  so. 

It  is  said  that  the  servient  owner  has  done  no  more  than  he  has  a 
right  to  do,  because  he  might  have  legally  done  even  more  than  he 
has  done.  The  true  mode  of  answering  this  objection  is,  I  conceive, 
to  distinguish  between  the  absolute  right  to  block  the  ancient  window 
and  the  conditional  right  dependent  on  another  enterprise  which  has 
not  yet  been  undertaken  by  the  defendant,  and  perhaps  never  will  be. 

ifot  to  observe  this  distinction  would  be  to  sacrifice  the  ancient 
right  of  the  dominant  owner  where  the  only  ^reason  for  the  r#jo/j 
sacrifice  has  not  yet  come  into  existence,  and  peradventure  ^ 
never  may. 

Williams,  J. — In  this  case,  I  am  of  opinion  that  the  plaintiff  is 
entitled  to  our  judgment. 

The  real  question  appears  to  me  to  be,  whether,  if  the  owner  of  the 
dominant  tenement  has  exceeded  the  limits  of  the  ri^ht  he  has  ac- 
quired to  the  access  of  light  and  air,  by  opening  an  additional  win- 
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dow,  leaving  bis  ancient  windows  unaltered,  be  baslost  or  suspended 
bis  admitted  rigbt,  or  wbetber  tbe  opening  of  tbe  additional  window 
merely  justifies  the  owner  of  tbe  servient  tenement  in  obstructing  the 
ancient  windows  if  the  doing  so  is  unavoidable  in  tbe  exercise  of  his 
right  to  obstruct  the  new  window.  If  the  former  is  the  right  view, 
I  think  the  defendant  is  entitled  to  our  judgment,  because  tbe  right 
has  ceased  to  exist  on  which  the  action  is  founded.  If  tbe  latter,  then 
the  plaintiff  is  entitled  to  maintain  his  action,  because  the  defendant 
has  not  chosen  to  exercise  his  right  of  obstructing  tbe  new  windows, 
and  has  therefore  never  been  under  tbe  necessity  of  obstructing  the 
ancient  window  in  the  exercise  of  that  right. 

On  the  part  of  the  defendant,  it  was  argued  that  this  point  was 
expressly  decided  in  the  case  of  Renshaw  v.  Bean,  18  Q.  B.  112  (E. 
C.  L.  R.  vol.  83);  and  that,  as  a  Court  of  co*ordinate  jurisdiction,  we 
are  bound  by  that  decision.  But  I  think  the  present  case  distinguish- 
able, on  the  ground  that,  in  Renshaw  v.  Bean,  tbe  windows  tbe  right 
in  which  was  held  to  be  suspended,  if  not  lost,  had  been  so  much 
altered  that  they  could  not  properly  be  regarded  as  the  same  windows 
as  those  in  respect  of  which  the  right  bad  been  gained ;  so  that,  in 
truth,  tbe  ancient  windows,  and  the  right  claimed  in  respect  of  them, 
might  well  be  regarded  as  having  ceased  to  exist. 
♦3371  *B^*i  i^  *^®  present  case,  tbe  privileged  windows  remain 
-■  unchanged,  and  the  right  acquired  in  respect  of  them  must 
also  remain,  unless  it  has  been  in  some  legal  way  forfeited,  or  lost,  or 
suspended. 

I  beg  to  adopt  the  reasoning  of  my  Lord  in  his  judgment  in  Jones 
V.  Tapling,  anti,  p.  288,  as  affording  in  my  opinion  unanswerable 
grounds  for  contending  that  there  has  been  no  such  forfeiture  or  loss 
or  suspension. 

Eblb,  C.  J. — In  this  case  the  declaration  was  for  an  obstruction  of 
light.  The  pleas  were, — first,  not  guilty, — and,  secondly,  a  denial  of 
tbe  right  to  the  light. 

At  the  trial,  the  contest  was,  whether  the  building  of  tbe  defendant 
did  obstruct  to  such  a  degree  as  would  sustain  the  action ;  and,  upon 
the  plea  raising  that  question,  the  verdict  was  for  the  plaintiff;  and 
that  verdict  is  to  stand.  On  the  second  plea,  denying  the  plaintiff's 
right  to  the  light,  the  verdict  was  entered  for  the  plaintiff,  with  liberty 
to  the  defendant  to  move  to  reverse  it,  if,  upon  the  undisputed  facts, 
and  upon  inspection  of  the  model  of  the  premises  produced,  the  Court 
shoula  be  of  opinion  that  the  right  was  disproved. 

It  appeared  that  the  windows  on  the  ground-floor  had  existed  in 
their  present  state  more  than  twenty  years  before  action  brought;  and 
the  jury  found  that  those  windows  were  obstructed  by  a  building  of 
tbe  defendant,  erected  at  the  distance  of  ten  feet  therefrom.  It  farther 
appeared  that  the  plaintiff  bad  about  ten  years  before  the  action  so 
altered  and  enlarged  the  windows  of  the  first  floor  as  that  an  obstruc- 
tion of  tbe  new  parts  of  those  windows  would  have  been  lawful :  and 
I  see  from  the  model,  that,  at  the  distance  of  ten  feet,  no  obstruction 
*SS81  ^^  ^^®  °^^  P^'^^  *could  have  been  effectual  which  did  not  also 
-'  obstruct  both  the  old  parts  of  the  same  windows,  and  also  the 
windows  of  the  ground-floor,  which  are  found  to  have  been  obstructed ; 
and  that  a  structure  effective  to  obstruct  tbe  unprivileged  parts  of  the 
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upper  windows  must,  according  to  the  laws  of  nature,  have  obstructed 
the  lower  windows  to  a  greater  extent  than  the  building  complained 
of.  It  further  appeared  that  the  defendant's  building  did  not  obstruct 
any  part  of  the  upper  windows,  though  the  shade  of  it  reached  them 
for  a  short  time  during  some  days  in  the  year ;  and  that  the  defendant 
had  not  the  remotest  intention  of  exercising  any  right  of  obstruction 
in  erecting  his  building:  on  the  contrary,  he  maintained  that  it 
neither  did  nor  could  obstruct  any  window  at  all. 

These  are  the  material  facts  upon  which  the  question  is  raised 
whether  the  right  of  the  plaintiff  to  the  light  of  the  lower  windows  is 
disproved. 

I  take  it  to  be  clear  from  the  cases  of  Blanchard  v.  Bridges,  4  Ad. 
&  E.  176  (E.  C.  L .  R.  vol.  81),  5  N.  &  M.  567  (E.  C.  L.  B.  vol.  86), 
Renshaw  v.  Bean,  18  Q.  B.  112  (E.  C.  L.  R.  vol.  88),  and  Hutchinson 
t7.  Copestake,  9  C.  B.  N.  S.  868  (E.  C.  L.  R.  vol.  99),  that  the  right 
of  the  plaintiff  in  respect  of  his  privileged  windows  was  suspended  by 
reason  of  his  taking  light  through  the  apertures  in  part  unprivilegea, 
and  thereby  attempting  to  increase  the  servitude  to  which  tne  defend- 
ant's premises  were  subject. 

The  plea  denying  the  right  of  the  plaintiff  was  held  to  be  proved  in 
Renshaw  v.  Bean :  and  the  defendant  contended  that  the  aefence  in 
that  case  did  not  rest  upon  an  excuse  for  an  act  of  the  defendant 
primS  facie  unlawful,  but  upon  a  loss  of  right  by  the  plaintiff  in  con- 
sequence of  the  encroachment  attempted  by  him.  If  so,  it  would 
follow,  that,  if  a  wall  of  a  certain  height  is  necessary  to  obstruct  a  new 
window,  and  if,  in  the  course  of  erection,  before  it  is  sufficiently  high 
for  the  new  window,  it  obstructs  an  old  window,  the  servient 
^tenant  would  have  a  defence  against  an  action  for  that  ob-  r^oon 
struction,  not  on  the  ground  that  he  was  obstructing  the  new  '- 
window,  and  so  was  justified  in  respect  of  the  old  window,  which  he 
could  not  conveniently  avoid  obstructing,  but  because  the  plaintiff's 
right  would  be  gone  for  the  time. 

The  attempted  encroachment  of  the  dominant  tenant,  according  to 
the  cases  above  cited,  would,  if  this  be  correct,  restore  to  the  servient 
tenant  dominion  over  his  tenement  freed  from  servitude,  to  the 
extent  reasonably  necessary  for  obstructing  the  encroachment. 

In  the  present  case,  the  oostruction  complained  of  might  be  enlarged, 
and  might  so  become  a  part  of  an  entire  structure  lawful  because  it 
obstructed  an  encroachment,  and,  in  so  doing,  necessarily  obstructed  a 
lawful  easement.  Then,  does  it  become  a  wrong,  and  a  cause  of  action, 
because  it  was  done  for  another  purpose,  in  the  belief  that  at  the  dis- 
tance of  ten  feet  it  could  not  operate  as  an  obstruction  at  all,  and  in 
its  present  state  does  not  obstruct  the  upper  windows  at  all  ?  This 
the  defendant  would  answer  in  the  negative,  because,  if  the  plaintiffs 
encroachment  operates  to  effect  a  loss  of  right  in  him,  and  a  restora- 
tion of  right  to  the  defendant,  whatever  the  defendant  does  within  the 
limit  of  the  right  so  restored  to  him  is  justified  thereby,  although  he 
may  have  been  ignorant  of  his  right,  and  had  no  intention  of  exercis- 
ing it. 

%ut,  in  my  opinion,  this  argument  of  the  defendant  is  not  entitled  to 
gucoeed.  The  whole  of  it  rests  on  the  assumption  that  the  plaintiffs 
right  to  the  easement  for  the  privileged  windows  is  lost  by  reason  of 
the  opening   oi    the  unprivileged   windows;   which  assumption   is 
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founded  on  the  judgment  in  Bensbaw  v/Bean,  that  the  verdict  should 
be  entered  for  the  defendant  on  the  plea  denying  the  plaintifiTs  right 
to  the  light.  That  case  may  be  distinguished  from  this,  on  the 
*8401  *8'^^°^  pointed  out  by  my  Brother  Williams,  viz.,  that  there 
^  no  ancient  window  was  left  in  its  original  state :  every  window 
had  been  altered :  and,  if  the  alteration  rendered  it  impossible  to  sepa- 
rate the  privileged  part  from  the  unprivileged,  the  rieht  might  be  stis- 
pended  or  lost.  But,  where  an  ancient  window  contmues  in  its  origi- 
nal state,  the  opening  of  a  new  window  does  not  directly  affect  toe 
right  to  the  ancient  window.  A  ease  might  be  put  where  each  story 
in  the  same  house  belonged  to  a  separate  owner:  and  it  could  not  be 
maintained  that  an  eocroachment  by  a  tenant  of  the  upper  story 
destroyed  the  rights  of  the  tenants  of  the  lower  stories  to  their  ancient 
lights.  Also,  the  doctrine  of  forfeiting  ancient  lights  by  opening  new 
lights  does  not  seem  to  me  supported  by  authority,  nor  by  public 
convenience,  as  explained  by  me  more  fully  in  Jones  i^.  Tapling,  ant^ 
p.  288. 

I  therefore  oome  to  the  conclusion  that  the  right  to  build  so  as  to 
obstruct  a  new  window,  and,  in  so  doing,  if  necessary,  obstructing  an 
old  window,  is  only  matter  of  justification  for  what  would  otherwise 
be  a  wrong ;  and  that  it  is  essential  for  the  support  of  this  justificaticm 
to  show  that  the  obstruction  was  raised  for  the  purpose  of  obstructing 
the  new  window,  and,  in  effecting  that  purpose,  unavoidably  obstractol 
the  ancient  window  also. 

The  facts  of  this  case  do  not  sustain  that  justification:  and  it  fol- 
lows that  the  plaintiff  is  entitled  to  keep  the  verdict  found  for  him  on 
the  plea  denymg  his  right,  and  that  this  rule  must  be  discharged. 

Bule  disdiarged. 


♦841]  ^DICKINSON  and  Others  v.  STn)OLPH.(«)    ^w.  2. 

In  order  that  an  nnatlMted  paper  maj  be  adopted  ai  part  of  a  duly  stteated  irill,  H  awt  be 
referred  to  hj  the  will  in  eiieh  a  manner  as  fball,  with  the  aseictaaee  4t  p«fol  vrldaaee  wh« 
necessary  and  properly  admissible,  leare  do  dontat  of  its  identity. 

Where  a  codicil  refers  to  Iim  memorandnras»  and  wo\j  one  is  found,  effeet  mnst  be  ifiven  Is 
that  which  t«  found, — for,  either  the  ordinary  presumption  must  preTail,  that  the  mtssiDg 
paper  was  destroyed  by  the  testatrix  animo  reToeandi,  or  the  principle  mnst  be  applied  that 
the  apparent  testamentary  fntentions  of  a  teetator  are  not  to  be  disappointed,  merely  beeauss  bs 
made  other  dispositions  of  his  property  whieh  ««e  unknewn  by  reason  of  the  tealsmentary  paper 
which  contained  them  not  being  fbrihooming. 

Operation  of  a  duly  attested  codicil,  though  it  relate  only  to  personal  estate,  as  a  rapubDea- 
tion  of  the  will,  so  as  to  pass  lands  purchased  between  the  dates  of  the  wiU  and  eodiciL 

Effect  of  alteration,  and  obliteratioiis  made  by  the  teetator. 

This  was  an  action  of  ejectment  brought  by  the  direction  of  the 
Court  of  Chancery  to  recover  possession  of  three  undivided  fourth 
parts  or  shares  of  and  in  certain  freehold  messuages,  lands,  and  pre- 
mises situate  in  the  city  of  London  and  county  of  Middlesex  respec- 
tively. 

(a)  The  plaintiffs  were  '<  James  Dickinson,  wmiam  Stonrton  and  Sarah  SopbU  Ann  hiswimi 
William  Lambert  and  Harriett  his  wife,  William  Farr  Stonrton  an  Infant  by  the  said  WOUsM 
Stonrton  his  gaardlaa,  and  Oeorge  William  Diekinsoo." 
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The  defendant  was  the  tenant  in  possession  at  the  time  of  the  com- 
menoeoaent  of  the  action,  and  defended  for  the  whole  of  the  lands  and 
premises ;  an^,  in  pursuanoe  of  a  Judge^s  order  that  the  trial  of  the 
cause  should  take  place  in  Middlesex,  the  cause  came  on  to  be  tried 
before  Erie,  C.  J.,  at  the  sittings  for  Middlesex  after  Easter  Term, 
1860,  vhen^  by  the  direction  of  his  Lordship,  a  verdict  was  found  for 
the  claimants,  with  liberty  for  the  defendant  to  move  that  the  verdict 
for  the  claimants  should  be  set  aside  and  a  verdict  entered  for  the 
defendant. 

In  Trinity  Term,  1860,  a  rule  was  accordingly  obtained  by  the 
defendant;  and  in  the  same  term  the  claimants  by  their  counsel 
appeared  to  show  cause,  when  it  was  ordered,  by  consent  of  the  par- 
ties, that  the  following  case  should  be  stated  for  the  opinion  of  the 
Court : — 

*JohA  Whitehead,  before  and  at  the  time  of  the  making  of  r^o^o 
his  will  hereinafter  mentioned,  and  thenceforth  continuously  ^ 
until  his  death,  was  seised  in  fee  simple  of  the  reversion  of  and  in  the 
said  lands  and  premises  expectant  on  the  determination  of  the  estates 
for  life  of  Ann  Whitehead,  Mary  Whitehead,  Charlotte  Whitehead, 
and  Caroline  Whitehead,  respectively,  and  the  survivors  and  survivor 
of  them,  such  reversion  being  liable  to  be  divested  by  the  survivor 
of  them  leaving  any  child  of  her  body  living  at  her  death. 

The  said  John  Whitehead  by  his  will,  dated  the  8d  of  November, 
1817,  and  duly  executed  and  attested,  devised  the  said  reversion  unto 
his  wife  Hester  Mary  Whitehead,  her  heirs  and  assigns;  and  the  said 
John  Whitehead  died  so  seised  of  the  said  reversion  on  or  about  the 
6th  of  March,  1819,  without  having  revoked  his  said  will,  and  leaving 
his  said  wife  Hester  Mary  Whitehead  him  surviving. 

Nine  testamentary  papers,  copies  of  which  were  set  out  in  the  bill 
in  Chancery  which  accompanied  the  case,  were  admitted  to  probate  in 
common  form  in  Doctors'  Commons  on  the  28th  of  April,  1823,  as  the 
will  and  codicils  of  the  said  Hester  Mary  Whitehead.  Printed  fac 
simile  copies  of  these  several  documents  with  the  alterations,  oblitera- 
tions, interlineations,  and  errors  of  grammar  and  orthography  were 
used  on  the  argument,  and  were  as  follows, — ^the  italica  representing 
the  parte  which  in  the  originals  were  obliterated,  and  the  words  within 
brackets  denoting  the  interlineations, — 

'*  Alpha  Cottage,  Regent  Park, 
(No.  8.)  "  August  27th,  1819. 

'*  I  give  and  bequeath  the  freehold  property  I  have  at  Tunbridge 
and  the  money  I  may  have  in  the  bank  at  my  death  to  be  equally  to 
be  divied  between  my  sisters  Mrs.  Ibbott,  Mrs.  Dickeson,  Mary 
Dickenson,  James  Dickenson,  daughter  and  son  of  Joseph  and  r«Q  i  o 
^Charlotte  Dickeson,  and  Sarah  Ibbott  and  Joseph  Ibbott,  the  '- 
property  to  be  sold  and  to  be  divied  between  them  equally  share  and 
share  alike.  I  hear  by  appoint  Mrs.  Sarah  Ibbott  my  sole  executrix 
to  this  my  last  will  revoking  all  former  wills  excepting  two  memo- 
randums dated  10  May,  1819,  which  are  to  remain  in  force  with  this 
my  last  will.  "  R.  M.  Whitshsad." 

"  Witness^  Jambs  Fishkr. 

'^Carolins  Fisher. 
''  Frances  Wrllsr." 
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'*  I  make  this  codicil  to  my  will  the  property  that  I  had  lefk  to  my 
brother  William  Hamlim  Stidolph  I  revoke  and  desire  the  share  of 
my  property  that  was  left  to  him  may  be  equally  divided  between 
George  Dickenson,  James  Dickenson,  Mary  Dickenson,  and  Mrs.  Sarah 
Ibbott  and  Mrs.  Dickenson  my  sisters  ana  that  my  front  drawing-room 
clock  be  sold  and  the  money  to  be  divided  as  above  that  they  share  and  share 
a  like." 

(No.  1.) 

"Alpha  Cottages  Regent  Park  May  10  [Nover  16]  1819.  As  the 
state  of  my  mind  owin^  to  the  irretrievable  loss  of  my  ever  beloved 
husband  and  since  his  deoth  the  cruel  treatment  of  my  brother  for  no 
cause  whatever  his  conduct  has  added  very  much  to  my  distracted 
mind  therefore  I  leave  what  property  I  may  die  possess  of  after  my 
just  debts  are  paid  I  desire  I  may  be  buried  by  the  side  of  my  ever 
beloved  husband  by  Mr.  Fisher  61  Green  Street  I  desire  my  property 
may  be  devided  James  Dickinson,  George  Mary  Dickenson  Joseph  and 
Sarah  [Ibbott]  William  and  Henry  Ladd  IbboU  the  children  of  my  two 
sisters  to  be  equally  dined  bettveen  them  share  and  share  a  like  every  thing 
♦3441  ^^  ^  *^^^  ^^  turned  in  to  money  except  the  *  things  here  after  men- 
J  tioned  Know  one  of  the  above  to  receive  their  part  till  they 
have  reached  the  age  of  21, — James  Dickenson  to  continue  his  school- 
ing till  the  age  of  14, — ^and  the  money  to  be  paid  jointly  by  those  that  are 
to  share  my  property  I  give  my  piano  to  Mary  Dickenson  and  after  her 
death  to  her  brother  James  and  so  on  to  the  next  heir  /  give  to  my 
dear  olti  friend  my  diamanl  butterfly  Mrs.  Marks  wife  of  James  Marks 
coach  maker  New  Road  and  after  her  death  to  Mrs,  Ibbott  my  oldest  sister  ila 
large  \dlamond]  butterfly  I  give  Mrs,  Ibbott  my  gold  watch  cfiain  and  scale 
Igire  Mrs,  Vamham  wife  of  Mr,  Oharles  Varriham  my  front  drawing-room 
c^ock  and  my  back  to  drawing  clock  to  Mary  Dickenson  and  to  James  Dick- 
enson at  the  a^e  of  21  my  beloved  husbands  watch  as  it  is  I  do  desire  the 
cAove  James  Mary  [George']  Dickenson  and  Joseph  and  Henry  Ladd  and 
William  Ibbett  wiV  pay  jointly  and  quarterly  and  every  one  of  them  part 
of  what  I  may  die  possess  of  twelve  pounds  a  year  to  my  good  and  faith- 
ful servant  Frances  Weller  during  her  life  T  give  also  to  her  the  bed  she 
sleeps  on  and  the  furniture  in  the  same  room  and  likewise  all  the  furni- 
ture in  the  kitchen  except  the  clock  [for  her  good  conduct"]  I  gire  that  to 
James  Dickenson  my  jewels  plate  furniture  clothes  picture  except  those  I 
leave  to  my  friends  to  be  all  sold  and  the  p  money  to  be  equally  devied 
between  Mrs.  Ibbott  and  Mrs.  Dickenson  [and  Charlotte  Mary  Dick- 
enson] and  tfieir  chiidren  glass  and  china  I  give  to  Maria  wife  \of 
James  Fisher]  Green  Street  my  vxjrk  box  and  to  Mrs,  Sarah  my  work 
table  to  Caroline  Fisher, 

"  Witness  my  hand  this  day 

'  Witness.  "May  10.  1819. 

"James  Fishkr.  *'  Hester  Mary  Whitehead. 

"November  16,  1819."(a) 
wx'i       *(No.  2.)    "  17  Alpha  Cottage 
»*^J  ''November  16,  1819. 

*'  I  Hester  Mary  Whitehead  do  hereby  make  this  codicil  to  my  will 
the  money  I  had  left  in  my  will  and  property  to  Francis  Weller  my 
servant  I  revoke  and  desire  the  same  may  be  equally  divided  between 
the  persons  in  my  former  will  in  consequence  of  her  ungratetrful  [un. 

(a)  This  paper  wm  endoned  **  HMtar  Uuj  Whlieh««d't  wiU." 
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gmtefulll  conduct  since  my  lamentable  situation.    I  do  declare  this  to 
be  my  wish.  "  H.  M.  Whitbhbad." 

"  I  give  and  bequeath  to  Mary  Charlotte  Dickinson  my  Indea  shawl 
and  my  bed  and  furniture  that  is  in  my  room  and  likewise  my  draw- 
ing  [room]  furniture — and  to  James  Dickenson  my  parlor  furniture  in 
my  parlor  and  my  bed  and  furniture  in  my  back  bed-room  and  my 
watcn  and  chain  and  seals  to  Mary  C.  Dickenson  I  do  desire  that  Mary 
Dickenson  James  and  George  Dickenson  Sarah  Ibbott  Ibbott  do  jontly 
jointly  pay  quarterly  to  Charlotte  Dickenson  wife  of  Joseph  Dicken- 
son twenty  pounds  per  year  during  her  natural  life  and  ten  pounds  a 
year  to  Sarah  Dickenson  [daughter  of  the  above]  during  her  life  to  be 
paid  by  the  above  jointly  my  clothes  I  beg  may  be  equally  divided 
between  Mrs.  Ibbott  Mary  Charlotte  Dickenson  and  Sarah  Ibbott 
daughter  of  Joseph  Ibbott  the  pictures  of  my  beloved  husband  I  de- 
sire  and  myself  two  in  oil  to  be  given  to  Mary  Charlotte  Dickenson 
and  the  two  in  crayons  to  Sarah  Ibbott  daughters  of  Joseph  Dickenson 
and  Joseph  Ibbott  my  plate  to  be  eaqually  divided  between  Mary 
Charlotte  Dickenson  and  James  Dickenson  and  Sarah  Ibbott  son  and 
daughters  of  Joseph  Dickenson  and  Joseph  Ibbott — the  other  pictures 
to  be  divieded  between  the  above  my  rings  and  jewels  to  be  devided 
between  the  above  table  linen  the  same — I  *give  one  of  my  ri^oAa 
silver  cups  one  to  Mary  Charlotte  [Dickenson]  and  one  to  Sarah  ^ 
Ibbott  my  books  and  book  case  t  in  the  little  back  drawing-room  I  give 
to  Mary  Charlotte  Dickenson  and  the  two  in  the  parlor  one  I  give  to 
James  Dickenson  with  the  books  that  has  the  secretary  and  the  other  to 
Joseph  Ibbott — son  of  Joseph  Ibbott  with  books — if  any  of  the  above 
should  die  I  desire  the  survivors  will  share  and  share  alike. 

November  16, 1819.  "Hester  Mary  Whitehead." 

(No.  5.)  **Alpha  Cottage,  Feb.  19,  1821. 

"This  is  a  codicil  to  my  will  I  desire  that  the  lease  of  my  house 
Alpha  Cottage  with  furniture  plate  linen  jewels  watches  ))icture8  books 
clocks  with  all  the  property  tliat  belongs  to  me  after  my  death  with 
the  [Bank  in  the  five  per  cents — with  the  money  in  the]  freehold 
houses  at  Tunbridge  to  my  ever  valuade  friend  during  his  natural  life 
Doctor  George  Kees  Doctor  of  Physic  late  of  Finsbury  Square  now  of 
Pembrok  House  Mare  Street  Hackney  Member  of  the  Boyal  College 
of  Physicians  for  his  benefit  only  (no  creditor  whatsoever  can  or  shall 
have  any  control  over  my  property  but  to  be  solely  for  his)  the  said 
George  Rees  comfort  during  his  life  and  after  his  dfeath  to  go  to  the 

r arsons  mention  in  my  will  in  the  hands  of  Mr.  Fisher  Green  Street, 
do  peremptorily  beg  this  will  may  revoke  all  other  will's  during  the 
natural  life  of  the  said  Doctor  George  Bees,  as  he  has  been  the  most 
valuable  and  sincere  friend  to  me  during  my  severe  trial  of  widow 
hood  I  beg  he  would  see  all  my  just  debts  paid  out  of  my  property 
if  there  should  be  any  which  will  not  be  more  than  a  few  pound  as  I 
never  contracted  any — the  money  in  the  Bank  he  is  to  receive  the 
interest  during  his  life — and  to  pay  to  ♦Charllotte  Dickenson  wife  r«Q  1 7 
of  Joseph  Dickenson  sister  to  H.  M.  White-  )    ..irr-*  v   '•j 

head  thirty  pounds  per  year  during  her  life       .  ^^S'^^^f^ Jj^^ 
to  be  paid  to  her  quarterly.  )       ^' ^'  "^  hitkhead 

"  S.  Fynney. 
"  February  19,  1821.  "  H.  Bichardson. 

"  Geo.  Auther." 
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(No.  6.)  "  September  28,  1822. 

"  This  is  A  Codicil  to  my  Will  in  the  hands  of  my  Dear  friend  Dr. 
George  Bees  I  do  desire  that  the  interest  of  One  thousand  pounds 
standing  in  my  name  in  the  four  pr.  cents,  to  be  solely  for  the  use  and 
benefit  of  my  sister  Charlotte  Dickinson  and  at  her  death  the  same  to 
be  equaly  devied  between  her  son  James  Dickinson  and  Sarah  Ibbott 
only  daughter  of  my  sister  Sarah  Ibbott  share  and  share  alike  I  give 
and  bequeath  to  my  Dear  friend  Mary  Ann  Storey  12  Mount  Street 
Grosvenor  Square  my  small  diamond  ring  the  one  that  is  set  as  a  but- 
terfly and  my  diamond  ear-rings  I  likewise  give  to  Mrs.  Giblin  Aunt 
to  the  above  and  my  Black  velvet  dress  and  cloak  and 

the  best  bonnet  I  may  leave,  I  give  and  bequeath  to  my  ever  dear 
friend  HArriott  Yardon  Daughter  of  Mr.  Yardon  Kingston  my  gold 
watch  chain  and  seals  with  my  large  Diamond  ring.  I  give  to  my 
ever  to  be  beloved  Dr.  George  Bees  my  large  Amethyst  diamond 
brooch.  I  likewise  give  to  Harriott  Yardon  my  tortoise  shell  worke 
Box--^and  my  worke  table  to  Sarah  Ibbott  as  above — I  give  to  Ha^ 
riott  Yardon  my  Blacke  lace  Cloak  and  large  white  vail  and  the  two 
picture  of  my  beloved  husband  and  myself  hanging  in  the  Back 
arawingroom  I  beg  that  the  remainder  of  my  cloths  may  be  eaqually 
equally  divided  between  my  Sister  Sarah  Ibbott  Charlotte  Dickenson 
^8481  ^^^  Sarah  *Ibbott  daughter  of  the  above  Sarah  and  I  do  desire 

-^  if  at  my  Death  that  if  Ann  Mirries  is  in  my  house  she  may 
receive  additional  to  the  wagees  ten  pounds  and  five  pounds  for 
Mourning  for  her  faithful  services.  I  give  to  Mrs.  George  Author  my 
small  diamond  ring. 

"  I  do  declare  this  to  be  my  own  act  and  deed. 
"  Hkstsb  Mart  Whiteh£ad." 

"  I  give  and  bequeath  to  Miss  Eliza  Attree  my  coral  aecklace  k 
bracelets  she  lives  at  St  James  Place  and  to  Miss  Sarah  Ibbott  my 
India  Shawl.  "  Hester  Mart  Whitehead. 

'  Witness,  Mart  Ann  Leader. 
"  J.  Dexter." 
(No.  7.) 

*'  Finding  that  owing  to  the  late  insolvency  of  my  friend  Dr.  Bees  the 
disposition  I  have  made  of  my  property  in  my  codicil  dated  February 
19t^  1821  will  not  secure  the  property  there  left  to  him  as  I  {wish  1] 
make  this  Codicil  to  vary  the  codicil  dated  the  19th  Feby.  1821  in  as 
much  as  the  property  thereby  left  to  Dr.  George  Bees  I  now  leave  to 
[Mr.  Norton  Apothecary  Gloster  St  Gloster  Place  and]  Mr.  Menry 
How  Cole  Carpet  Warehouse  Begent  Street  in  trust  to  pay  to  Dr. 
Bees  the  interest  and  proceeds  as  the  same  shall  arise  for  his  sole  and 
separate  use  but  upon  this  express  condition  that  the  same  or  any  part 
thereof  shall  not  oe  subject  or  liable  either  as  principal  or  Interest  to 
be  sold  disposed  of  made  over  or  applied  in  liquidation  of  any  debts 
or  En^gements  heretofore  contracted  or  wh.  may  hereafter  be  con- 
tracted  by  the  said  Dr.  George  Bees  but  the  same  shall  not  be  assign- 
able by  operation  of  law  or  otherwise  to  warrant  or  empower  the 
Trustees  hereby  named  to  apply  the  sd.  Trust  Property  in  any  way 
*3491  ^^^^^  th^kii  IS  hereby  directed  and  I  ^appoint  Mr.  James  White 
-'  of  No.  &  Judd  St.  London  my  sole  Executor. 

"  H.  M.  Whitehead. 
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"  Signed  and  acknowledged  by  Mrs.  White- 
head in  the  presence  of  us  who  in  her  pre- 
sence and  the  presence  of  each  other  have 
hereunto  set  our  names  as  witnesses  this 
eleventh  day  of  December,  1822. 

"  Maby  Ann  Leader. 

"J.  Dexter. 

"  BSNJ.  BoLEFF.(a) 

No  evidence  was  given  at  the  trial  to  explain  or  acconnt  for  the 
said  alterations,  obliterations,  and  interlineations,  or  anv  of  them,  or 
to  show  that  any  of  the  said  papers  had  ever  been  in  tue  possession 
of  Mr.  B'isher  mentioned  in  the  sixth  of  the  said  papers,  or  whether 
there  ever  had  been  any  testamentary  papers  of  the  said  Hester  Mary 
Whitehead,  except  the  said  nine  papers. 

With  the  said  testamentary  papers  another  paper,  properly  sfigned 
and  attested,  but  not  admitted  to  probate,  was  deposited  in  Doctors' 
€k>mmons  and  marked  4  a.  It  has  no  interlineations,  and  is  as  fol- 
lows Z— ^" 

"Alpha  Cottage  Feby  19,  1821. 
**  This  is  a  Codicil  to  my  Will  I  desire  that  the  Lease  of  my  House 
Alpha  Cottage  with  furniture  plate  linen  jewels  watches  pictures 
Books  Clocks  with  all  the  propertv  that  belongs  to  me  after  my  Death 
with  the  freehold  Hhouses  at  Tunbridge  with  the  monev  I  may  have 
in  the  Bank  in  the  five  per  Cents  To  my  *ever  Valueded  i-^qka 
friend  During  his  natural  life  Doctor  George  Rees  Doctor  of   '■ 
Physic  late  of  Finsbury  Square  now  of  Pembrok  House  Mare  Street 
Hackney  Member  of  the  Boyal  College  of  Physicians  for  his  benefit 
only)  no  creditor  whatsoever  can  or  shall  have  any  oontrol  over  my 
property  but  to  be  solely  for  his  the  said  G-eorge  Bees  comfort  during 
his  life)  And  after  his  Death  to  go  to  the  persons  mention  in  my  will 
in  the  bands  of  Mr.  Fisher  Green  Street  1  do  peremptorily  beg  this 
Will  may  revoke  all  other  Wills  during  the  natural  life  of  the  said 
Doctor  George  Kecs — As  he  has  been  the  most  valuable  and  sincere 
friend  to  me  during  my  severe  trial  of  widowhood  I  beg  he  would  see 
all  my  just  debts  Paid  out  of  my  property  if  there  should  be  any — 
which  will  not  be  more  than  a  few  Pounds  as  I  never  contracted  any 
the  mony  in  the  bank  he  is  to  receive  the  interest  only  during  his 
life — ^and  to  pay  to  Charlotte  Dickenson  the  I 
wife  of  Joseph  Dickenson  Sister  to  H.  M.  I  *'  Witness  my  hand. 
Whitehead  thirty  pounds  per  year  during  j ''H.  M.  WHrrsHSAix 
her  life  to  be  paid  to  her  quarterly.  J 

"*  Sabah  Fynnbt 

H.  BiCHARDSON 

' '  February  19, 1821.  '•  Geo.  Authbb." 

'*  I  have  this  day,  fVdbruary  11, 1828,  delivered  a  copv  of  the  above 
to  Doctor  George  Bees  in  the  presence  of  Mrs.  Sarah  Ibbott  and  Mrs. 
Charlotte  Dickenson,  as  witness  my  hand.  '' Jahxs  WHiTE."(a) 

(a)  ThU  paper  wm  endoned  «  Codicil  aadgns  to  Mr.  Norton  In  Tmst  1831." 
(6)  Tbfi  WM  dio  oBMutor  nmed  in  the  toitMnontary  pnper  No.  8 ;  and  Um  deMrory  in  qn««- 
tion  took  place  two  days  after  the  death  of  the  tef  tatriz. 
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The  said  several  testamentary  papers  were  produced  from  Doctors' 
♦^'11  Commons:  and  the  learned  Judge  *directed  the  jury  to  find. 
J  and  the  jury  found,  that  the  same  were  respectively  signed  and 
executed  by  the  said  Hester  Mary  Whitehead,  and  attested :  but  the 
Court  was  to  be  at  liberty  to  draw  such  inferences  of  fact  as  the  jury 
might  have  drawn. 

The  said  Hester  Mary  Whitehead  was  at  the  dates  of  the  said  tes- 
tamentary papers,  and  continuously  to  the  time  of  her  death,  seised 
in  fee  simple  of  and  in  the  said  reversion  so  devised  to  her  as  afore- 
said :  and,  save  and  except  the  said  estates  for  life  of  the  said  Ann 
Whitehead,  Mary  Whitehead,  Charlotte  Whitehead,  and  Caroline 
Whitehead,  the  said  estate  and  interest  of  the  said  Hester  Mary  White- 
head was  not  nor  is  subject  to  any  outstanding  estate,  term,  or  interest 
in  the  same. 

The  said  Hester  Mary  Whitehead  died  on  the  9th  of  February, 
1823. 

The  said  Charlotte  Whitehead  survived  the  said  Ann  Whitehead, 
Mary  Whitehead,  and  Caroline  Whitehead,  and  died  without  issue  oo 
the  9th  of  April,  1848. 

The  said  claimant  James  Dickinson  is  the  same  James  Dickinson 
mentioned  in  the  first,  second,  and  third  of  the  said  testamentary 
papers. 

The  said  claimant  George  William  Dickinson  is  the  heir  at  law  of 
the  George  Dickinson  mentioned  in  the  second  and  third  of  the  said 
papers ;  and  the  said  George  Dickinson  was  the  heir  at  law  of  the 
Mrs.  Dickinson  mentioned  in  the  first,  second,  and  sixth  of  the  said 
testamentary  papers. 

The  said  claimants  Harriett  Lambert  and  William  Farr  Stoarton 
are  the  devisees  in  fee  under  the  will  of  Joseph  John  Ibbott,  men- 
tioned as  Joseph  Ibbott  in  the  first  and  third  oi  the  said  testamentary 
papers ;  and  the  said  Joseph  John  Ibbott  was  the  heir  at  law  of  the 
Mrs.  Ibbott  mentioned  as  Mrs.  Ibbott  and  as  Mrs.  Sarah  Ibbott,  the 
*3'21   ^^'^  executrix,  in  the  first  of  the  *said  testamentary  documents, 

^  ^  and  as  Mrs.  Sarah  Ibbott  in  the  second  of  the  said  testamentary 
documents. 

The  said  claimant  Sarah  Sophia  Ann  Stourton  is  the  same  person 
as  Sarah  Ibbott  mentioned  in  the  first  and  third  of  the  said  testament- 
ary papers. 

Mary  Dickinson  mentioned  in  the  first,  second,  and  third  of  the  said 
papers  is  now  the  wife  of  Bichard  Mansell,  and  is  not  represented  by 
any  of  the  plaintiflEs  in  the  present  action. 

The  defendant  David  Wuliam  Stidolph  is  the  heir  at  law  of  Wil- 
liam Hamlin  Stidolph,  who  is  mentioned  in  the  second  of  the  said 
testamentary  documents,  and  who  was  the  brother  and  heir  at  lav 
of  the  testatrix,  Hester  Mary  Whitehead. 

The  Court  was  to  be  at  liberty  to  draw  such  inferences  as  a  jury 
might  reasonably  have  drawn ;  and,  if  they  should  think  fit,  to  inspect 
the  original  testamentary  papers. 

The  questions  for  the  opinion  of  the  Court  were, — 

First,  whether  the  said  testamentary  papers,  or  any  of  them,  were 
admissible  in  evidence. 

Secondly, — ^if  the  sa^d  papers,  or  any  of  them,  were  admissible  iB 
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evidence, — whether  the  claimants  or  any  of  them,  and,  if  any,  which 
of  them,  are  entitled  to  recover  the  three  undivided  fourth  parts  or 
shares,  or  any  parts  or  shares,  and,  if  so,  what  parts  or  shares,  of  the 
lands  and  premises  in  question :  And,  if  the  Court  shall  be  of  opinion 
that  the  claimants  or  any  or  either  of  them  are  or  is  entitled  to  recover 
the  said  three  undivided  fourth  parts  or  shares,  or  any  parts  or  shares 
of  the  lands  and  premises,  then  judgment  is  to  be  entered  for  the  said 
claimants  for  such  parts  or  shares  as  they  may  be  entitled  to.  But, 
if  the  Court  shall  be  of  opinion  that  the  claimants  or  any  of  them  are 
not  entitled  to  any  part  or  share,  then  judgment  is  to  be  entered  gene- 
rally for  the  defendant. 

*The  case  was  argued  in  Trinity  Terra  last,  by  Cmich  (with   r^oKo 
whom  was  Clare),  for  the  plaintiflfe,  and  Bovill^  Q.  C.  (with  whom   ^ 
were  Hardy  and  Macnamjara),  for  the  defendant.     The  arguments  are 
so  fully  commented  upon  in  the  judgment  that  it  has  been  deemed 
superfluous  to  state  them  at  length. 

On  the  part  of  the  plaintiffs  the  following  authorities  were  referred 
to: — Allen  v.  Haddock,  11  Moore's  P.  C.  Cas.  427,  Smart  v.  Prujean, 
6  Ves.  560,  Habergham  r.  Vincent,  2  Ves.  jun.  228,  Shortrede  v.  Cheek, 
1  Ad.  &  E.  57  (E.  C.  L.  R.  vol.  28),  8  N.  &  M.  866,  Re  Hunt,  2  Rob. 
E.  C.  622,  Hodges  v.  Horsfall,  1  Russ.  &  M.  116,  Pigott  v.  Wilder,  26 
Beavan  90,  Gordon  v.  Lord  Reay,  6  Simons  274,  Larkins  v.  Larkins, 
«  B.  &  P.  16,  Locke  v.  James,  11  M.  &  W.  901,t  Short  d.  Gastrell  v. 
Smith,  4  East  418,  Gover  v.  Davis,  9  Weekly  Rep.  87,  Noel  v.  Hoy, 
5  Madd.  38,  Thomas  v.  Phelps,  4  Russ.  848.  Doe  d.  Wall  v,  Langlands, 
14  East  370,  Davenport  v.  Coltman,  9  M.  &  W.  481,t  Patton  v.  Randall, 
1  Jac.  &  W.  189,  Saumarez  v.  Saumarez,  4  Milne  &;  Cr.  381,  Re  Green* 
wich  Hospital  Improvement  Act,  20  Beavan  458,  Phillips  r.  Beal,  26 
Beavan  25,  Morrison  r.  Hoppe,  4  De  Gex  k  Sm.  284,  Jarman  on  Wills, 
8d  edit.  112,  599,  and  Williams  on  Executors,  5th  edit.  85,  128,  124. 

On  the  part  of  the  defendant  the  following  authorities  were  cited : 
— The  Corporation  of  Gloucester  r.  Osborn,  1  House  of  Lords  Cases 
272,  Smart  v.  Prujean,  6  Ves.  560,  Dillon  v.  Harris,  4  Bligh,  N.  S.  821, 
Ferraris  t».  Lord  Hertford,  8  Curteis  468,  7  Jurist  268,  Croker  v.  Lord 
Hertford,  4  Moore's  P.  C.  Cas.  389,  Re  Drummond's  Will,  2  L.  T.  N, 
S.  891,  Swete  v.  Pldsley,  6  Notes  of  Cases  in  the  Ecclesiastical  Court 
189,  Maxwell  v.  Maxwell,  2  De  Gex,  M'N.  k  G.  705,  Wentworth  v. 
Cox,  6  Madd.  868,  Camfield  v.  Gilbert,  *8  East  516,  Doe  d.  c^oka 
Dring,  2  M.  &  Selw.  448,  Coard  v.  Hick  v.  Holderness,  20  L  "^^^ 
Beavan  147,  Saunderson  r.  Dobson,  16  Law  J.,  Exch.  249,  Williams 
r.  Ashton,  1  Johnston  &  H.  115. 

Williams,  J.,  referred  to  Goodright  d.  Rolfe  v.  Harwood,  Cowp. 
87,  8  Wils.  497,  and  Ingoldby  r.  Ingoldby,  4  Notes  of  Cases  in  the 
Ecclesiastical  Court  498, — a  series  of  reports  the  discontinuance  of 
which  he  lamented  as  a  great  loss  to  the  profession.     Cur.  adv.  vuU. 

Williams,  J.,  now  delivered  the  judgment  of  the  Court  :(a) — 

In  this  case  the  plaintiffs  claim  three  undivided  fourth  parts  of 
some  houses  and  lands  in  London  and  Middlesex,  as  devisees  under 
au  alleged  will  of  Hester  Whitehead ;  and  we  have  to  decide  whether, 
among  the  testamentary  papers  made  by  her  and  produced  before  us, 
there  is  a  will  operating  to  pass  that  property. 

(a)  Tb«  QAM  was  argued  b«foro  Erie,  C.  J.,  Williams,  J.,  WUIm,  J.,  and  Bylet,  J. 
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It  appears  that  the  testatrix  beoame  entitled  to  the  houses  and  lands 
in  question  under  the  will  of  her  husband,  Mrho  died  in  March,  1819. 
The  property  bequeathed  to  her  by  his  will  consisted  of  personalty  and 
realty.  The  personalty  was  probably  known  by  the  testatrix  before 
May,  1819 ;  but  there  is  no  evidence  either  that  she  knew  of  any  realty 
at  all  till  August,  1819,  or  that  she  knew  of  the  property  now  in 
question  at  any  time,  as  it  consisted  of  the  reversion  expectant  on  the 
decease  of  the  four  tenants  for  life,  liable  to  be  div^ted  by  the  snr- 
i^oKrr\  vivor  of  these  leaving  any  issue,  *and  it  did  not  fall  into  pos- 

'    ^  session  until  many  years  after  her  death. 

We  find,  that,  on  the  10th  of  May,  1819,  she  executed  a  testa-' 
mentary  paper  attested  by  one  witness  only,  which  is  the  document 
numberea  8  in  the  list  of  fac  simile  copies  of  testamentary  documents 
produced.  It  begins  by  a  recital  which  shows  that  she  felt  much 
aggrieved  by  what  she  regarded  as  the  cruel  treatment  of  her  brother 
(who  was  her  heir  at  law)  since  her  husband^s  deaths  and  then  gives 
all  the  property  of  which  she  nuay  die  possessed  (except  certain  specific 
legacies,  and  an  annuity  to  a  servant),  to  be  divided  amongst  her 
nephews  and  nieces,  seven  in  number,  three  being  children  of  her 
sister  Mrs.  Dickinson,  and  four  being  children  of  her  sister  Mrs. 
Ibbott. 

If  there  had  been  three  witnesses  to  this  document,  the  cases  col- 
lected in  Jarman  on  Wills,  3d  edit.  Ch.  22,  show  that  it  contains 
words  sufficient  to  pass  all  the  real  and  personal  estate  to  the  parties 
therein  named. 

The  tenor  of  this  will,  however,  and  the  circumstance  that  it  is  not 
sufficiently  attested  to  pass  real  estate,  may  indicate  that  the  testatrix 
understood  it  to  apply  to  personalty  only.  Still,  the  expressions  it 
contains  respecting  her  brother  make  it  plain  that  she  wished  to 
exclude  him  from  her  real  property,  if  she  had  any.  But  there  is  no 
evidence  that  at  this  date  she  was  aware  she  had  any  realty  which  he 
could  inherit  from  her. 

On  the  27th  of  August,  1819,  she  made  a  will,  numbered  1  in  the 
list  before  mentioned,  attested  by  three  witnesses,  and  devising  some 
realty  at  Tonbridge  and  the  money  she  might  have  in  the  bank  at  her 
death  to  her  sisters  and  to  their  children  named  in  the  testamentary 
document  of  the  10th  of  May,  omitting  one  of  the  children  of  her 
sister  Mrs.  Dickinson  and  two  of  the  children  of  her  sister  Mrs.  Ibbott 
♦^5ftl  ^y  *^^®  instrument,  *she  expressly  revoked  all  former  wills, 
-I  "excepting  two  memorandums  dated  10th  May,  1819,  which 
are  to  remain  in  force  with  this  my  last  will." 

Upon  the  discussion,  the  cardinal  question  has  been  whether  this 
clause  referred  to  the  testamentary  paper  above  mentioned  dated  10th 
of  May,  1819,  and  incorporated  it  with  the  will  of  the  27th  of  August, 
1819.     And  this  question  we  answer  in  the  affirmative. 

The  testatrix  refers  to  two  memorandums.  The  context  shows 
that  she  refers  to  a  testamentary  paper ;  for,  they  are  to  remain  in 
force  with  her  will,  and,  as  no  other  testamentary  paper  made  by  her 
of  that  date  has  been  found,  we  consider  this  to  be  sufficiently  identi- 
fied as  one  of  those  to  which  she  refers.  It  is  signed  by  her;  it  has 
the  specified  date ;  and  it  constitutes  the  disposition  of  her  residuary 
estate,  which  is  wanting  in  the  will  of  August,  1819.     If  in  the 
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interval  between  tlie  making  of  the  two  papers  ahe  had  discovered 
her  right  to  the  land  at  Tonbrid)?e  and  the  Bank  Stock,  and  her 
general  intent  to  exclude  her  brother  from  succeeding  to  any  of  her 
property  and  to  prefer  her  other  relations  continued,  the  two  instru- 
ments taken  together  would  carry  that  intention  into  effect 

Several  objections  were  made  to  this  construction.  First,  that  the 
reference  is  to  "  two  memorandums,"  and  the  paper  of  the  10th  of  May 
is  not  well  described  as  a  "  memorandum."  But  we  see  no  weight  in 
this  objection.  The  instrument,  though  it  apparently  purports  to 
dispose  of  all  the  property  of  the  testatrix,  does  not,  like  the  paper  of 
August  the  27th,  formally  style  itself  "her  last  will,"  and  does  not 
appoint  any  executor.  We  think,  therefore,  the  executrix  may  well 
have  adverted  to  it  as  a  *'  memorandum." 

We  are  desirous  of  adding,  that,  by  the  opinion  we  *have  r^os^ 
expressed  on  this  point,  we  do  not  at  all  intend  to  infringe,  but  ^ 
only  to  apply  the  rule  of  law  which  we  consider  to  be  established  by 
Smart  v,  Jrrujean,  6  Yes.  560,  and  many  other  subsequent  cases,  viz. 
that,  in  order  that  an  unattested  paper  may  be  adopted  as  part  of  a 
duly  attested  will,  it  must  be  referrea  to  by  the  will  in  such  a  manner 
as  shall,  with  the  assistance  of  parol  evidence  when  necessary  and 
properly  admissible,  leave  no  doubt  of  its  identity. 

Secondly,  it  was  objected  that  the  testatrix  refers  to  two  memoran- 
dums, and  only  one  is  found.  But,  if  she  intended  to  adopt  two 
instruments,  and  only  one  is  found,  the  law  requires  that  effect  should 
be  given  to  that  which  is  found :  for,  either  the  ordinary  presumption 
must  prevail,  that  the  missing  paper  was  destroyed  by  the  testatrix 
animo  zevocandi,  or  the  principle  must  be  applied  that  the  apparent 
testamentary  intentions  of  a  testator  are  not  to  be  disappointed  merely 
because  she  made  other  dispositions  of  her  property  which  are  unknown 
by  reason  of  the  testamentary  paper  which  contained  them  not  being 
forthcoming.  It  is  on  this  principle  that  a  subsequent  will  is  no 
revocation  of  a  former  one,  if  the  contents  of  the  subsequent  will  are 
unknown.  And  the  law  is  the  same  even  if  the  later  will  be  expressly 
found  to  be  different  from  the  former,  provided  it  be  unknown  in 
what  the  difference  consists:  Hitchins  i\  Basset,  8  Mod.  203,  2  Salk. 
592,  Show.  P.  C.  146 ;  Goodright  d.  Bolfe  v.  Harwood,  8  Wils.  497,  2 
W.  Bl.  987,  Cowp.  87,  7  Bro.  P.  C.  844. 

Thirdly,  it  was  objected,  that,  if  one  of  the  memorandums  referred 
to  was  the  instrument  of  the  10th  of  May,  that  instrument  was  intended 
to  be  confined  to  personalty  only,  and  therefore  a  reference  to  it  willing 
that  it  should  remain  in  force  with  that  her  last  will,  left  it  still  to 
operate  on  the  personalty  only :  and  ^reliance  was  placed  on  r^o'-o 
the  cases  of  Wentworth  v.  Cox,  6  Madd.  868,  and  Maxwell  r.  ^ 
Maxwell,  2  De  Gex,  M'N.  &  G.  105,  as  establishing  the  rule  that  a 
testator  by  a  general  gift  of  all  his  property  ought  to  be  deemed  to 
have  intended  to  pass  only  such  estate  as  the  nature  of  the  instrument 
is  capable  of  passing.  And  it  was  accordingly  contended,  that,  as  the 
paper  of  May  the  10th,  1819,  was  not  attei^tea  so  as  to  be  capable  of 
passing  real  estate,  the  general  words  contained  in  it  could  only  have 
been  intended  to  extend  to  personalty.  But  it  appears  to  us  that  the 
principle  of  these  cases  does  not  apply  here.  The  intent  is  apparent 
to  exclude  the  brother  from  all  property,  by  including  all  in  the  gift 
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to  the  sisters'  children.  The  expressions  more  appropriate  to  peTson- 
alty  than  realty  are  consistent  with  that  intent,  if  only  personal  estate 
was  known  by  the  testatrix ;  and  the  form  of  attestation  would  be 
accounted  for  by  the  same  fact. 

But,  if  she  afterwards  discovered  that  she  had  real  property,  and 
disposed  of  that  which  she  knew  of  by  a  specific  devise,  and  incorpo- 
r«ited  a  will  applicable  in  expression  to  all  property  real  and  personal, 
but  limited  to  personalty  by  reason  of  the  attestation,  such  incorpora- 
tion of  the  former  will  with  the  will  duly  attested  would  make  both 
instruments  one  will,  and  all  her  expressions  in  each  become  expres- 
sions in  a  will  duly  attested  to  pass  real  property. 

The  form  of  the  incorporation,— that  the  memorandum  is  to  remain 
in  force  with  that  her  last  will, — might  mean  that  it  should  have  no 
different  effect  by  reason  of  the  reference  thereto  and  incorporation 
thereof  in  the  will.  But  we  consider  the  apparent  intention  of  ex- 
cluding her  brother  to  be  strongly  opposed  to  this  construction  of  the 
words  of  reference.  If  she  knew  of  no  other  realty  but  that  at 
Tonbridge,  the  form  would  be  accounted  for,  and,  being  a  will  of 
^^oKQ-i  *personalty  only,  it  might  be  called  a  "  memorandum,"  as  com- 
J  pared  with  a  will  effective  for  all  property,  and  it  might  l)e 
supposed  by  the  testatrix  to  apply  to  personalty,  because  she  knew 
of  no  realty ;  still,  if  her  words  are  wide  enough  to  include  all  pro- 
perty, and  her  apparent  intention  includes  all  property,  we  ought  to 
give  effect  to  the  words  of  the  will  in  their  ordinary  sense,  and  make 
thorn  include  all  the  property  to  which  they  in  that  sense  extend, 
whether  that  property  was  known  to  the  testatrix  or  not. 

If  the  words  of  reference  are  some  indication  of  intending  a  nar- 
rower sense,  this  indication  is  not  sufficiently  strong  to  induce  as  to 
alter  the  effect  of  the  words  of  the  instrument,  and  construe  them 
according  to  the  words  of  reference  rather  than  according  to  their 
ordinary  meaning. 

We  think,  then,  that  none  of  these  objections  ought  to  prevent  us 
from  coming  to  the  conclusion  that  the  reference  in  the  will  of  August 
the  27th  (No.  1)  incorporates  the  testamentary  paper  of  May  10, 1819 
(No.  3),  and  makes  the  two  instruments  one  will. 

The  cases  which  have  occurred  with  respect  to  the  effect  of  a  codicil 
in  republishing  a  will  of  realty,  appear  to  support  the  principle  that 
the  effect  of  such  incorporation  is,  to  make  it  the  duty  of  the  Court  to 
construe  the  two  instruments  in  the  same  way,  and  to  allow  the  same 
operation  to  the  language  of  the  incorporated  instrument  as  if  it  had 
been  originally  contained  in  the  will  which  incorporates  it.  Barnes 
V.  Crow,  1  Ves.  jun.  486,  is  the  leading  case  of  the  series  of  decisions 
which  established  the  rule  that  a  duly  attested  codicil,  though  xt  related 
only  to  personal  estate,  would  operate  as  a  republication  of  the  will  so 
as  to  pass  lands  purchased  between  the  dates  of  the  will  and  codicil. 
'*  The  effect  of  these  authorities,"  said  Lord  EUenborough,  in  Good- 
♦S601  ^'^^®  ^'  ^^^^^^^^f  2  M.  &  Selw.  5,  '"is,  to  give  an  operation  to 
^  the  codicil  per  se  and  independently  of  any  intention,  so  as  to 
bring  down  the  will  to  the  date  of  the  codicil,  making  the  will  speak 
as  of  that  date,  unless,  indeed,  a  contrary  intention  be  shown,  in  which 
case  it  will  repel  that  effect." 

Assuming,  however,  that  the  two  instruments  as  they  existed  at  the 
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time  of  the  making  of  the  will  of  August  27th,  1819,  might  be  regarded 
as  forming  one  duly  executed  will,  and  might  be  so  construed,  it  was 
further  contended  on  the  part  of  the  defendant  that  the  paper  of  the 
10th  of  May  was  revoked  by  the  obliterations  and  alterations  which 
were  subsequently  made  on  the  face  of  it  by  the  testatrix. 

It  is  unnecessary  for  us  to  consider  what  effect  these  acts,  coupled 
with  the  testamentary  documents  dated  the  16th  of  November,  1819 
(and  numbered  4  and  5  in  the  list  of  fac  simile  copies),  ought  to  have 
on  the  bequests  of  personal  estate  contained  in  the  paper  of  May  10, 
1819  (No.  3).  It  is  enough  to  say,  that,  with  respect  to  the  devise  of 
the  realty,  which,  for  the  purposes  of  this  part  of  the  argument,  it 
must  be  deemed  to  contain,  the  obliterations  and  alterations  did  not 
operate  as  a  revocation.  Even  if  they  are  to  be  regarded  as  final  and 
absolute,  and  not  as  deliberative  or  dependent  alterations,  they  would 
only  operate  to  produce  an  intestacy  pro  tanto  (which  would  not  affect 
the  result  of  this  action)  as  to  the  shares  of  those  devisees  whose 
names  are  struck  out,  and  not  as  a  revocation  of  the  whole  instrument. 
But  we  incline  to  think,  applying  the  doctrine  of  dependent  relative 
revocations,  that  they  are  totally  ineffectual  as  to  the  bequest  of  real 
estate.  The  case  of  Winsor  v.  Pratt,  2  B.  &  B.  650  (E.  C.  L.  R.  vol. 
6),  which  was  cited  by  Mr.  Couch  on  the  argument,  is  an  example  of 
that  doctrine ;  and  it  is  supported  by  a  long  line  of  authorities,  on  the 
principle  stated  by  Lord  Alvanley  in  Ex  parte  Ilchester,  7  Ves.  373, 
that,  **'  where  it  is  evident  that  tte  testator,  though  using  the  r^o^i 
means  of  revocation,  could  not  intend  it  for  any  purpose  than  ^ 
to  give  effect  to  another  disposition,  though,  if  it  had  been  a  mere 
revocation,  it  would  have  had  effect,  yet,  the  object  being  only  to 
make  way  for  another  disposition,  if  the  instrument  cannot  have  that 
effect,  it  shall  not  be  a  revocation." 

A  further  argument  on  the  part  of  the  defendant  was,  that  both  the 
papers  of  the  10th  of  May  and  27th  of  August,  1819,  were  revoked 
by  the  codicil  dated  February  19,  1821  (numbered  6  in  the  list  of  fac 
simile  documents),  by  which  the  testatrix,  after  giving  a  life  estate  in 
all  her  property  to  Dr.  G.  Rees,  wills  that,  after  his  decease,  her  pro- 

Sirty  shall  go  to  the  persons  mentioned  in  her  will  "  in  the  hands  of 
r.  Fisher,  Green  Street." 

On  the  part  of  the  plaintiffs,  it  was  argued  that  this  refers  to  the 
papers  dated  27th  August,  1819  (No.  1),  and  May  10th,  1819  (No.  3). 
But  we  agree  so  far  with  the  counsel  for  the  defendant,  that  it  does 
not  sufficiently  appear  that  these  documents  were  the  will  to  which 
reference  is  thus  made.  But,  inasmuch  as  no  testamentary  paper  is 
forthcoming  which  answers  the  description  of  *'my  will  in  the  hands 
of  Mr.  Fisher  of  Green  Street,"  it  is  proved  by  the  cases  of  Hitchins 
V.  Basset  and  Goodright  v,  Harwood,  to  which  there  has  already  been 
occasion  to  refer,  that  the  mere  fact  of  such  a  will  having  been  once 
made,  the  contents  of  it  being  unknown,  cannot  operate  as  a  revoca- 
tion of  any  other  will  which  is  found  in  existence  after  the  death  of 
the  testator. 

For  these  reasons,  we  are  of  opinion  that  the  claimant  James  Dick- 
inson in  his  own  right,  and  the  other  claimants  as  representatives  of 
George  Dickinson,  Joseph  Ibbott,  and  Sarah  Ibbott,  mentioned  in  the 
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*8621  ^^^^^^^^^^y  P&per  of  Maj  10th,   1819,  are  each  of  *thein 
-*  respectively  entitled  to  one-seventh  of  the  three  undivided 
fourth  parts  of  the  lands  and  premises  in  question ;  and  that  judgment 
must  be  entered  accordingly.  Judgment  for  the  plaintiffii. 

In  Tonnele  v.  Hall,  4  Comst.  140,  it  was  held  the  reference  was  not  sufficient 

was  ?iei<f  that  where  a  will  otherwise  to  incorporate  it  into  the  will,  and  parol 

properly  executed,  refers  to  another  evidence  was  not  admissihle  to  show 

paper  already  written  and  so  descrihes  that  it  was  the  deed  referred  to.    Bailej 

it  as  to  leave  no  doubt  of  its  identity,  v.  Bailey,  7  Jones'  (Law)  N.  C.  144. 
such  paper  makes   part  of  the  will,        It  is  text  law  that  a  will  unmistaka- 

although  the  paper  be  not  subscribed  hly  referred  to  in  a  codicil,  is  proved 

or  even  attached.    But  where  the  maker  by  the  proof  of  the  codicil :  Mooers  v, 

of  a  deed  of  gift,  handed  it  to  one  to  White,  6  J.  Ch.  860  (875*) ;  Haven 

hold  till  it  was  called  for  and  referred  v.  Foster,  14  Pick.  584 ;    Duncan  v. 

to  it  in  his  wUl  thus :  *'  I  give  and  be-  Duncan,  28  111.  864 ;  Murray  p.  Oliver; 

queath  to  my  son  8.  in  addition  to  what  6  Ire.  £q.  R,  55. 
I  had  given  him  by  deed  of  gift/' — ^l( 


LIDQETT  and  Others  v.  PEBRIN  and  Another.    Nw.  1&. 

Goods  were  pat  on  board  a  ship  oonsigned  for  Calcutta,  at  89«.  per  ton  "  payable  In  London  :* 
— Held,  that  it  was  for  tbe  Jury  to  say  from  the  anrronndlng  eironmstanees  whetfaer  the  eontnct 
was  a  contraot  for  "  freight"  oontingent  on  the  ship's  arriral  at  her  destinatioDy  or  for  a  lun 
payable  on  tbe  receipt  of  tbe  goods  en  board  her. 

This  was  an  action  brought  in  the  Sherifl&'  Court,  London,  by  a 
plaint  issued  on  the  18th  of  September,  1860,  to  recover  the  sum  of 
^7L  Os,  lOrf.  for  freight  and  primage  of  800  boxes  of  soap  alleged  to 
have  been  shipped  by  the  defendants  on  board  the  Earl  of  Eglinton, 
©f  which  the  plaintiffii  were  the  charterers,  on  a  voyage  from  London 
to  Calcutta. 

The  particulars  of  demand  accompanying  the  plaint  were  as 
follows : — 

"Id  the  Sheriff's  Cottrt^  London,  Ac. 

*'  London,  10th  January,  1860. 
"  Messrs.  G.  A  R.  G.  Perrin, 
'*  Drs.  to  freight  per  ship  Earl  of  Eglinton  Captain  Wardrop,  for  Calcutta. 

i&    8.  d. 

'*  G.  l/aOO,  300  boxes,  700  AMt,  39« 34    2   6 

Primage .      1  14   2 

35  16   8 
« Interest  on  351. 16t.  M.  1 
from  10th  January  to  I      t    j   o 
13th    September.  247  (      ^    *   ' 
days,  at  nre  per  cent.  J 

£37    0  10 

4jQ«„-,       *The  cavse  was  tried  before  the  Judge  of  the  said  Court  on 
^^^J  the  17th  of  October,  1860,  when  the  plaintiflf  George  Lidgett 
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was  examined  as  a  witness  for  the  plaintiffs;  and  by  direction  of 
the  said  Judge  the  plaintiflb  had  the  choice  of  being  nonsuited  or 
taking  an  adjournment  on  payment  of  costs.  The  plaintiffs  elected 
the  latter  course,  and  obtained  leave  to  amend  their  particulars  of 
demand.  The  amended  particulars  delivered  on  the  9th  day  of  No- 
vember, 1860,  were  as  follows : — 

*'  In  the  Sheriff's  Court,  London,  &o. 

"  This  action  is  brought  to  recover  34Z.  2*.  6A  freight  of  800  boxes, 
measuring  700  feet,  at  89«.  per  ton  of  40  feet,  per  the  ship  Earl  of 
Eglinton,  bound  from  London  for  Calcutta,  and  11.  14^.  2d.  primage; 
such  two  sums  making  together  352.  I65.  %d, 

''The  plaintiff  will  also  seek  to  recover  the  sum  of  857.  16«.  %d.  as 
money  received  bv  the  defendants  for  the  plaintiffs'  use. 

"  And  they  will  also  seek  to  recover  the  same  sum  as  money  due 
upon  accounts  stated  between  the  plaintiffs  and  the  defendants.*' 

On  the  14th  of  November,  1860,  the  cause  came  on  for  hearing 
npon  the  amended  particulars,  when  the  plaintiff  were  nonsuited, 
subject  to  the  following  case : — 

The  plaintiffs  in  this  action  are  shipowners  and  ship  brokers  carry- 
ing on  Dusiness  at  Billiter  Street,  City,  as  John  Lidgett  k  Sons.  The 
defendants  are  shipowners  and  agents,  and  carry  on  business  at  Lime 
Street,  in  the  City,  as  G.  &  B.  6.  Perrin. 

At  the  end  of  the  year  1859.  the  plainti£Gi  chartered  the  ship  Earl 
of  Eglinton  for  a  voyage  from  London  to  Calcutta.  She  was  put  on 
the  berth  as  a  general  ship  in  the  usual  way,  and  the  plaintiff  adver- 
tised for  cargo. 

On  the  5th  of  January,  1860,  the  defendant  Richard  *Goolden  r^q/jj^ 
Perrin  called  upon  the  plaintifib.  He  said  he  had  soap  to  ship  ^ 
for  Calcutta,  and  inquired  what  rate  of  freight  the  plaintiffs  required. 
After  some  negotiation,  the  plaintiffs  agreed  to  take  it  at  S9«.  per  ton 
of  forty  feet.  The  defendant  did  not  disclose  the  existence  of  any 
principal  on  that  occasion.  The  plaintiffs  gave  the  defendant  on  that 
occasion  a  card,  of  which  the  following  is  a  copy : — 

"  Will  meet  with  quick  despatch.  For  Calcutta  direct.  The  mag- 
nificent high-classed  British-built  ship  Earl  of  Eglinton,  A.  1.  for 
thirteen  jrears,  1275  tons  register.  John  N.  Wardrop,  commander. 
Loading  m  the  London  Docks.  Has  fine  accommodation  for  passen- 
gers in  her  spacious  poop.  Apply  to  John  Lidgett  &  Sons,  9  Billiter 
Street,  E.  Or 

(Endorsed.)  "  15  tons  boxes  soap,  89^.  per  ton  of  40  feet ;  payable 
here.     J.  L.  &  S." 

The  memorandum  on  the  back  of  the  said  card  "  payable  here" 
means  that  the  freight  was  payable  in  London.  Three  hundred  boxes 
of  soap,  containing  700  feet,  were  ultimately  shipped  on  board  the 
Earl  of  Eglinton  under  the  said  contract,  which,  at  89^.  per  ton  of  40 
feet  would  give  84/.  2«.  6cf.  for  the  freight  of  the  saia  soap.  The 
amount  of  the  primage  was  11.  14«.  2d.]  making  together  the  sum  of 
35/L  16«.  8(/.,  being  the  amount  mentioned  in  the  particulars  of  demand. 

The  Earl  of  Eglinton  was  lost  on  the  voyage  in  question.  The 
plaintifi  offered  evidence  to  prove,  that,  by  the  custom,  where  the 
freight  was  made  payable  in  London,  it  was  payable  lost  or  not  lost ; 
but,  as  the  witness  Greorge  Lidgett  admitted  on  cross-examination  that 
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the  captain  bad  signed  a  bill  of  lading  in  respect  of  the  carriage  of  the 
said  soap,  and  as  the  counsel  for  the  plaintiffs  were  not  able  to  produce 
♦3651  ^''^  ^^  lading  or  give  secondary  evidence  of  its  contents, 

^  *the  Commissioner  thought  that  evidence  of  the  custom  was 
immaterial,  and  held,  that,  in  the  absence  of  the  bill  of  lading,  there 
must  be  a  nonsuit  as  to  the  freight. 

The  case  having  been  adjourned,  George  Lidgett,  one  of  the  plain- 
tiffs, was  further  examined,  and  said, — 

"  After  the  sailing  of  the  ship,  I  called  at  the  defendants'  office,  and 
saw  the  defendant  Richard  Goolden  Perrin.  I  applied  to  him  for  pay- 
ment of  the  freight.  He  said  it  was  not  convenient ;  that  he  would 
have  paid  it  if  we  had  called  before,  as  he  had  the  money  in  his  hands. 
He  asked  me  to  give  him  two  or  three  weeks.  I  said,  'Say  how  long.' 
He  said  he  could  not  say  exactly  then.  I  said  I  would  not  wait  an 
indefinite  time.  I  asked  when  he  would  pay  it.  He  said  he  would 
call  on  the  following  Saturday  and  let  me  know  when  he  would  pay 
it.  I  said  I  had  better  call  on  Gray  &  Co.  He  said  'Do  not  call  on 
Grays;  they  won't  pay  you.'  I  said  'Very  well,  if  you  tell  me  when 
to  call,  and  will  pay  at  that  time,  I  will  not  call  on  them.'  This  was 
in  July.  He  did  not  keep  his  appointment  on  the  Saturday, — and, 
on  the  same  day,  I  called  on  Gray  &  Co.,  and  applied  for  payment  of 
the  freight.  I  saw  the  defendant  on  a  subsequent  occasion.  He  said, 
*  What  have  you  been  saying  to  Gray  about  us  ?  You  said  we  were 
the  curse  of  the  trade.'  I  said  'Mr.  Gray  tells  me  that  he  has  pai<i 
you  the  money.'  He  made  no  remark  as  to  the  money.  He  saia  he 
would  call  on  the  Saturday  and  pay  the  money.  He  did  not  do  so. 
I  saw  him  afterwards  at  his  office.  He  said  *I  brought  you  the  money 
once,  and  you  would  not  have  it ;  and  now  you  will  have  to  wait  for 
it'     We  had  declined  to  allow  him  to  deduct  the  primage." 

Cross-examined :  **  I  said  to  him  on  the  first  occasion  simply  that  I 
♦<lfifl1  ^^^  come  for  the  freight.     I  wrote  the  *following  letter  of  the 
^     -I  21st  of  August,  1860,  to  the  said  Messrs.  Gray  k  Co.  :— 

"  9  Billiter  Street,  London, 
"  21st  August,  1860. 

"  Gentlemen, — We  have  applied  without  effect  to  your  agents 
Messrs.  Perrin  &  Co.,  of  Lime  Street,  for  your  freight  per  Earl  of 
Eglinton ;  and  have  now  to  give  you  notice,  that,  unless  it  is  paid  to 
us  by  12  o'clock  to-morrow,  we  shall  apply  to  the  County  Court  for 
our  remedy.  We  have  waited  patiently  for  a  long  time;  and  the 
writer  called  yesterda}*^  to  see  you,  in  the  hope  of  an  amicable  settle- 
ment. We  think  you  should  see  we  get  our  due  in  this  matter  with- 
out the  trouble  of  legal  proceedings. 

"  Messrs.  Henry  Gray  &  Co."  "  John  Lidgbtt  k  Sons." 

The  plaintiff  George  Lidgett  also  admitted  that  he  had  called  on 
Messrs.  Gray  k  Co.  upon  other  occasions ;  also  that  the  bills  of  lading 
were  delivered  to  Messrs.  Gray  k  Co. 

James  Cannon  said :  '*I  am  in  the  plaintiffs'  employment.  I  called 
at  the  defendant's  office  and  saw  him.  I  asked  for  the  freight  on  the 
soap  per  Earl  of  Eglinton.  He  said  he  was  surprised  we  had  not  sent 
for  it  before.  It  was  all  right,  and  he  would  send  it  in.  I  made  the 
same  application  a  second  time,  and  he  said  he  would  send  it  in." 
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Cross-examined:  "I  cannot  tell  the  month  or  day  that  I  made 
either  of  these  applications,  and  made  no  memorandum  of  the  replies 
I  obtained." 

John  Cannon,  clerk  to  the  plaintiff,  said :  "  The  defendant  came  to 
our  office  on  the  2dth  of  August  last,  and  saw  Mr.  John  Lidgett.  I 
was  present  at  the  interview.  He  said  he  had  called  to  settle  the 
freight.  He  produced  money.  He  wished  to  deduct  the  primage. 
The  plaintiff  would  not  consent  to  this,  but  *said,  '  If  you'll  r»ofi7 
pay  interest  from  the  time  the  freight  was  due,  I'll  allow  the  '- 
primage.*     They  parted  without  anything  bein^  done. 

Henry  Gray, — called  by  the  defendant, — said:  "I  did  not  employ 
defendant  as  my  agent.  He  called  on  me  and  said  he  heard  I  had 
some  soap  for  Calcutta,  and  he  could  take  it  cheaper  than  I  could  do 
it  elsewhere.  I  told  him  I  had  soap.  He  told  me  the  rate  of  freight 
per  the  Earl  of  Eglinton.    I  agreed  to  ship  the  goods.    I  saw  the 

f>laintifEs  after  the  goods  were  on  board,  and  asked  for  the  bills  of 
ading  in  the  name  of  Gray  Sc  Co.  The  plaintiffs  told  me  they  could 
not  give  me  the  bills  of  lading,  as  they  had  not  been  signed  by  the 
captain.  A  day  or  two  afterwards  I  applied  again  and  obtained  them, 
and  they  were  made  out  in  the  name  of  Gray  &  Co.  The  vessel  sailed 
in  January,  and  was  lost  shortly  afterwards,  and  before  reaching  her 
destination.  I  have  since  been  applied  to  by  the  plaintifib  frequently 
by  letter  as  well  as  personally  for  the  freight,  but  nave  been  unable  to 
pay,  and  have  since  stoppea  payment.  I  have  paid  the  defendants 
money  on  a  general  account,  having  had  many  transactions  with  them 
from  time  to  time  prior  and  subsequent  to  the  5th  Januarj.  There  is 
a  balance  now  due  to  them.  I  never  gave  them  any  special  directions 
to  appropriate  any  money  in  payment  of  freight  of  the  Earl  of  Eg- 
linton." 

Upon  this  evidence  the  Commissioner  directed  a  nonsuit ;  but,  to 
save  expense,  it  was  arranged  that»  if  the  Court  should  be  of  opinion  that 
the  nonsuit  was  right,  then  iudgment  was  to  be  entered  for  the  de- 
fendants with  costs.  If  it  should  be  of  opinion  that  the  nonsuit  was 
wrong,  then  the  Court  to  direct  a  verdict  for  the  plaintiffs,  with  costs, 
for  such  amount  as  it  might  think  fit,  or  to  direct  a  new  trial  on  such 
terms  as  the  Court  might  think  fit, — the  costs  of  and  incident  to  this 
case  to  abide  the  event. 

*Jfurphy,  for  the  plaintiffs. — ^Though  nominally  a  claim  for  r^ozjo 
Jreighl,  the  contract  in  reality  was  for  money  payable  on  the  ^ 
goods  being  put  on  board  the  vessel :  Andrew  v.  Moorhouse,  5  Taunt. 
485;  Kirchner  v.  Venus,  12  Moore's  P.  C.  Cas.  861 :  at  all  events,  the 
question  should  not  have  been  withdrawn  from  the  jury.  If  the  term 
"  freight"  was  used  between  the  parties  in  the  sense  of  money  to  be  paid 
upon  receipt  of  the  goods,  the  contract  subsequently  reduced  into  writing 
(between  Gray  and  the  captain)  would  not  be  the  contract  originally  en- 
tered into.  The  fact  of  the  captain's  signing  a  bill  of  lading  was  not 
conclusive  to  show  that  any  contract  had  ever  been  reduced  into  writing. 
The  plaintiff  was  no  party  to  any  such  contract.  Independently  of 
the  parol  evidence,  it  is  submitted  that  the  words  mean,  payable  lost 
or  not  lost. 

PearcCj  contri. — The  card  constituted  no  contract :  it  was  nothing 
more  than  the  ordinary  information  as  to  the  time  of  the  ship's  sail- 
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ing.  The  words  "  payable  here"  mean  no  more  than  "  Not  payable  in 
Calcutta.*'  The  delivery  of  the  goods  must  precede  the  payment  of 
the  freight.  The  contract  was  with  Grray  &  Co.  The  particulars  call 
the  sum  "freight,"  and  it  was  always  demanded  as  ''freight."  [Ebls, 
C.  J. — It  was  called  for  as  **  freight"  after  it  was  known  that  the  ship 
had  gone  to  the  bottom.  Btles,  J. — It  is  not  an  uncommon  thing  to 
call  this  freight.] 

Erle,  C.  J. — Upon  the  evidence  before  the  learned  Commissioner, 
there  clearly  was  a  question  for  the  jury  whether  the  defendants  had 
entered  into  a  contract  for  the  payment  of  the  stipulated  sum  whether 
the  vessel  arrived  or  not.  I  am  well  aware  of  tne  weight  to  be  at- 
tached to  the  contract  contained  in  the  bill  of  lading,  and  am  also 
*3691  ^^^^^^S  ^o  8}^^  ^^^^  effect  to  the  ^plaintifis'  letter  of  the  21st  of 
^  August.  But,  in  point  of  law,  it  was  perfectly  competent  to 
the  defendant  to  bind  himself  to  pay  39^.  per  ton  for  the  goods  on  their 
being  put  on  board.  He  might  have  owed  Gray  &  Co.  tibe  money;  or 
he  might  have  hired  a  |K>rtion  of  the  hold  of  the  ship.  At  all  events, 
it  was  a  question  for  the  jury,  and  the  learned  Commissioner  was  boand 
to  leave  it  to  them  for  decide. 

The  rest  of  the  Court  ooncurring,        Bule  absolute  for  a  new  trial 


-•i 
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Tb«  plaintiff  deolared  npon  an  agreement  by  the  defendant  to  tranifer  to  bim  a  turn  wbioli 
he  (the  defendant)  held  nnder  Lord  Sydney,  "  npon  the  terms  and  eonditione  of  tbe  agreement 
under  wbiob  the  same  was  held  by  the  defendant  nnder  Lord  Sydney  :" — 

Held,  that,  in  support  of  bis  elaim  to  damages  for  a  refasal  on  defendant's  part  to  perfoia 
the  contract,  it  was  not  necessary  for  the  plaintiff  to  prodnce  the  agreement  nnder  whioh  the 
defendant  held. 

The  defendant  pleaded  that  the  agreement  declared  on  was  made  snbjeet  to  the  eonditioA 
that  it  shoald  be  null  and  Toid  if  Lord  Sydney  should  not  within  a  reasonable  time  aftsr  the 
making  uf  the  agreement  consent  and  agree  to  the  transfer  of  the  farm  to  the  plaintiff  »— 

Held,  that  it  was  competent  to  the  defendant  to  proTe  by  eztraneons  eyidenee  this  oontem- 
pnraneons  oral  agreement, — snch  oral  agreement  operating  as  a  suspension  of  the  written  agrse- 
ment,  and  not  in  defeasance  of  it. 

This  was  an  action  for  the  breach  of  a  contract  to  transfer  a  farm. 

The  declaration  in  substance  stated  that  the  defendant  occupied  a 
certain  farm  under  Lord  Sydney^  and  that  it  was  agreed  between  the 
plaintiff  and  defendant  that  the  defimdant  should  transfer  the  farm  to 
the  plaintiff  *''  npon  the  terms  and  conditions  of  the  agreement  under 
which  the  same  was  held  by  the  defendant  under  Lord  Sydney,"  and 
that  the  plaintiff  should  have  immediate  possession,  and  pay  the  rent 
taxes,  and  tithes  from  Michaelmas,  1860,  and  should  pay  the  sum  of 

*^701  ^^^^'  ^^^  ^^^^  ^°^  ^^^  stock  as  ^enumerated :  General  aver* 
-'  ment  of  performance  by  the  plaintiff  of  all  conditions  prece- 
dent to  be  performed  on  his  part :  Breach,  that  the  defendant  refused 
to  transfer  the  farm  to  the  plaintiff,  or  to  give  him  possession  thereof. 
The  defendant,  amongst  other  things,  pleaded, — first,  non  assumpsit, 
— ^secondly,  a  special  plea  alleging  that  at  the  time  of  the  making  of 
the  agreement  in  the  declaration  mentioned,  it  was  agreed  by  and  be- 
tween the  plaintiff  and  the  defendant,  and  the  said  agreement  in  the 
declaration  mentioned  was  made  subject  to  the  terms  and  conditions. 
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that  the  said  agreement  sbould  be  null  and  void  if  the  said  Lord 
Sydney  should  not  within  a  reasonable  time  after  the  making  of  the 
said  agreement  consent  and  agree  to  the  said  transfer  as  in  the  declara- 
tion mentioned ;  and  that  Lord  Sydney  would  not  within  such  rea- 
sonable time  as  aforesaid  consent  or  agree  to  the  said  transfer,  and 
refused  so  to  do,  although  often  requested  by  the  defendant  so  to  do. 
Issue  thereon. 

The  cause  was  tried  before  Keating,  J.,  at  the  sittings  in  London  in 
Trinity  Term  last.  The  material  facts  were  as  follows : — The  defend- 
ant occupied  a  farm  under  Lord  Sydney.  Being  desirous  of  giving  it 
up,  he  entered  into  an  agreement  with  the  plaintiff  to  transfer  his  in- 
terest in  it  to  him  in  consideration  of  the  plaintiff's  pflying  him  the 
sum  of  2002.  for  the  stock,  crops,  &o.  It  was  known  to  both  parties 
that  the  transfer  could  not  be  effected  without  the  consent  of  Lord 
Sydney :  and  the  defendant  swore  that  he  had  made  it  a  condition  of 
the  agreement  that  Lord  Sydney's  consent  should  be  obtained,  other 
wise  the  contract  was  to  be  null  and  void. 

The  plaintiff  paid  1002.  on  account,  and  an  agreement  was  drawn 
up  and  signed  by  the  defendant  embodying  the  terms  of  the  bargain, 
but  omitting  all  ^mention  of  Lord  Sydney's  consent  to  the  r^o^i 
transfer.  Subsequently  the  plaintiff,  with  the  knowledge  of  ^ 
and  without  objection  by  the  defendant,  sold  a  cow  and  a  pair  of  ducks 
which  had  formed  part  of  the  defendant's  stock. 

Lord  Sydney  declining  to  accept  the  plaintiff  as  his  tenant,  the  de- 
fendant was  unable  to  carry  out  the  agreement,  and  offered  to  return 
the  plaintiff  the  1002.,  which  the  latter  declined  to  accept,  but  brought 
this  action. 

On  the  part  of  the  defendant  it  was  objected,  that,  inasmuch  as  the 
declaration  alleged  the  contract  to  be  a  contract  to  transfer  the  farm 
upon  the  terms  and  conditions  of  the  agreement  under  which  the  same 
was  held  by  the  defendant  under  Lord  Sydney,  it  was  essential  for 
the  plaintiff,  in  order  to  sustain  his  declaration,  to  prove  the  agree- 
ment between  Lord  Sydney  and  the  defendant. 

For  the  plaintiff  it  was  also  insisted  that  the  parol  evidence  as  to 
the  agreement  or  undertaking  of  the  parties  that  the  contract  was  to 
be  void  in  the  event  of  Lord  Sydney's  consent  to  the  transfer  not 
being  obtained,  was  inadmissible  to  control  the  written  agreement. 

Both  objections  were  overruled,  leave  being  reserved  to  either  party 
to  move  should  it  become  necessary. 

The  jury  found  that  there  was  such  an  agreement  as  alleged  in  the 
second  plea;  and  accordingly  a  verdict  was  entered  for  the  defendant 
on  the  second  issue,  and  for  the  plaintiff  on  all  the  others,  with  64/. 
damages. 

Shee,  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to 
enter  a  nonsuit,  on  the  ground  that  the  agreement  under  which  the 
premises  mentioned  in  tne  declaration  were  held  by  the  defendant 
under  Lord  ♦Sydney  was  not  produced,  or  for  a  new  trial  on  r^o^o 
the  ground  that  the  verdict  on  the  first  issue  was  against  the  ^ 
evidence  on  which  the  jury  found  the  issue  on  the  second  plea  for  the 
defendant. 

HuddlesUm,  Q.  C,  also  obtained  a  rule  nisi  to  enter  a  verdict  for  t))c 
plaintiff  on  the  second  issue,  pursuant  to  the  leave  reserved  to  him, 
on  the  ground  that  the  parol  agreement  mentioned  in  the  second  plea 
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was  inadmissible  to  vary  the  written  agreement,  or  for  judgment  for 
the  plaintiff  on  the  second  plea  non  obstante  veredicto,  on  the  ground 
that  the  agreement  in  that  plea  was  not  stated  to  be  in  writing.  He 
referred  to  Adams  v,  Wordley,  1  M.  &  W.  874.t 

Huildleston,  Q.  C,  and  Holl^  who  appeared  to  show  cause  against  the 
first  rale,  were  stopped  by  the  CJourt. 

Shee^  Serjt,  and  Sharpe,  in  support  of  that  rule,  contended,  upon  the 
authority  of  Turner  v.  Power,  7  B.  &  C.  625  (E.  C.  L.  R.  vol.  14),  1 
M.  k  R.  135  (E.  C.  L.  R.  vol.  17),  Whitford  v.  Tutin,  10  Bingh.  394 
(E.  0.  L.  R.  vol.  25),  4  M.  &  Scott  166  (E.  C.  L.  R.  vol.  SO),  Buxton 
V,  Cornish,  12  M.  &  W.  426,t  and  Strother  v.  Barr,  5  Bingh.  136  (E.  C. 
L.  R.  vol.  15),  2  M.  &  P.  207,  that  the  agreement  under  which  the  de- 
fendant held  the  farm  under  Lord  Sydney  having  been  made  an  essen- 
tial part  of  the  contract  declared  on,  its  non-production  was  a  ground 
of  nonsuit,  inasmuch  as  the  Court  and  jury  bad  not  before  them  the 
whole  materials  for  assessing  the  damages  for  the  alleged  breach. 
[Williams,  J. — The  plaintiff  does  not  complain  of  the  breach  of  any 
of  the  terms  of  the  agreement  referred  to,  but  that  the  defendant  alto- 
gether refused  to  transfer  the  farm  to  him.] 

*3731  '^^*  Serjt.,  and  Sharpe,  then  proceeded  to  show  *cause  against 
-'  the  second  rule. — The  defendant  is  clearly  entitled  to  retain  his 
verdict  on  the  second  plea,  which  in  substance  alleges  that  the  agree- 
ment declared  on  was  made  subject  to  the  condition  that  it  should  be 
null  and  void  if  Lord  Sydney  should  not  within  a  reasonable  time 
after  the  making  of  the  agreement  consent  and  agree  to  the  transfer 
of  the  defendant's  farm  to  the  plaintiff,  and  that  Lord  Sydney  refase^l 
his  consent.  Both  parties  were  aware  that  the  consent  of  Lord  Sjd 
ney  was  necessary.  The  proof  of  that  fact  was  not  an  attempt  to  vary 
in  any  way  the  effect  of  the  written  contract, — for  inasmuch  as  it 
related  to  the  transfer  of  land,  it  must  necessarily  have  been  in  writing: 
it  showed  that  the  contract  was  never  to  come  into  operation  as  a  con- 
tract at  all,  unless  that  condition  precedent  were  complied  with.  In 
Davis  V.  Jones,  17  C.  B.  625,  it  was  held  that  parol  evidence  was  ad- 
missible to  show  that  a  written  contract  which  had  no  date  was  not 
intended  to  operate  from  its  delivery,  but  from  a  future  uncertain 
period :  and  Jervis,  C.  J.,  said :  "  It  was  perfectly  competent  to  the 
plaintiff, — the  agreement  being  silent  on  the  subject, — to  show  by 
parol  testimony  that  it  was  not  intended  to  take  effect  until  the  hap- 
pening of  something  else."  And  Crowder,  J.,  said :  **  I  think  it  is 
quite  impossible  to  contend,  after  the  decision  in  Murray  r.  The  Earl 
of  Stair,  2  B.  &  C.  82  (E.  C.  L.  R.  vol.  9),  3  D.  &  R.  278  (E.  C.  L.  B. 
vol.  16),  that  the  plaintiff  might  not  show  that  the  agreement,  though 
signed  by  her,  was  not  to  be  operative  until  something  else  was  done. 
Morris  proved  that  it  was  agreed  between  himself  and  the  plaintiff  at 
the  time  that  the  rent  was  not  to  commence  until  the  date  was  tilled 
in,  and  that  the  date  was  not  to  be  inserted  until  the  completion  oi 
the  repairs.  The  evidence  was  clearly  admissible."  That  case  wai 
followed  by  Pyra  v.  Campbell,  6  Ellis  &  B.  370  (E.  C.  L.  R.  vol.  88), 
*S741  ^^®^^  ^^  ^^  ^®^^  ^^^^  ^evidence  was  admissible  to  show  that 
^  an  instrument  (in  writing)  was  not  intended  to  operate  as  nn 
agreement  between  the  parties  until  a  third  party  had  approved  of  it 
It  is  impossible  to  distinguish  those  cases  from  the  present. 


COMMON  BENCH  REPORTS.     (11  J.  SCOTT.    N.  S.)       874 


Huddkston,  Q.  C,  and  Holl^  in  support  of  the  rule. — The  authority 
of  Davis  r.  Jones  and  Pym  v.  Campbell  is  not  disputed:  the  only 
question  is  whether  the  matter  sought  to  be  introduceld  by  extraneous 
evidence  was  a  condition  precedent  or  a  defeasance.  You  may  always 
show  by  parol  evidence  that  an  instrument  executed  between  the 
parties  was  not  meant  to  operate  as  an  agreement  until  the  happening 
of  a  given  condition :  but  you  cannot  show  by  parol  that  the  agree- 
ment is  to  be  defeated  on  the  happening  of  a  given  event.  In  the 
two  cases  relied  on,  there  never  was  any  perfect  agreement  at  all. 

Cur,  adv.  vuU. 

Erle,  C.  J.,  now  delivered  the  judgment  of  the  Court  :(a) — 

In  this  case,  at  the  time  v^hen  the  parties  made  a  written  agreement 
to  assign  a  farm,  with  immediate  possession,  there  was  an  oral  agree- 
ment that  the  written  agreement  was  to  be  void  if  Lord  Sydney,  the 
landlord,  did  not  consent  to  the  assignment.  In  an  action  for  not 
assigning,  the  pleas  were, — ^first,  non  assumpsit, — and,  secondly,  the 
oral  agreement,  and  that  Lord  Sydney  did  not  consent.  The  jury 
found  that  Lord  Sydney  did  not  consent,  and  that  the  oral  agreement 
was  made:  thereupon,  the  question  has  been,  whether  *the  evi-  r^o^Q 
dencc  was  admissible.  If  it  was,  both  pleas  ought  to  be  found  '■ 
for  the  defendant,  and  there  would  be  no  judgment  non  obstante  vere- 
dicto on  the  second  plea. 

We  are  of  opinion  that  it  was  admissible.  In  Pym  v.  Campbell,  6 
Ellis  &  B.  370  (E.  C.  L.  R.  vol.  88),  and  Davis  v.  Jones,  17  C.  B.  625 
(E.  C.  L.  R.  vol.  84),  it  was  decided  that  an  oral  agreement  to  the  same 
effect  as  that  relied  on  by  the  defendant  might  be  admitted,  without 
infringing  the  rule  that  a  contemporaneous  oral  agreement  is  not 
admissible  to  vary  or  contradict  a  written  agreement  It  is  in  analogy 
with  the  delivery  of  a  deed  as  an  escrow :  it  neither  varies  nor  contra- 
dicts the  writing,  but  suspends  the  commencement  of  the  obligation. 

It  was  contended  for  the  plaintiff  that  the  present  case  could  be 
distinguished  from  those  cited,  on  the  ground  that  the  intention  here 
was  that  the  written  agreement  should  take  some  effect,  but  should  be 
liable  to  be  defeated  if  the  event  mentioned  in  the  oral  agreement 
happened.  The  stipulation  for  immediate  possessicm,  and  the  facts 
that  money  was  paid  by  the  plaintiff,  and  a  cow  sold  by  the  plaintiff, 
in  part  execution  of  the  agreement,  were  relied  on  to  show  that  the 
oral  a^eement  was  a  defeasance  merely,  and,  if  so,  it  would  be  in 
contradiction  of  the  written  agreement,  which  was  in  terms  absolute. 

But  this  is  a  question  of  fact :  and  we  think  there  is  evidence  that 
the  fact  is  not  so.  The  evidence  shows  that  the  defendant  introduced 
the  oral  agreement  for  his  benefit,  and  has  treated  the  written  agree- 
ment as  suspended,  having  always  retained  possession  of  his  farm. 
Also  the  subject-matter  of  the  two  agreements  is  strong  to  show  that 
the  oral  suspended  the  written  agreement  from  the  beginning,  and 
was  not  in  defeasance  of  it ;  for,  the  written  agreement  was  to  assign, 
but  the  possibility  of' assigning  was  supposed  to  *depend  on  r^o'Tg 
Lord  Sydney's  consent ;  and  the  oral  agreement  that  the  written  ^ 
agreement  should  be  void  if  he  did  not  consent,  is  in  its  nature  a  con- 
dition precedent :  the  defendant  in  effect  says, — *'  If  I  have  the  power 

(a)  The  eaae  wm  ugued  before  Erie,  C.  J.,  Williams,  J.,  Bjrles,  J.,  end  Keating,  J. 
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to  act,  I  will  agree ;  but  if  I  have  no  power  to  act,  I  make  no  agree- 
ment at  all." 

On  these  grounds  we  think  that  the  verdict  for  the  defendant  on 
the  second  plea  should  stand,  and  the  rule  for  judgment  non  obstante 
veredicto  be  discharged. 

We  also  think  that  this  evidence  would  have  entitled  the  defendant 
to  a  verdict  on  non  assumpsit. 

We  also  think  that  the  rule  to  enter  the  verdict  for  the  defendant, 
on  non  assumpsit,  by  reason  of  the  non-production  of  the  lease  bj 
Lord  Sydney,  should  be  discharged. 

According  to  our  oonstructioD,  the  parties  agree  to  assign  a  lease, 
to  be  held  on  the  terms  of  Lord  Sydney's  lease,  not  to  assign  in  a  par- 
ticular manner,  to  be  ascertainea  by  the  terms  of  that  lease,  xhe 
agreement  is  set  out  in  the  declaration  in  its  literal  terms,  and  might 
be  performed  literally  by  an  assignment  in  the  terms  of  the  agreement, 
without  producing  Lord  Sydney's  lease. 

If,  upon  examination,  it  should  appear  that  the  pleadings  require 
amendment,  the  Court  amends  according  to  the  evidence  and  on  con- 
sideration of  the  effect  of  it.  Bules  accordingly. 

Parol  evidence  that  a  written  agree-    missible :   Bntler  v.  Smith,  35  Miss, 
ment  was  not  to  be  binding  until  other    (6  George)  457. 
signatures  had  been  obtained,  is  ad- 
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It  is  no  ground  for  a  new  trial,  that,  the  plaintiff  having  been  acked  while  under  erois- 
ezaminaUon  whether  be  wai  the  author  of  a  certain  pamphlet  which  oontained  expreetioai  of 
opinion  on  religiouB  snbjeota  altogether  at  rariance  with  thoie  generally  reoeived  UDongtt 
Cbristiansi  and  having  declined  to  answer  on  the  ground  that  his  answer  in  the  affirmatire 
might  subject  him  to  a  criminal  prosecution,  the  counsel  for  the  defendant  was  permitted  for  i 
eonsiderable  time  (obriously  with  a  view  to  prejudice  the  plaintiff  with  the  Jury),  to  read  ▼arioei 
passages  of  a  similar  tendency  from  other  printed  documents,  each  time  repeating  the  inquiry 
whether  the  plaintiff  was  the  author  or  whether  the  passage  read  expressed  his  notions  on  tht 
subject, — the  Jury  being  entitled  to  have  before  them  all  the  facts  and  circumstances  from  wbioh 
they  might  be  enabled  to  Judge  of  the  degree  of  credit  due  to  the  party  as  a  witness. 

Nor  is  it  a  ground  for  a  new  trial,  in  an  action  for  an  assault  and  false  imprisonment,  thit 
the  plaintiff  had  inourred  an  expense  of  7L  lU.  in  procuring  his  discharge  from  custody,  aid 
the  Jury  hare  awarded  him  a  farthing  only. 

This  was  an  action  for  an  assault  and  false  imprisonment.  Plea, 
not  guilty  by  statute, — the  statutes  referred  to  in  the  margin  being 
the  2  &  8  Vict.  c.  98,  and  8  4;  4  Vict.  c.  88. 

The  cause  was  tried  before  Channell,  B.,  at  the  last  Summer  Assizes 
at  Exeter.  The  circumstances  out  of  which  the  action  arose  were 
these : — The  plaintiff,  a  gentleman  who  professes  the  most  extreme 
latitude  of  opinion  on  theological  subjects,  in  the  month  of  February 
last,  hired  a  field  in  the  neighbourhood  of  Devonport  for  the  purpose 
of  delivering  lectures  there.  The  hiring  (for  which  he  paid  10^.)  was 
under  an  unstamped  written  agreement  (in  the  form  of  a  receipt), 
which  was  signed  by  Mrs.  Tozer,  the  wife  of  the  owner  of  the  field,  in 
his  name,  ana  was  for  the  use  of  the  field  for  two  meetings.    The 
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plaintiff,  having  thus  hired  the  field,  publicly  announced  his  intention 
to  deliver  an  address,  but  the  announcement  was  silent  as  to  its  subject. 
The  defendant,  who  is  the  superintendent  of  the  Devonport  constabu- 
lary, anticipating  from  what  oe  knew  of  the  plaintiff's  principles,  that 
the  lecture  he  was  about  to  deliver  would  be  of  an  objectionable  cha- 
racter, took  upon  himself,  without  (as  he  alleged)  instructions  from 
any  one,  to  go  to  the  owner  of  the  field,  and  to  use  his  influence  with 
him  to  rescind  the  agreement  which  his  wife  had  made  with  the  plain- 
tiff In  this  he  so  far  succeeded  that  the  owner,  after  the  first  attempt 
of  the  plaintiff  to  lecture  there,  ''^served  him  with  a  notice  r«Q7o 
requiring  him  to  desist  from  coming  there  again.  ^ 

At  the  time  appointed  for  the  delivery  of  the  first  lecture,  a  con- 
siderable number  of  persons  had  assembled,  when  the  plaintiff,  ad- 
dressing them,  said:  "  I  am  about  to  address  you  on  the  Bible."  No 
sooner  had  he  uttered  these  words,  than  the  defendant,  accompanied 
by  five  or  six  constables,  stepped  forward,  and  desired  him  to  desist ; 
and,  on  his  refusal  to  complv  with  this  command,  the  plaintiff  was 
forcibly  removed  from  the  fiela,  and  subsequently  taken  to  the  police- 
station,  where  he  was  detained  without  bail  until  the  following  morn- 
ing upon  a  charge  of  assaulting  the  superintendent  (the  now  defend* 
ant),  which  charge  the  magistrates  on  a  full  investigation,  occupying 
two  days,  found  to  be  altogether  groundless. 

The  plaintiff  was  put  to  an  expense  of  7L  14^.  in  procuring  bail 
before  the  magistrates,  and  in  getting  together  evidence  to  establish 
his  defence. 

The  plaintiff  put  in  the  receipt  signed  by  Mrs.  Tozer,  but  the  learned 
Judge  rejected  it,  as  immaterial  to  the  matter  in  issue. 

The  plaintiff  having  been  examined  in  chief  by  Collier,  Q.  C.  (who 
with  Cole  conducted  his  case  at  the  trial)»  was  examined  at  great 
length  by  Montague  Smith,  Q.  C,  who  with  a  view  to  discredit  him 
with  the  jury,  sought  to  elicit  from  him  that  he  entertained  and  had 
in  various  writings  promulgated  doctrines  at  variance  with  the  opin- 
ions commonly  received  amongst  Christians.  The  learned  counsel 
produced  a  pamphlet  which  contained  much  of  this  objectionable 
matter,  and  asked  the  plaintiff  if  he  was  the  author  of  it.  The  plain- 
tiff declined  to  answer  the  question,  on  the  ground,  that,  if  he  answered 
it  in  the  affirmative,  he  might  subject  himself  to  a  criminal  prosecu- 
tion under  the  statute  1  W.  &  M.  c.  18.  The  learned  Judge  ruled 
*that  he  was  not  bound  to  answer.  The  defendant's  counsel  r«o7a 
then  proceeded  to  read  twelve  or  fourteen  other  passages  from  >- 
the  same  pamphlet,  asking  the  plaintiff  at  the  end  of  each  (with  the 
like  result)  whether  or  not  that  was  written  by  him  and  expressed  his 
sentiments.  This  course  of  prooeedin^  was  strenuously  objected  to 
by  the  plaintiff's  counsel,  as  being  obviously  intended  and  calculated 
to  excite  a  prejudice  against  him  in  the  minds  of  the  jury.  The 
learned  Judge,  however,  did  not  interfere  to  prevent  this  repetition  of 
the  question :  but  he  told  the  jury  that  they  must  not  permit  them- 
selves to  be  influenced  by  it. 

The  learned  Baron,  in  leaving  to  the  case  to  the  jury,  began  by 
observing  that  the  doctrines  entertained  by  the  plaintiff  and  those  who 
thought  with  him  were  much  to  be  deplored ;  for  that,  although  in 
strictness  there  was  no  evidence  before  them  upon  the  subject,  thers 
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could  be  no  doubt  as  to  the  tendency  and  character  of  the  lecture 
about  to  be  delivered.  He  further  told  them  that  the  defendant  in 
his  character  of  constable  had  a  right  to  be  in  the  field :  and  he  left 
it  to  them  to  say  whether  or  not  there  had  been  any  assault  committed 
by  the  plaintiffj  or,  in  other  words,  whether  the  defendant  had  made 
out  his  justification. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  one  farthing. 

Mr.  Bradlqugh,  in  person,  on  a  former  day  in  this  term,  moved  for 
a  rule  nisi  for  a  new  trial,  on  the  grounds. — first,  that  evidence  was 
improperly  rejected, — secondly,  that  evidence  was  improperly  ad- 
mitted,— thirdly,  that  the  learned  Judge  misdirected  the  jury, — 
fourthly,  that  the  verdict  was  against  the  evidence,  and  perverse,  and 
the  damages  inadequate. 

The  first  point,  the  rejection  of  the  memorandum  under  which  the 
*3801  P^^'°^'^  ^^  hired  the  field,  was  not  *much  pressed.  As  to 
^  the  second  point,  it  was  strongly  urged  that  tne  whole  course 
of  the  cross-examination,  and  the  perseverance  of  the  defendant's 
counsel  in  the  questions  as  to  the  plaintiff's  presumed  authorship  of 
the  pamphlet,  should  have  been  discountenanced  by  the  learned  Judge, 
inasmucn  as  its  only  object  could  be  (and,  as  the  result  showed,  evi- 
dently must  be)  to  prejudice  the  plaintiff  and  discredit  him  in  the 
eyes  of  the  jury.  [Keating,  J. — The  Judge  could  do  no  more  than 
caution  the  jury  to  dismiss  that  matter  from  their  minds.]  The 
caution  was  idle  when  the  counsel  was  permitted  to  continue  reading 
the  several  passages  and  repeating  the  question.  Then,  the  summing 
up  of  the  learned  Judge  was  eminently  calculated  to  divert  the  atten- 
tion of  the  jury  from  the  issue  they  had  to  try.  The  question  being 
whether  the  assault  and  false  imprisonment  of  the  plaintiff  were  justi- 
fied by  the  circumstances  and  the  position  of  the  defendant,  the  doc- 
trines entertained  by  the  plaintiff, — assuming  that  there  was  any  evi- 
dence on  the  subject  before  them,— ought  not  to  have  been  paraded  be- 
fore the  jury  in  the  way  they  were,  with  the  expression  of  a  judicial 
opinion  that  those  doctrines  were  to  be  deplored  as  subversive  of  the 
best  interests  of  society.  The  whole  course  of  the  summing  up  showed 
the  impropriety  of  allowing  the  cross-examination  which  took  place. 
The  learned  Judge  was  also  wrong  in  telling  the  jury  that  the  defend- 
ant as  a  police  constable  had  a  right  to  be  present  at  the  meeting.  He 
might  by  reason  of  the  invitation  held  out  by  the  antiouncement  of 
the  meeting  have  been  entitled  to  be  there  in  his  private  capacity; 
but  he  had  no  duty  as  a  constable  to  be  there,  unless  there  was  rea- 
sonable cause  for  apprehending  a  breach  of  the  peace.  The  verdict 
evidently  was  not  the  result  of  a  deliberate  exercise  of  judgment  and 
discretion  on  the  part  of  the  jury,  but  was  plainly  influenced  by  the 
i^Qo^^  unfair  mode  in  which  the  trial  was  ^conducted,  and  the  erro- 
-'  neous  ruling  of  the  learned  Judge.  As  to  the  damages,  the 
verdict  was  manifestly  perverse,  the  plaintiff  having  proved  that  he 
necessarily  expended  71  145.,  and  the  jury  having  awarded  him  by 
way  of  compensation  for  that  loss,  as  well  as  for  the  inconvenienco 
and  indignity  to  which  he  was  unlawfully  subjected,  only  one  farthing. 

Ekle,  C.  J. — We  will  speak  to  my  Brother  Channell  before  wc 
decide  whether  the  rule  should  go  or  not.  Cur,  adv,  vuU, 

Ebls,  C.  J.,  now  delivered  the  judgment  of  the  Court. — In  this  case 
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the  plaintiff  in  person  moved  for  a  rule  to  show  cause  why  there 
should  not  be  a  new  trial,  on  several  grounds.     It  appeared  that  the 
plaintiff,  having  hired  a  field  for  the  purpose  in  the  neighbourhood 
of  Plymouth,  was  proceeding  to  deliver  an  address,   when  the  de- 
fendant, the  superintendent  of  the  Devonport   constabulary,  inter- 
posed to  prevent  it,  and  took  the  plaintiff  into  custody  for  an  alleged 
nssauU,  and  caused  him  to  be  conveyed  to  the  police  station,  and 
thence  before  certain  justices,  who,  after  a  lengthened  investigation, 
decided  that  the  charge  was  unfounded,  and  dismissed  the  plaintiff. 
The  two  questions  before  the  jury  were, — first,  whether  there  was 
any  justification  for  the  assault  and  imprisonment, — ^secondly,  what 
damages  the  plaintiff  was  entitled  to.     The  jury  found  that  there  was 
no  justification:  the   only  question,  therefore,   which  remained  for 
them  was,  what  damage  the  plaintiff  had  sustained.     The  jury  esti- 
mated that  damage  at  one  farthing.    The  main  complaint  now  is,  that 
there  was  a  miscarriage  on  the  part  of  the  learned  Judge,  in  several 
respects.     In  the  first  place,  it  is  said  that  he  failed  in  his  duty  in  not 
properlv  controlling  *the  learned  counsel  for  the  defendant  in  r^Qon 
his  mode  of  conducting  the  cross-examination  of  the  plaintiff.   ^ 
The  complaint  made  is,  that  the  counsel,  producing  a  certain  pam- 
phlet, asked  the  plaintiff  if  he  was  the  author  of  it;  and,  upon  his 
declining  to  answer  the  question,  upon  the  ground  that  his  admission 
of  the  authorship  might  render  him  liable  to  a  criminal  prosecution, 
and  the  learned  Judge  ruling  that  he  was  not  bound  to  answer,  the 
counsel  proceeded  to  read  several  portions  of  the  pamphlet,  repeating 
after  each  the  question  as  to  the  plaintiff's  being  the  writer,  which 
the  latter  each  time  on  the  same  ground  declined  to  answer,  thus,  it 
is  contended,  by  a  circuitous  mode  obtaining  what  was  tantamount  to 
an  admission  on  the  part  of  the  plaintiff  that  he  was  the  author,  and 
so  exciting  undue  prejudice  against  him  in  the  minds  of  the  jury. 
We  learn  from  my  Brother  Channell,  who,  in  order  that  he  might 
accurately  inform  us  of  what  passed,  has  referred  to  his  notes,  that  the 
plaintiff  is  under  some  misapprehension  on  the  subject.     The  learned 
Judge  reports  to  us  that  the  course  at  the  trial  was  this : — The  plain- 
tiff having  declined  to  say  whether  or  not  he  was  the  author  of  the 
pamphlet  produced,  and  the  Judge  having  ruled  that  he  was  not 
bound  to  answer,  Mr.  Smith  read  a  certain  letter  (which  probably 
formed  part  of  the  contents  of  the  pamphlet),  and  asked  the  plaintiff 
whether  he  was  the  writer  of  that  letter.     And  so  of  the  other  ques- 
tions,— each  relating  to  a  distinct  and  different  document ;  so  that  it 
was  not,  as  was  represented  by  the  plaintiff  on  moving,  repeating  the 
question  as  to  the  authorship  after  reading  several  passages  from  the 
same  book  or  document,  as  to  the  whole  of  which  the  plaintiff  had 
protected  himself  by  his  first  refusal.    Taking  that  as  the  report  of 
the  learned  Judge,  we  hold  that  the  first  ground  upon  which  this 
application  rests  fails  in  point  of  fact.    *Although  I  am  of  r^ooo 
opmion  that  the  presiding  Judge  has  the  duty,  as  was  con-  l  «*  ^ 
tended  by  the  plaintiff,  of  controlling  the  counsel  where  they  for  the 
purpose  of  prejudicing  a  party  with  the  jury,  or  for  any  other  pur- 
pose, persevere  in  putting  questions  which  the  Judge  has  ruled  to  be 
improper,  or  which  the  witness  is  not  by  law  compellable  to  answer, 
I  am  Dy  no  means  clear  that  a  mistake  made  by  the  Judge  in  the 
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exercise  of  his  discretion  in  that  respect  would  afford  ground  for  a 
new  trial.  That  point,  however,  for  the  reasons  I  have  already  stated, 
does  not  arise  upon  the  present  occasion. 

The  second  ground  of  complaint  was,  that  the  learned  Judge  com- 
menced his  summing  up  by  aeploring  the  opinions  professed  by  the 
plaintiff,  as  being  subversive  of  the  best  interests  of  society,  and  so 
materially  prejudiced  the  minds  of  the  jury  against  him.  The  report 
made  to  us  by  the  learned  Judge  disposes  of  this  ground  of  objection 
also ;  for,  he  tells  us  that  he  commenced  by  telling  the  jury,  that^ 
however  much  he  and  the  jury  might  deplore  the  existence  of  doc 
trines  and  opinions  such  as  those  to  which  allusion  had  been  made, 
they  must  endeavour  to  dismiss  them  fVom  their  minds,  and  keep  their 
attention  fixed  solely  upon  the  evidence,  and  give  their  verdict  accord- 
ing to  the  truth  and  justice  of  the  case.  There  is  therefore  no  pre- 
tence for  saying  that  the  plaintiff  sustained  any  prejudice  from  the 
manner  in  which  the  case  was  left  to  the  jury.  The  learned  Judg 
tells  us  that  the  defendant's  counsel  in  his  address  commented  freely 
upon  the  evil  tendency  of  the  doctrines  which  the  plaintiff  was 
assumed  to  entertain ;  and  that  the  remarks  which  fell  from  him  were 
intended  to  recall  the  attention  of  the  jury  to  the  issues  which  they 
had  to  try,  and  that  he  did  so  as  clearly  and  distinctly  and  impartially 
^QQATi  ^  ^^s  faculties  permitted  him  to  do :  and  *the  jury  upon  the 
^  conflict  of  evidence  before  them  came  to  the  conclusion  they 
did. 

The  next  ground  of  complaint  was  that  the  plaintiff  did  not  have 
an  impartial  trial ;  the  defence  having  been  conducted  at  the  expeose 
of  the  borough  fund,  and  many  of  the  jury  being  in  all  probability 
contributors  to  that  fund.  We  have,  however,  no  information  in  a 
legal  shape  that  any  of  the  jurors  were  in  point  of  fact  contributors 
to  the  borough  fund,  or  that  any  of  them  came  from  the  borough  of 
Devonport.    That  ground  of  complaint,  therefore,  also  entirely  fails. 

The  last  ground  of  the  motion  was,  the  inadequacy  of  the  damages, 
the  jury  having  awarded  the  plaintiff  only  a  farthing  by  way  of  com- 
pensation for  his  detention  for  several  hours  at  the  police  station,  when 
the  expense  actually  incurred  by  him  in  defending  himself  and  obtain- 
ing his  release  from  that  unfounded  charge  was  72.  14a.  Now,  if  I  sav 
clearly  that  there  had  been  anything  like  an  intentional  violation  of 
right  or  duty  on  the  part  of  the  jury,  I  should  think  it  a  fit  case  for 
the  interference  of  the  Court.  But,  unless  that  was  very  clearly  made 
out.  I  should  be  extremely  scrupulous  to  enter  into  any  discussion  as 
to  the  amount  of  damages,  which  is  entirely  a  matter  for  their  con- 
sideration. Where  a  party  has  been  illegally  imprisoned,  and  has 
been  put  to  expense  in  procuring  his  discharge,  ne  may  very  well 
urge  that  fact  before  the  jury  as  an  aggravation :  but  he  has  no  rigid 
to  demand  to  be  reimbursed  ex  debito  justitiee.  It  is  in  the  discretion 
of  the  jury  to  give  him  such  damages  as  they  may  consider  a  suffi- 
cient compensation  for  the  wrong  the  party  has  sustained,  irrespective 
of  any  expense  he  may,  perhaps  needlessly,  have  incurred  in  his  de- 
fence. I  am  altogether  unaware  of  the  nature  of  the  plaintiff's  reli- 
,ociK-|  gious  opinions  and  belief:  but  I  do  know  that  *8ome  men  pro- 
^  less  to  entertain  notions  and  opinions  the  dissemination  of 
which  the  law  holds  to  be  a  crime,  and  which  men  of  sound  and  well- 
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regulated  minds  woald  generally  esteem  to  be  erroneous  and  perni- 
cious ;  and,  if  they  thought  the  plaintiff  was  about  to  give  utterance 
to  opinions  such  as  those  hinted  at  on  the  trial,  it  may  be  that  the  jury 
considered  that  a  very  small  compensation  was  due  to  him  for  pre- 
venting him  from  doing  that  which  he  himself  might  afterwards  have 
deeply  regretted,  and  therefore  that  the  injury  he  had  sustained  by 
the  short  imprisonment  he  endured  was  one  for  which  a  large  sum 
ougJit  not  to  be  paid,  but,  on  the  contrary,  was  in  the  result  a  sub- 
stantial benefit  to  the  plaintiit)  and  therefore  amply  compensated  by 
the  small  sum  they  nave  awarded  him.  Upon  tne  whole,  I  am  not 
satisfied  that  wrong  has  been  done,  and  therefore  am  not  disposed  to 
interfere. 

WiLLiAKS,  J. — I  entirely  agree  with  what  has  fallen  from  my  Lord, 
and  would  only  add,  with  reference  to  the  contention  of  the  plaintiff 
that  be  ought  at  all  events  to  have  had  a  verdict  for  the  amount  of 
the  expenses  incurred  bv  him  in  his  defence  before  the  magistrates, 
that  he  had  no  more  riglit  to  recover  those  expenses  than  a  plaintiff 
in  an  action  for  an  assault  has  to  recover  the  amount  of  the  surgeon's 
bill  for  the  dressing  of  his  wounds.  It  is  a  matter  which  the  jury 
may  take  into  their  consideration,  but  that  is  all. 

BTLES,  J. — I  am  of  the  same  opinion.  By  the  law  of  England,  a 
man  has  an  undoubted  right  to  hold  what  opinions  he  pleases.  But, 
as  my  Lord  has  observed,  there  are  persons  who  profess  opinions  which 
strike  at  the  very  root  of  all  public  and  private  order  ana  *mo-  r^oofi 
rality,  and  the  dissemination  of  which  is  more  mischievous  '- 
than  almost  any  act  that  can  be  committed.  To  publish  these  is  a 
crime  justly  punishable  by  the  law.  I  wish  also  to  add  a  word  as  to 
the  power  ana  the  duty  of  the  Judge  to  prevent  the  reiteration  of  irre* 
levant  questions.  I  apprehend  the  rule  to  be  this, — ^that,  when  a 
question  is  put  with  a  view  to  discredit  a  witness,  the  Judge  has  no 
right  to  interpose  merely  because  it  is  not  relevant  to  the  matter  in 
controversy  between  the  parties ;  but  that,  when  the  question  is  nei- 
ther relevant  to  the  matter  in  controversy  nor  to  the  character  and 
credit  of  the  witness  as  such,  the  Judge  has  a  perfect  right  to  prevent 
such  question  from  being  put.  If  it  were  not  so,  every  man  who 
enters  the  witness-box  would  be  exposed  as  in  a  kind  of  moral  pillory, 
to  public  odium,  contempt,  and  riaicule.  But,  like  my  Lord,  I  am 
not  aware  of  any  case  in  which  a  new  trial  has  been  moved  for  on  the 
ground  of  the  Judge  having  declined  to  exercise  his  discretion  in  this 
respect.  This,  therefore,  being  a  mere  application  for  a  new  trial  on 
the  gpround  of  the  inadequacy  of  the  damages,  in  a  case  which  was 
purely  for  the  jury,  I  am  of  opinion  that  we  ought  not  to  interfere. 

Kbatino,  J. — I  agree  with  the  rest  of  the  Court  in  thinking  that 
no  rule  ought  to  be  granted  in  this  case.  With  regard  to  the  com- 
plaint that  the  defendant's  counsel  was  allowed  repeatedly  to  put  ques- 
tions for  the  purpose  of  endeavouring  to  elicit  from  the  plaintiff  the  fact 
that  he  entertained  peculiar  opinions  upon  religious  subjects, — ^it  seems 
to  me  that  it  was  highly  important  that  the  jury  should  be  fully  pos- 
sessed of  all  the  facts  which  could  show  what  amount  of  credit  was 
due  to  the  witness.  Though  I  fully  agree  that  such  a  course  of  exam* 
ination  should  not  be  carried  t<o  the  ^extent  of  persecution,  yet  rikQ07 
I  think  it  right  that  the  jury  should  have  every  opportunity,  L 
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either  from  his  answers  or  from  his  refusal  to  answer,  of  forming 
their  own  estimate  of  the  credit  due  to  him.  Bule  refased.(a) 

(a)  Th«  plaintiff  on  a  sabseqaent  day  asked  for  leave  to  ap]>eal :  Imt  the  Court  were  nnaoi- 
mously  of  opinion  that  the  ease  wai  not  a  fit  one  for  an  appeal. 


The  Company  of  FREE   FISHERS  AND  DREDGERS  OF 
WHITStABLE  in  the  County  of  KENT  v.  GANN. 

GANN  V.  JOHNSON  and  Others.    June  2. 

A  grant  by  the  Crown  to  a  nubjeet  of  the  soil  of  the  seashore  below  low-water  mark,  and  of 
a  toll  for  the  anchorage  of  Tessels  there,  may  be  presumed  to  have  had  a  legal  origin :  and 
fueh  a  toll,  if  found  to  exist,  may  be  enforced  by  distress. 

By  deeds  of  lease  and  release  of  the  11th  and  12th  October,  1791,  the  manor  of  Wbitstable^ 
and  the  royalty  of  fishery  or  oyster-dredging  within  the  said  manor,  were  eouTeyed  to  A. 
and  B. 

By  deeds  of  lease  and  release  of  the  24th  and  25th  of  October,  1702, — reciting,  amongst 
other  things,  that,  within  the  said  manor  of  Whitstable,  there  is,  and  for  many  hundred  yean 
then  last  past  had  been,  a  fishery  for  the  growth  and  improToment  of  oysters,  extending  from 
the  sea-beach  for  a  very  considerable  distance  into  the  sea,  managed  by  a  company  of  free- 
dredgers  called  "  The  Whitstable  Company  of  Dredgers," — the  manor  (proper)  was  limited  to 
A.  and  two  others,  in  fee,  and  **  the  royalty  of  fishery  or  oyster-dredging,  and  the  right  of  taking 
oysters  and  other  fish  within  the  said  manor,  and  the  ground  and  soil  of  the  said  fishery,  and  also 
the  customary  payments  usually  and  of  right  made  to  the  lord  of  the  said  manor  for  or  on 
account  of  the  anchorage  of  any  ship  or  vessel,  or  the  landing  of  any  goods  or  merehandiie 
within  the  said  manor,"  Ac,  to  C,  in  fee,  on  behalf  of  the  Company. 

By  an  Act  of  33  0.  3,  c.  42,  the  Whitstable  Company  of  Dredgers  were  incorporated  by  the 
name  of  "The  Company  of  Free  Fiphers  and  Dredgers  of  Whitstable;"  and,  in  pursuance  of 
that  Act,  the  fishery,  and  all  rights  appertaining  thereto,  were  by  deeds  of  lease  and  release  of 
the  4th  and  5th  of  June,  1703,  conveyed  to  the  Company. 

It  appeared  in  evidence  that  the  oyster  fishery  extended  about  two  miles  from  the  shors,  and 
far  below  the  ordinary  low-water  mark  :  and  that  the  Company  and  those  under  whom  thej 
claimed  had  so  far  back  as  the  year  1775  claimed  a  toll  of  1«.  from  every  vessel  anchoring  or 
grounding  within  the  space  covered  by  their  conveyance  ;  and  three  instances  were  proved  of 
the  claim  having  been  enforced  by  distress  from  vessels  anchoring  on  the  oyster-ground  below 
low-water  mark,  when  resisted,— there  being  no  evidence  to  show  that  the  claim  had  ever  besa 
resisted  without  recourse  being  had  to  a  distress : — 

Held,  that,  it  being  competent  to  the  Crown  to  grant  the  soil  of  the  seashore  and  the  right 
to  anchorage,  the  evidence  was  sufficient  to  justify  the  presumption  of  a  grant  baring  a  legal 
origin ;  that  the  right  of  distress  was  incident  to  the  right  tu  the  anohorage  ;  and  that  the  right 
to  the  anchorage  was  not  destroyed  by  the  severance  of  the  marine  from  the  terrestrial  part  of 
the  manor. 

The  first  of  these  was  an  action  brought  by  the  plaintiff,  a  com- 
pany incorporated  by  the  33  G.  3,  c.  42,  under  the  name  of  "  The 
^ooo-i  Company  of  Free  Fishers  *and  Dredgers  of  Whitstable,  in  the 
-'  county  of  Kent,"  to  try  their  right  to  receive  a  payment  of 
Is,  for  every  vessel  anchoring  on  certain  land  covered  by  the  sea,  the 
boil  of  which  was  claimed  by  the  plaintiffs. 

The  declaration  was  in  the  indebitatus  form  for  anchorage.  The 
defendant  pleaded  never  indebted. 

The  cause  was  tried  before  Erie,  G.  J.,  at  the  last  Spring  Assizes  at 
Maidstone,  when  a  verdict  was  found  for  the  plaintiffs,  leave  being  re- 
served to  the  defendant  to  move  to  enter  the  verdict  for  him  if  the 
Court  should  be  in  his  favour  upon  the  points  hereinafter  mentioned, — 
both  parties  undertaking  to  be  bound  by  the  decision  of  the  Court 
thereon,  unless  the  Court  should  give  leave  to  appeal,  and  to  appeal 
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on  those  points  only  on  which  the  Court  should  so  give  leave.    The 
evidence  given  at  the  trial  was  in  substance  as  follows : — 

By  deeds  of  lease  and  release,  bearing  date  respectively  the  11th 
and  12th  of  October,  1791,  the  fee  simple  of  the  manor  of  Whitstable, 
&c^  were  conveyed  to  Edward  Foad  and  James  Smith  in  equal  moieties 
as  tenants  in  common  in  fee.  The  following  is  an  extract  from  the  con- 
veying part  of  the  deed  of  release : — "All  that  the  manor  of  Whitstable. 
with  all  and  singular  the  rights,  royalties,  privileges,  members,  and 
appurtenances  thereof,  in  the  said  county  of  Kent ;  and  also  all  courts- 
leet,  oourtsbaron,  perquisites  and  profits  of  Courts,  to  the  same  be- 
longing or  in  any  wise  appertaining :  And  also  all  those  quit-rents 
[payable  yearly  to  the  said  manor  by  several  persons,  formerly  said  to 
amount  to  the  sum  of  ISL  18^.,  but  now  to  the  sum  of  17/.  16«.  per 
annum : 

"And  also  all  the  fishery  of  Whitstable,  being  a  royalty  of  fishery 
or  oyster-dredging  within  the  said  manor,  formerly  computed  to  be 
of  the  yearly  value  of  232.  4$.,  but  now  of  76/.  16^.  24.  per  annum,  on 
an  *average  for  the  last  seven  years;  together  with  all  and  r^ooQ 
singular  messuages,  houses,  outhouses,  buildings,  dove-houses,  '- 
bams,  stables,  mills,  tofts,  yards,  orchards,  gardens,  lands,  tenements, 
meadowes,  leasowes,  pastures,  feedings,  closes,  enclosures,  woods,  un- 
derwoods, trees,  rents  and  services  of  tenants  and  farmers,  quit-rents, 
free-rents,  rents  of  assize,  ways,  paths,  passages,  waters,  streams, 
fishings,  fishing-places,  watercourses,  ponds,  pools,  moats,  warrens, 
wastes,  waste-grounds,  commons,  common  of  pasture,  furzes,  heaths, 
moors,  marshes,  courts-leet,  courts-baron,  views  of  frankpledge,  per- 
quisites and  profits  of  courts  and  leets,  homages,  fealties,  reliefs, 
heriots,  escheats,  fines,  issues,  amerciaments,  goods  and  chattels  of 
felons  and  fugitives  and  of  persons  attainted  and  of  persons  outlawed 
and  put  in  exigent,  deodands,  waifs,  estrays,  treasure-trove,  fines,  for- 
feitures, mines,  quarries,  and  all  other  royalties,  franchises,  liberties, 
rights,  jurisdictions,  privileges,  immunities,  profits,  commodities,  emolu- 
ments, advantages,  and  hereditaments  whatsoever  to  the  said  manor, 
royalty,  and  fishery,  hereditaments,  and  premises  hereby  granted  and 
released,  or  intended  so  to  be,  or  any  of  them,  belonging  or  in  any- 
wise appertaining,  or  therewith  held,  used,  occupied,  or  enjoyed,  or 
acceptea,  reputed,  taken,  or  known  as  part,  parcel,  or  member  thereof, 
or  to  be  had,  received,  perceived,  or  taken,  used,  exercised,  or  enjoyed 
in,  upon,  or  out  of,  or  arising  from  the  same  manor  or  lordship,  royalty, 
and  fishery,  hereditaments,  and  premises,  or  any  of  them,  or  any  part 
or  parcel  thereof." 

By  deeds  of  lease  and  release  bearing  date  respectively  the  24th  and 
25th  of  October,  1792,  it  was,  amongst  other  things,  recited  and  limited 
as  follows : — 

"And  whereas,  within  the  limits  of  the  said  manor  of  Whitstable, 
there  is,  and  for  many  hundfed  years  *nowlast  past  hath  been,  r^qoA 
a  fishery  for  the  growth  and  improvement  of  oysters,  extending  *■ 
from  the  sea-beach  for  a  very  considerable  distance  into  the  sea,  and 
which  fishery  during  all  that  time  hath  been  managed  and  carried  on 
bv  and  at  the  expense  of  a  certain  company  of  free  dredgers,  called 
The  Whitstable  Company  of  Dredgers,  who  have  held  the  same  from 
time  to  time  as  tenants  under  the  lord  of  the  said  manor,  and  claim  to 
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be  entitled  to  hold  the  same  a»  free  flshersy  on  payment  of  saoh  ammal 
rents  as  are  hereinafter  mentioned :  And  whereas  it  hath  been  con- 
tracted and  agreed  by  and  between  the  said  parties  to  these  presents, 
that,  for  the  several  considerations  hereinafter  mentioned,  a  division 
shall  be  made  in  the  rights  of  the  said  manor,  royalty,  fishery,  heredi- 
taments, and  premises,  and  to  that  end  that  the  said  manor  and  all  the 
land&,  grounds,  quit-rents,  and  manor  rights  belonging  thereto  (excejit 
as  hereinafter  is  mentioned)  shall  be  the  property  of  the  said  Edward 
Foad,  John  Nutt,  wid  Stephen  Salisbury,  their  heirs  and  assigns,  and 
that  all  the  rights  of  the  lord  of  the  said  manor  in  the  said  fishery, 
and  the  ground  and  soil  thereof  from  the  south  and  south-east  sides  of 
the  sea-beach  (which  from  time  to  time  have  been  considered  as  the 
land  boundaries  of  the  said  fishery),  and  in  the  customary  payments 
usually  made  to  the  lord  of  the  said  manor  for  or  on  account  of  the 
anchorage  of  any  ship  or  vessel,  or  for  the  landing  of  any  goods  or 
merchandise,  or  for  the  admission  of  freemen,  or  other  payments  for 
the  regulation  of  the  freemen  or  fishery,  and  all  other  payments  what- 
soever St  the  water-court  of  free  dredgers  there  within  the  jurisdiction 
of  the  said  manor,  and  other  such  like  payments,  and  all  forfeitures, 
articles,  and  things  which  of  right  belong  to  and  are  the  property  of 
the  lord  of  the  said  manor  by  reason  of  any  wrecks  of  the  sea  or  such 
*391T  ^^^^  rights  and  *forfeitures  arising  within  the  limits  of  the  said 
-'  sea-beach,  shall  be  the  property  of  the  said  Thomas  Foord,  his 
heirs  and  assigns." 

*^  All  that  the  said  manor,  and  the  said  messuages,  lands,  quit-rents, 
rights,  royalties,  liberties,  privileges,  hereditaments,  and  all  and  sin- 
gular other  the  said  premises  hereby  or  mentioned  or  intended  to  be 
hereby  granted  and  released,  with  their  and  every  of  their  appurte- 
nances, save  and  except  the  said  royalty  of  fishery  or  oyster-dreaging, 
and  the  right  of  taking  oysters  and  other  fish  within  the  said  manor, 
and  the  ground  and  soil  of  the  said  fishery,  and  also  the  customary 
payments  usually  and  of  right  made  to  the  lord  of  the  said  manor  for 
or  on  account  of  the  anchorage  of  any  ship  or  vessel  or  for  the  landing 
of  merchandise  within  the  said  manor,  or  for  the  admission  of  freemen, 
or  other  payments  for  the  regulation  of  the  freemen  and  fishery  there, 
and  all  other  payments  whatsoever  at  the  water-court  of  free  cfredgers 
there,  and  all  such  like  payments,  and  all  manner  of  forfeitures,  articles, 
ttnd  things  which  of  nght  belong  and  are  the  property  of  the  lord  of 
the  said  manor  by  reason  of  any  wrecks  of  the  sea  or  other  such  like 
rights  and  forfeitures  arising  within  the  limits  of  the  sea-beach  afore- 
said,"— were  limited,  as  to  one  third  to  Edward  Foad  in  fee,  as  to  one 
other  third  to  John  Nutt  in  tee,  and  as  to  the  remaining  third  to 
Stephen  Salisbury  in  fee. 

And  "  all  the  said  royalty  of  fishery  or  oyster-dredging,  and  the 
right  of  taking  oysters  and  other  fish  within  the  said  manor,  and  all 
the  ground  and  sail  (if  the  said  fishery^  extending  as  hereinafter  is  men- 
tioned, and  also  the  customary  payments  usually  and  of  right  made  to 
the  hrd  of  the  said  manor  for  or  on  accourU  of  the  anchorage  of  any  ship 
or  vessely  or  for  the  landing  of  any  goods  or  merchandise  wUhin  the  said 
moQa-]  *wwMW'>  or  for  the  admission  of  freemen,  or  other  payments  for 
-'  the  regulation  of  the  freemen  and  fishery  there,  and  all  other 
payments  whatsoever  at  the  watei  -court  of  free  dredgers  there,  and  all 
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inch  like  pfsjmexkt&,  ftod  all  manner  of  forfeitures,  articles,  and  things 
wbicfa  of  right  belong  unto  and  are  the  property  of  the  lord  of  the 
said  manor  by  reason  of  any  wrecks  of  the  sea  or  other  such  like 
ri^tfl  and  forfeitures  arising  within  the  limits  of  the  sea-beach  afore- 
said, and  all  remedies  for  the  recovery  of  the  said  premises  respect- 
ively, "—wiere  limited  to  the  said  Thorny  Foord,  in  fee. 
The  deed  of  release  contains  the  following  elanses : — * 
**  And,  in  order  to  ascertain  the  boundary  of  the  said  oyster-fishery, 
and  how  &r  the  right  of  the  said  Thomas  Foord,  his  heirs  and  assigns, 
therein  shall  extend,  it  is  expressly  agreed  by  and  between  the  said 
Edward  Foad,  John  Nutt,  Stephen  Sidisbury,  and  Thomas  Foord,  for 
themselves  severally  and  respectively,  and  for  their  several  and  re- 
spective heirs  and  assigns,  that  from  henceforth  the  south  and  south- 
east sides  of  the  sea-beach  of  Whitetable  aforesaid,  as  the  same  is  and 
hereafter  shall  be  thrown  up  by  the  sea  from  time  to  time,  shall  be 
considered  and  taken  as  the  boundary  between  the  lands  of  them  the 
said  Edward  Foad,  John  Nutt,  and  Stephen  Salisbury,  their  heirs  and 
assigns,  and  the  lands  of  the  said  Thomas  Foord,  his  heirs  and  assigns ; 
and  that  such  sea-beach  and  all  the  lands  and  grounds  from  (hence  int» 
the  sea  so  far  as  the  said  fishery  extends,  whether  the  same  be  more  or 
less  than  the  quantity  of  land  now  belonging  to  the  said  fishery,  and 
all  payments  or  dues  for  the  anchorage  of  any  ships  or  vessels  or  for 
the  landing  of  any  goods  or  merchaiKTise  thei^,  and  for  the  admission 
of  freemen,  and  other  payments  for  the  r^ulation  of  the  freemen  and 
fishery,  and  all  other  payments  whatsoever  at  the  water^sourts  or 
courts  of  dredging  there,  *and  all  wrecks  of  the  sea  and  other  rtooo 
manor  rights  and  forfeitures  there  found,  shall  from  henceforth  '- 
be  held  and  enjoyed  by  and  be  the  property  of  the  said  Thomas  Foord, 
his  heirs  and  assigns,  subject  to  the  rignt  of  the  said  Company  of 
dredgers  in  the  said  fishery : 

"  And,  the  better  to  effect  the  purpose  of  the  now  reciting  indenture, 
the  said  Edward  Foad,  John  Nutt,  and  Stephen  Salisbury  appointed 
the  said  Thomas  Foord,  his  heirs  and  assigns,  their  attorney  and 
attorneys,  and  did  thereby  give  unto  the  said  Thomas  Foord,  his 
heirs  and  assigns,  power  to  appoint  a  steward  or  stewards  and  water- 
bailiff  or  water-bailifi^,  or  other  usual  officers  of  the  said  fishery,  and 
to  summon  and  hold  all  such  water-courts  or  courts  of  dredging  as 
should  be  necessary  to  be  held  for  admitting  freemen  to  participate  in 
the  rights  of  the  said  fishery  with  the  present  and  future  fireemen 
thereof,  and  to  impannel  and  swear  any  jury  at  such  courts,  and  make 
all  such  bylaws  and  orders  for  better  regulating  the  said  Company 
of  dredgers  as  should  be  thought  expedient  and  for  the  advantage  of 
the  Company ;  and  also  to  ask,  demand,  collect,  and  receive  from  all 
and  every  person  and  persons  whomsoever  all  customary  payments  or 
dues  for  the  anchorage  of  any  ships  or  vessels,  or  for  the  landing  of 
any  goods  or  merchandise  within  the  said  manor,  and  for  the  admis- 
sion of  freemen,  and  other  payments  for  the  regulation  of  the  freemen 
at  the  said  courts,  and  all  other  dues,  wrecks  of  the  sea,  and  such  like 
minor  rights  and  forfeitures  which  should  be  there  found,  and  to 
detain  and  keep  the  same  for  the  use  of  the  said  Thomas  Foord,  his 
heirs  and  assigns,  and  upon  receipt  thereof  to  give  acquittances,  &c., 
and,  in  cases  of  refusal,  to  bring  actions,"  &c. 
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^3941       ^^  ^^  ^^  "^^  ^^  ^'  ^'  ^'  ^^'  ^^^  ^^  ^^^  fishers  *aDd 
J  dredgers  of  Whitstable  were  incorporated.    Thej  have  ever 

since  carried  on  the  fishery  there  to  a  great  extent 

By  indentures  of  lease  and  release  bearing  date  respectively  the  4th 
and  5th  of  Juae,  1793,  and  made  between  the  said  Thomas  Foord  of 
the  one  part,  and  the  said  Company  of  Free  Fishers  and  Dredgers  of 
Whitstaole,  in  the  said  county  of  Kent,  of  the  other  part, — after 
reciting  in  the  said  indenture  of  release  the  hereinbefore  abstracted 
indentures  of  the  11th  and  12th  October,  1791,  a  mortgage  by  the 
said  Edward  Foad  to  Oeorge  Bigden,  and  the  reconveyance  by  the 
said  George  Bigden,  and  the  said  abstracted  indentures  of  the  24th 
and  26th  of  October,  1792, — and  reciting  that  the  purchase  so  made 
by  the  said  Thomas  Foord  of  the  said  royalty,  fishery,  and  heredita- 
ments, was  by  him  contracted  for  on  the  part  of  the  Company  of  free 
fishers  and  dredgers  aforesaid,  and  the  sums  of  800/.  unto  the  said 
Edward  Foad,  and  of  1530/.  unto  the  said  James  Smith,  making  22302^ 
which  were  the  consideration-moneys  in  the  said  indenture  of  release 
of  the  25th  October,  1792,  mentioned  to  have  been  paid  by  the  said 
Thomas  Foord  for  the  purchase  of  the  said  premises,  were  the  monejrs 
of  the  said  Company,  and  no  part  thereof  of  the  said  Thomas  Foord, 
which  he  did  thereby  acknowledge, — it  was  witnessed,  that,  in  con- 
sideration of  the  premises,  and  of  10«.,  he  the  said  Thomas  Foord  did 
J  rant,  release,  and  confirm  unto  the  said  Company  of  free  fishers  and 
redgers  (in  their  actual  possession,  &c.),  and  to  their  successors  and 
assigns,  All  that  the  royalty  of  fishery  or  oyster-dredging,  and  the 
right  of  taking  oysters  and  other  fish  within  the  manor  of  Whitstable, 
in  the  said  county  of  Kent,  and  the  grmmd  and  soil  of  the  said  fishery, 
i^QQ^I  extending  as  thereinbefore  was  mentioned;  and  also  the  *cus- 
^  tomary  payments  usually  and  of  right  made  to  the  lord  of  the 
said  manor  for  or  on  account  of  the  anchorage  of  any  ship  or  vessel, 
or  the  landing  of  goods  or  merchandise  within  the  said  manor,  or  for 
the  admission  of  freemen,  or  other  payments  for  the  regulation  of  the 
freemen  and  fishery  there,  and  all  other  payments  whatsoever  at  the 
water-court  of  free  dredgers  there,  and  all  such  like  payments,  and  all 
and  all  manner  of  forfeitures,  articles,  and  things  which  or  right  belonged 
unto  and  were  the  property  of  the  lord  of  the  said  manor  by  reason  of 
the  wrecks  of  the  sea  or  other  such  like  rights  and  forfeitures  arising 
within  the  limits  of  the  sea-beach  aforesaid,  and  all  and  singular  other 
the  premises  which  in  and  by  the  said  recited  indentures  of  lease  and 
release  of  the  24th  and  25th  of  October,  1792.  became  vested  in  the 
said  Thomas  Foord,  his  heirs  and  assigns,  or  in  any  person  or  persons 
whomsoever  in  trust  for  him  and  them;  and  all  the  reversion,  Ac. ; 
and  all  the  estate,  &c. ;  and  all  deeds,  &;c., — To  hold  the  same  unto  and 
to  the  use  of  the  said  Company  of  free  fishers  and  dredgers,  their  suc- 
cessors and  assigns,  for  ever." 

The  defendant  was  the  owner  of  a  vessel  called  the  Amoret;  and, 
on  the  29th  of  September,  1860,  the  said  vessel  cast  anchor  at  Whit- 
stable on  the  land  covered  by  the  water  of  the  sea,  anl  below  low- water 
mark ;  but  the  spot  where  the  said  vessel  so  anchorec*  was  and  is  within 
that  portion  of  the  manor  of  Whitstable  and  fishery  aforesaid  which 
is  claimed  by  the  plaintiffs  under  the  above  deeds,  and  under  the  cir- 
cumstances herein  stated,  as  their  soil  and  freehold. 
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The  plaintifib'  oyster-beds  extend  from  the  shore  for  about  two 
miles  oat  to  sea ;  and  the  said  vessel  was  anchored  about  half  a  mile 
from  the  shore,  upon  part  *of  the  land  claimed  by  the  said  r^ogg 
Company,  but  not  then  used  as  oyster-beds.  '- 

The  piainti£&'  claim  was  for  I5.  for  the  anchoring  on  the  soil  which 
they  allege  to  be  theirs. 

The  plaintifis  gave  evidence  to  prove,  and  the  jury  found,  that, 
from  1775  continually  down  to  the  present  time,  they  and  those  under 
whom  they  derived  title  had  from  time  to  time  claimed  as  of  right  to 
take,  and  had  taken,  the  sum  of  I5.  from  vessels  casting  anchor  within 
that  portion  of  the  manor  on  which  the  defendant's  vessel  had  cast 
anohor,  and  that  they  claimed  to  take  it  as  a  customary  payment  for 
such  use  of  the  soil. 

The  defendant  at  the  time  in  question  resided  and  dwelt  within  the 
Cinque  Ports  at  Whitstabie, — Whitstable  being  part  of  the  port  of 
Faversham,  which  is  a  limb  of  Dover.  The  said  vessel  at  the  time 
she  anchored  as  aforesaid  was  trading  to  Whitstable. 

The  charter  of  Edward  the  4th,  in  reference  to  the  exemption  of 
the  Cinque  Ports  was  proved  and  put  in  evidence  at  trial  by  the 
defendant :  See  Jeake's  Charters  of  the  Cinque  Ports. 

On  the  part  of  the  defendant,  it  was  submitted  that  he  was  entitled 
to  the  verdict,  on  the  following  grounds, — first,  that  the  soil  of  the  sea 
where  his  vessel  was  anchored,  being  below  low^-water  mark,  was 
vested  by  law  in  the  Crown,  and  could  not  be  held  by  a  subject, — 
secondly,  that  the  Company  had  no  right  to  claim  any  payment  for 
such  anchorage, — thirdly,  that,  if  ever  the  right  to  demana  a  payment 
for  anchorage  was  vested  in  the  lord  of  the  manor  of  Whitstable,  that 
right  was  extinguished  and  destroyed  when  the  manor  was  divided 
into  two  parts  (which  for  distinction  were  at  the  trial  called  respect- 
tively  the  terrestrial  'and  the  marine  manor), — fourthly,  that,  r^on^ 
if  the  right  was  not  so  extinguished  and  destroyed,  the  owner  '- 
of  the  terrestrial  portion  of  the  manor  should  have  been  joined  as  co- 
plaintift^— fifthly,  that  the  defendant  was  under  the  Cinque  Ports 
charter  proved  at  the  trial  exempt  from  the  said  claim  for  anchorage. 

Under  the  direction  of  the  learned  Judge,  the  jurv  found  for  the 
plaintilb,  the  several  points  of  law  above  mentioned  being  reserved. 

The  second  was  an  action  brought  by  the  plaintifi'  (the  brother  of 
the  defendant  in  the  ibrmer  case)  for  the  conversion  by  the  defendants 
(the  officers  and  servants  of  the  plaintifis  in  the  former  action)  of  an 
iron  chain  belonging  to  the  plaintifi)  which  was  seized  by  the  defend- 
ants as  a  distress  for  the  anchorage  or  groundage  claimed  by  the  Com- 
pany under  the  circumstances  detailed  in  the  statement  of  the  former 
case. 

The  defendants  pleaded, — first,  not  guilty,— secondly,  that  the  goods 
were  not  the  plaintifi'^s, — thirdly,  that,  long  before  and  at  the  time  of 
the  conversion  of  the  said  goods  in  the  declaration  mentioned,  the 
Company  of  Free  Fishers  and  Dredgers  of  Whitstable,  in  the  couuty 
of  Kcnt»  were,  and  still  are,  seised  in  their  demesne  as  of  fee  of  and  in 
the  ground  and  soil  of  a  certain  fishery  in  the  said  county  of  Kent,  to 
wit,  irom  the  south  and  south-east  sides  of  the  sea-beach  at  Whitstable, 
in  the  said  county,  as  the  same  is  thrown  up  by  the  sea  from  time  to 
time,  and  the  sea-beach,  and  all  the  lands  and  grounds  from  thence 
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into  the  sea  as  far  as  the  said  fishery  extends :  and  the  saidWhitstable 
Ooinpany,  and  all  those  whose  estates  they  now  have,  and  at  the  same 
time  when,  &c.,  bad,  of  and  in  the  said  ground  and  soil  of  the  said 
*fishery,  with  the  appurtenances,  from  time  whereof  the  memcHy 
of  man  is  not  to  the  contrary,  have  had,  received,  and  taken 
from  every  ship  or  vessel  arriving  and  anchoring  on  the  said  ground 
and  soil  of  the  said  Company,  a  certain  reasonable  toll  or  doty  by  way 
of  ancborase  for  the  said  vessel,  and  for  coming  and  anchoring  oa  the 
said  ground  and  soil  of  the  said  CSompany ;  and,  when  and  as  often  as 
the  said  toll  or  duty  hath  been  and  remained  unpaid  after  reasonable 
request  and  demand  tiiereof  made  by  the  owners  and  proprietors  of 
the  said  ground  and  soil  for  the  time  being,  from  time  to  time,  from 
time  whereof  the  memory  of  man  runneth  not  to  the  contrary,  have 
used  and  been  accustomed  as  of  right  to  seize  and  take  a  distress  or 
pledge  ft^om  and  off  the  said  vessel  as  and  for  and  by  way  of  security 
tar  and  in  order  to  obtain  payment  of  the  said  toll  or  duty :  that, 
before  and  at  the  time  of  the  said  conversion  in  the  declaration  men- 
tioned, a  certain  vessel  of  the  plaintiif  had  arrived  and  come  into  and 
upon  the  said  ground  and  soil  of  the  said  Company,  and  was  thsa 
anchored  thereon,  and  was  then  liable  to  pay  the  said  reasonable  toll 
for  such  anchorage  as  aforesaid,  to  wit,  the  sum  of  la. :  that  the  plain- 
tiff,  having  had  notice  of  the  premises,  and  being  requeued  to  pay  the 
amount  ofitthe  said  reasonable  toll  for  anchorage  of  his  said  vessel, 
neglected  and  refused  so  to  do;  whereupon  the  defendant  James 
Waters,  then  being  the  water-bailiff  of  the  said  Whitstable  Company, 
and  acting  as  suoh,  and  in  the  execution  of  the  commands  and  by  the 
authority  of  the  said  Company,  and  the  said  other  defendants  as  the 
servants  of  and  aiding  and  assisting  the  said  defendant  James  Waters 
in  bis  said  duty,  and  in  order  to  obtain  payment  of  the  said  toU,  and  as 
41099-1  ^^  ^^  a  reasonable  distress  or  pledge  for  the  said  toll,  ^seized 
-*  and  took  the  said  goods  of  the  plaintiff  in  the  deelaration  men- 
tioned, to  wit,  the  said  iron  chain,  the  same  being  a  reasonable  distress 
in  that  behalf,  and  then  being  in  and  upon  the  said  vessel  of  the  plain- 
tiff so  then  anchored  on  the  said  ground  and  eoil  of  the  said  ConmaBY, 
and  kept  posseasion  of  the  same  for  the  purpose  aforesaid  until  the 
said  toll  should  be  paid,  and  which  never  has  been  paid ;  and  which 
was  the  said  conversion  and  depriving  the  plaintiff  <k  bis  said  goods 
in  the  declaration  mentioned.     Issue  thereon. 

This  cause  came  on  to  be  tried  immediatelv  after  the  former,  the 
evidence  in  which  it  was  agreed  should  be  readf. 

On  the  part  of  the  plaintiff,  it  was  contended  that  the  Company 
were  not  entitled  to  the  right  claimed,  and  were  not  entitled  to  dis- 
train, on  the  following  grounds, — first,  that  the  soil  of  the  sea  where 
the  plaintiff^s  vessel  was  anchored,  being  below  low-water  mark,  was 
vested  by  law  in  the  Crown,  and  could  not  be  held  by  a  subject,^ 
secondly,  that  the  Company  had  no  right  to  claim  any  such  payment 
for  such  anchorage, — ^thirdly,  that  if  ever  the  right  to  demanol  a  pay- 
ment for  anchorage  was  vested  in  the  lord  of  the  manor  of  Whitstable, 
that  right  was  extinguished  and  destroyed  when  the  manor  was  divided 
as  aforesaid  into  two  parts,  the  terrestrial  and  the  marine, -^fourthly, 
that,  if  the  right  was  not  so  extinguished  and  destroyed,  the  owner 
of  the  terrestrial  portion  of  the  manor  should  have  joined  in  author- 
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wiag  tbe  distreaa, — fifthlj,  that  the  plaintiff  was  under  the  Ciiu|ue 
PortA  ohart^  exempt  from  the  said  <)laim  for  anchorage, — sixthly, 
that,  assuming  the  right  to  the  la.  anchorage  to  be  established,  toe 
Company  had  no  right  of  distress  as  incidental  to  the  right  of  anchor- 
HgOf  or  otherwise. 

*A  ▼erdict  was  taken  for  the  plaintif[l  subject  to  the  same  r«4QA 
r«.}8ervatioii  of  leare  and  upon  the  same  terms  as  in  the  former  ^ 


Ltuh,  Q,  C,  in  Easter  -Term  last,  on  the  part  of  the  defendants  in 
Grann  v.  Johnson,  obtained  a  rule  nisi  to  enter  a  nonsuit,  on  the 
pounds, — ^ftrst,  that  by  law  the  defendants  were  entitled  to  distrain 
for  the  anchorage, — secondly,  that  there  was  evidence  from  which  the 
jury  might  and  ought  to  have  found  a  usage  to  distrain,  if  that  were 
necessary. 

Mdwkins,  Q.  C,  on  a  subsequent  day,  on  the  part  of  the  defendant 
in  The  Free  Fishers  of  Whitstable  v.  Gann,  also  obtained  a  rule  nisi 
to  enter  a  nonsuit,  on  the  following  grounds, ^-^rst,  that  the  soil  of 
the  sea  where  the  defendant's  vessel  was  anchored  was  vested  in  the 
Grown, ^—seoondly,  that  there  was  no  evidence  of  any  grant  of  the 
said  fioil  to  the  plaintifis,  and  the  Judge  presiding  at  the  trial  ought 
nut  to  have  left  it  to  the  jury  to  say  whether  upon  the  evidence  they 
were  satisfied  that  the  plaintiffs  had  the  alleged  right, — thirdly,  that, 
if  the  soil  was  vested  in  the  plain tiSs,  they  had  no  right  to  claim  any 
payment  for  such  anchoring, — fourthly,  that  there  was  no  evidence  to 
support  the  plaintiflb'  case  or  their  right  to  take  the  toll  claimed,  and 
the  Judge  should  have  so  directed, — ^fifthly,  that  if  ever  the  right  to 
demand  a  payment  for  anchorage  was  vested  in  the  lord  of  the  manor 
of  Whitstable,  that  right  was  extinguished  and  destroyed  when  the 
mani>r  was  divided, — sixthly,  that,  if  the  right  was  not  so  extin- 
guiblied  or  destroyed,  the  owner  of  the  terrestrial  portion  of  the  manor 
should  have  been  joined  as  a  co-plaintiff, — seventhly,  that  the  defend- 
ant was  under  the  charter  proved  at  the  trial  ^exempt  from  the  r«4,Ai 


claim  or  demand  made, — ei^thly,  that  the  verdict  was  against 
the  evidence. 

Mawkins,  Q.  C,  and  J^yce,  showed  cause  against  the  first  rule. — 
The  first  plea,  which  sets  up  a  right  to  take  a  toll  from  vessels 
anchoring  on  the  ground  ana  soil  of  the  Company,  and  a  right  to 
distrain  for  it  if  unpaid,  was  not  sustained  by  the  evidence.  It 
was  distinctly  proved  by  the  plaintiff  (Mr.  Gann)  that  his  vessel 
was  anchored  below  low- water  mark :  and  it  is  clear  that  a  subject 
cannot  have  a  manor  out  of  the  kingdom,  in  a  place  which  is  sub* 
ject  to  the  Admiralty  jurisdiction.  [Erle,  G.  J. — The  evidence  was, 
that  the  vessel  was  anchored  as  far  below  the  low- water  mark  of 
a  medium  tide  as  the  low-water  mark  is  below  the  medium  high* 
water  mark  on  the  beach.  Lush,  Q.  G. — The  Gompany  claim  the 
whole  soil  of  the  manor  as  iar  as  the  fishery  extends.  Erlb,  G.  J. — 
The  deed  and  the  Act  of  parliament  confirming  it  convey  the  soil  and 
the  right  of  anchorage.  It  must  be  assumed  to  be  found  that  the 
Gompany  have  taken  anchorage  from  all  vessels  anchoring  on  the 
oyster-ground.]  Anchorage  is  a  franchise  incident  to  a  port  or  har- 
bour :  but  this  is  claimed  in  a  spot  which  is  an  arm  of  the  sea.  A 
right  of  distress  can  only  exist  by  the  common  law  ;  and  the  commuu 
law  of  England  does  not  extend  below  low-water  mark.    [Williams. 
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J. — 'There  certainly  is  more  difficulty  in  saying  tbat  tliere  can  be  a 
right  of  distress  for  anchorage  than  for  pickage  and  stallage,  where 
the  soil  is  used.]  If  the  right  could  exist  here,  it  would  be  incident 
to  the  manor,  which  has  been  severed  from  the  fishery.  But  it  is 
submitted  that  the  severance  has  destroyed  the  right ;  otherwise,  this 
inconvenience  might  follow,  that  by  severance  the  rights  and  burthens 
*4021  ™^g^*  ^  multiplied.  And,  assuming  that  the  *right  was  not 
-I  lost  by  the  severance;  at  all  events  the  persons  interested  in  the 
other  portion  of  the  manor  should  have  be^i  joined.  Besides,  Gann 
'was  a  resident  of  one  of  the  Cinque  Ports  (of  which  Whitstable  is  a 
member),  and  therefore  by  the  charter  of  Edw.  4  free  of  "  terrage"  or 
anchorage :  see  Jeake's  Charters  of  the  Cinque  Ports,  edit.  1728,  p. 
57.  [Erle,  C.  J. — The  evidence  was  certainly  very  scanty.  But  it 
was  assumed  to  be  almost  a  matter  of  course  that  the  Company  had  a 
right  to  distrain  for  the  Is.  anchorage,  if  they  were  entitled  to  the 
anchorage  at  all.] 

Lush,  Q.  C,  Deyimarif  Q.  C,  and  Needham,  contri. — The  right  of 
distress  is  incident  by  law  to  the  right  to  anchorage.  And,  if  not, 
there  was  abundant  evidence  here  of  a  prescriptive  right  to  distrain. 
Anchorage  is  a  compensation  payable  to  the  owner  of  the  soil  for  the 
use  of  the  soil,  and  very  much  resembles  pickage  and  stallage:  Hale 
de  Jure  Maris,  c.  v.  In  Gilbert  on  Distress,  4th  edit.  18,  it  is  said: 
"  A  third  case  where  a  distress  lies,  is,  for  toll  in  a  fair  or  market 
And  here  the  law  is  clear,  that,  where  a  lord  has  a  fair  or  market  by 
prescription,  and  hath  used  to  take  toll  of  cattle  sold,  if  such  toll  be 
not  paid  the  lord  may  seize  any  of  the  cattle  so  sold,  and  retain  them 
till  satisfaction  be  made  for  the  toll.  For,  the  prescription  is  built  on 
a  grant  of  the  King  which  by  length  of  time  is  supposed  to  be  worn 
out ;  and  that  grant  was  originally  made  for  public  utility ;  fairs  and 
markets  being  instituted  for  the  more  convenient  supplying  the  sub- 
ject with  the  necessaries  and  conveniences  of  life.  And  therefore  every 
subject  that  buys  there  may  very  reasonably  be  charged  for  that  con  veni- 
ency  with  a  moderate  toll ;  and  the  lord  hath  the  advantage  of  the 
♦403 1  *^^^^  ^  *  compensation  for  the  mischief  done  to  his  soil  by  the 
^  beasts  sold.  And  as  the  lord  might  have  distrained  the  beasts  for 
damage  feasant  if  he  had  not  such  fair,  so  he  may  distrain  for  the  toll 
which  is  in  nature  of  a  compensation  for  that  damage.  Hence,  it  should 
seem  reasonable,  that,  where  the  fair  or  market  subsists  merely  by  grant 
from  the  Crown, — as,  where  the  fair  is  newly  created  by  grant, — ^and 
toll  thereby  given  to  the  grantee,  that  he  may  distrain  for  such  toll; 
for,  qui  sentit  commodum  sentire  debet  et  onus;  and  an  action  of  debt 
would  be  no  remedy."  There  is  no  intimation  of  a  contrary  opinion 
to  be  found  in  any  of  the  books.  In  Yinckestone  v,  Ebden,  5  Mod. 
859,  it  was  held,  that,  if  a  corporation  be  entitled  to  a  toll  of  6d,  a 
chaldron  on  all  coals  shipped  at  a  certain  port,  the  tackle  of  the  ship 
on  which  such  coals  are  laden,  or  the  coals,  may  be  distrained,  at  the 
election  of  the  party,  for  the  non-payment  of  the  toll.  And  see  The 
Mayor,  &c..  of  Truro  v.  Reynalds,  8  Bingh.  276  (E.  C.  L.  R  vol.  21), 
1  M.  &  Scott  272  (E.  C.  L.  R.  vol.  28).  To  make  the  right  worth  any- 
thing, the  pijwer  of  distress  must  necessarily  be  incident  to  it.  [Erle, 
C  J. — This  is  not  quite  analogous  to  the  case  of  a  market.  The  an- 
ciiorag-j  is  claimed  for  something  done  upon  that  which  is  a  common 
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highway  for  all  Her  Majesty's  subjects.]  The  charge  is  in  respect  of 
the  anchor  entering  the  soil  of  the  company.  [Erle,  C.  J. — Assuming 
the  company  to  be  entitled  to  the  soil,  what  authority  is  there  for  say- 
ing that  there  can  be  a  right  in  a  subject  to  take  toll  in  respect  of 
something  done  below  low- water  mark  ?  Williams,  J. — In  Hale  de 
Portibus  Maris,  ch.  vi.,  p.  72,  it  is  said:  *'As  touching  the  right  of  the 
lord  of  the  port,  we  have  before  shown,  that,  though  of  common  right 
the  King  is  priraS  facie  the  owner  and  lord  of  every  public  seaport, 
yet  a  subject  may  by  charter  or  prescription  be  *lord  or  owner  f^aoa 
of  it.  This  ownership  that  the  King  primfi  facie  hath,  and  a  '■ 
subject  may  have,  is  of  two  kinds;  and  sometimes,  and  most  com- 
monly, they  concur  in  the  same  person :  but  they  may  be  divided, 
viz.  the  interest  or  ownership  of  propriety,  and  the  ownership  of 
franchise.  1.  The  ownership  of  propriety  is,  where  the  King  or  com 
mon  person  by  charter  or  prescription  is  the  owner  of  the  soil  of  a 
creek  or  haven  where  ships  may  safely  arrive  and  come  to  the  shore. 
This  interest  of  propriety  may,  as  hath  been  shown,  belong  to  a 
subject  But  he  hath  not  thereby  the  franchise  of  a  port ;  neither  can 
he  so  use  or  employ  it,  unless  he  hath  had  that  liberty  time  out  of 
mind  or  by  the  King's  charter.  Indeed,  he  may  bring  thither  for  his 
own  private  use  his  own  boats  and  vessels  to  carry  oflf  and  bring  in 
his  own  goods  that  are  not  customable,  as,  fish,  &c.;  but  he  may  not 
use  it  as  a  public  port,  or  admit  foreigners,  unless  in  case  of  necessity, 
nor  take  toll  or  anchorage  there  ;  for,  that  is  fineable,  either  by  present- 
ment or  in  a  quo  warranto,  as  hath  been  shown.  2.  The  ownership 
of  franchise.  This  is  that  which  gives  the  formality  or  denomination 
of  a  public  or  lawful  port,  and  becomes  a  free  arrival  of  ships  to  lade 
and  unlade  their  goods  and  merchandises ;  and  this  may  be  acquired 
by  prescription,  or  by  creation  by  the  King  either  by  proclamation  or 
by  charter.  Before  any  port  is  legally  settled,  although  the  propriety 
of  the  soil  of  a  creek  or  harbour  may  belong  to  a  subject  or  private 
person,  yet  the  King  hath  his  jus  regium  in  that  creek  or  harbour; 
and  there  is  also  a  common  lil)erty  for  any  to  come  thither  with  boats 
and  vessels  as  against  all  but  the  King.  And,  upon  this  account, 
though  A.  may  have  the  propriety  of  a  creek  or  harbour  or  navigable 
river,  yet  the  King  may  grant  there  the  liberty  of  a  port  to  B., 
*and  so  the  interest  of  propriety  and  the  interest  of  franchise  r^^nc 
several  and  divided.  And  in  this  no  injury  is  at  all  done  to  ^ 
A.,  for  he  hath  what  he  had  before,  viz.  the  interest  of  the  soil,  and 
consequently  the  improvement  of  the  shore  and  the  liberty  of  fishing : 
and,  as  the  creek  was  free  for  any  to  pass  in  it  against  all  but  the 
King,  for  it  was  publici  juris  as  to  that  matter  before,  so  now  the  King 
takes  off  that  restraint,  and  by  his  license  and  charter  makes  it  free 
for  all  to  come  and  unlade."  The  reason  of  that  is,  that  toll  of  that 
sort  is  a  flower  of  the  Crown,  which  no  subject  can  have  without  a 
grant  from  the  crown.]  This  is  not  a  claim  of  toll  traverse,  but  for  a 
payment  or  compensation  for  the  use  of  the  soil.  If  the  right  to 
distrain  be  not  incident  by  common  law  to  the  prescriptive  right 
claimed,  there  was  at  all  events  evidence  whence  the  Court  would  be 
justified  in  inferring  its  existence  with  a  legal  origin.  As  far  as 
living  memory  went  the  toll  of  Is.  for  anchorage  was  demanded  from 
all  vessels,  and  distrained  for  where  the  demand  was  not  complied 
witL    Then  can  there  be  a  right  in  a  subject  to  the  soil  of  an  arm 
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of  ike  sea  belov  low-water  mark  ?  By  the  deeds  of  the  11th  and 
12th  of  October,  1791,  the  manor  and  fishery  were  conveyed  by  Lord 
Bolinbroke  to  Foad  and  Smith,  by  the  description  of  ''AH  that  the 
manor  of  Whitstable,  with  all  and  singular  the  rights,  royalties,"  &c.; 
and  also  "  all  the  fishery  of  Whitstable,  being  a  royalty  of  fishery  or 
oyster-dredging  within  the  said  Tnanar,^^  which  in  the  Act  of  parliament 
incorporating  the  company  (33  Q.  8,  c.  42)  is  described  as  "  extending 
from  the  sea^beach  a  very  considerable  distance  into  the  sea."  Then, 
the  deeds  of  the  24th  and  25th  of  October,  1792,  which  divide  the 
marine  portion  of  the  manor  from  the  terrestrial,  vesting  the  latter  in 
♦4061   ^'®*^»  Nutt,  and  Salisbury,  and  vesting  in  *Thoma8  Foord  (in 

-I  trust  for  the  company)  '*  ail  the  rights  of  the  lord  of  the  said 
manor  in  the  said  fishery,  and  the  ground  and  soil  thereof  from  the  soath 
and  south-east  sides  of  the  sea-beach,"  also  describe  the  fishery  as  ex- 
tending from  the  sea-beach  for  a  very  considerable  distance  into  the 
sea.  An  oyster-fishery  necessarily  diiTers  from  every  other  sort  of 
fishery,  the  possession  of  the  soil  being  essential  to  it.  [Erle,  C.  J. — 
An  easement  would  be  enough.]  The  conveyance,  the  recitals  in  the 
Act  of  Parliament,  and  the  acts  of  user,  all  are  consistent  only  with 
the  right  to  the  soil.  [Williams,  J. — A  man  may  have  a  right  to 
liold  a  market  or  fair  on  the  soil  of  another.'  But,  if  he  has  always 
been  used  to  take  pickage  and  stallage,  that  would  be  cogent  evidence 
of  ownership  of  the  soil  in  him.]  The  effect  of  a  grant  by  the  Crown 
of  an  oyster-fishery  was  considered  in  the  recent  case  of  The  Queea 
r.  Cunmngham,  28  Law  J.,  M.  C.  96.  [Williams,  J. — That  case  de- 
pended upon  its  own  peculiar  facts :  it  cannot  much  assist  this  argu- 
ment.] Scratton  v.  Brown,  4  B.  &  0. 485  (E.  C.L.  R.  vol.  10),  6  D  &  B. 
536  (E.  C.  L.  B.  vol.  16;,  is  more  to  the  purpose.  There,  by  lease  and 
release  dated  in  1773,  A.  B.,  lord  of  the  manors  of  M.  H.  and  P.  P.,  bar- 
gained and  sold  unto  0.  D.,  E.  F.,  and  G.  H.,  "all  that  messuage,  tene- 
ment, boat-house,  &c.,  and  also  all  that  and  those  the  sea-grounds, 
oyster-layings,  shores,  and  fisheries  of  him  A.  B.,  commonly  called 
and  known  by  the  name  and  names  of  M.  H.  and  P.  P.  shores  or  sea- 
grounds,  with  full  and  free  liberty  to  C.  D.,  E.  F.,  and  G.  H.,  and 
their  heirs  and  assigns  for  ever,  to  fish,  dredge,  and  lay  oysters 
l&ereon,  and  from  thence  to  take  and  carry  away  the  same,  which 
said  sea-grounds,  oyster-layings,  shores^  and  fisheries  extended  from 
the  south  at  low-water  mark  to  the  north  at  high-water  mark, 
and  from  certain  sea-grounds  on  the  east  to  other  sea-grounds  on 
*4071   *^^^  west:    And  all  which  said  sea-grounds,  oyster-layings, 

J  shores,  and  fisheries  thereby  granted,  released,  dec,  contained 
in  the  whole  by  estimation  800  acres  of  land  covered  with  water,  or 
thereabouts,  as  the  same  were  beaconed,  marked,  and  stubbed  out."' 
Beservation  '*  to  the  grantor,  his  heirs  and  assigns,  lord  of  the  two 
manors,  of  all  manor  of  fish-royal,  and  all  wrecks  of  the  sea,  flotsam, 
jetsam,  and  ligan  within  the  said  manors,  and  all  manner  of  fran* 
chises."  And  by  the  tenendum  the  grantees  were  to  hold  the  mes- 
suage, tenement,  and  boat-house,  sea-grounds,  oyster-layings,  shores 
or  fisheries,  hereditaments,  and  premises,  with  the  appurtenances,  of 
the  grantor,  lord  of  the  two  manors,  by  such  suit  of  court  and  other 
services  as  were  or  of  right  ought  to  be  done  and  performed  bj  the 
other  freehold  tenants  of  the  same  respective  manors  seised  of  e^tate3 
of  inheritance  in  fee :  And  it  was  held,  that,  by  this  deed,  ihe  right  of 
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soil  in  the  seashore  passed  to  the  grantees.  This  is  one  of  the  oiitlets 
<^  a  navigable  riv^,  within  the  aefinition  of  an  "  arm  of  the  sea"  in 
Hale  de  Jure  Maris,  p.  19,  where  it  is  said :  **  The  most  of  the  rights 
of  fishing  in  the  sea  and  arms  and  creeks  thereof  belonging  by  usage 
to  subjects,  will  appear  to  be  bv  reason  of  the  propriety  of  the  verj 
water  and  soil  wherein  the  fishing  is,  and  some  of  them  even  within 
the  ports  of  the  sea."  Again,  at  p.  21,  it  is  said  that  **  a  subject  may 
by  prescription  have  a  wear  in  the  sea,  and  consequently  have  an 
interest  below  the  low-water  mark."  Again,  at  p.  S8,  the  learned 
author  says:  '*Tbfi  discovery  of  the  extent  of  the  prescription  or 
usage,  whether  it  extend  to  the  soil  or  not,  rests  upon  such  evidences 
of  fact  as  may  justly  satisfy  the  Court  and  jury  concerning  the  interest 
of  the  soil"  Ajaumgst  the  franchiaes  which  may  belong  to  a  subject, 
Lord  Hale  (p.  74)  mentions  "anchorage,"  which  he  *describe8  r#4Qo 
as  "  a  prestation  qx  toll  for  every  anchor  oast  there ;  and  some-  '- 
times  though  thece  be  no  aoehor«  And  this  doth  in  truth  properly 
aod  prima  facie  arise  from  or  in  respect  of  the  propriety  of  the  soil, 
and  IS  an  evidence  of  it  But  yet  it  is  not  so  always,  bttt  grows  due 
in  reapeet  of  tha  franchise ;  for,  many  times  where  the  shore  of  a 
harbour  belongs  to  n  private  Lord  or  owner,  yet  if  at  full  sea  a  ship 
lets  fall  an  anchor  upon  that  place,  the  King  or  lord  of  the  port  in 
point  of  franchise  bath  usually  the  anchorage."  The  next  objection 
id,  that  the  right  claimed  by  the  Company,  if  ever  it  existed,  was  lost 
by  the  severance  ot'  the  manor.  The  payment,  however,  is  claimed  in 
right  of  the  ownership  of  the  soil,  and  may  exist  by  immemorial 
usaffe  although  the  manor  itself  has  ceased  to  exist :  Scri  ven  on  Copy- 
holds, 4th  edit.,  p.  6»  Many. maritime  corporations,— ^the  corporation 
of  Sonthampton,  for  instance, — have  anchorage  rights  below  low- 
Vater  mark.  '  Here,  the  severance  was  under  the  authority  of  the  Act 
of  parliament.  The  last  objection  is,  diat  the  plaintiff, .  being  an 
inhabitant  of  Wfaitstable,  a  member  of  one  of  the  Cinque  Ports,  is  by 
force  of  the  charter  cyf  Edward  the  4th  exempted  from  this  charge. 
This  point  cannot  arise  in  the  case  of  Gann  f.  Johnson ;  for,  there  the 
plaintiff  merely  takes  issue  on  the  title  idleged  by  the  defendant's 
third  plea.  On  the  broader  ground,  however,  it  is  submitted  that  the 
cliarter  of  Edward  the  4th  does  not  apply  to  anch4)rage ;  and,  further, 
that,  even  if  the  words  are  large  enough  to  include  anchorage,  the 
Crown  had  no  right  to  exempt  an  individual  or  the  inhabitants  of  a 
district  fnom  a  payment  due  to  a  subject  in  respect  of  the  use  of  his 
own  property.  To  whom  is  the  exemption  granted?  To  the 
*'  barons,  or  freemen  or  resiaats  or  inhabitants  of  the  Cinque  Ports : 
*Jeake's  Charters  of  the  Cinque  Ports,  p.  6.  And  the  words  r*4AQ 
of  exemption  are  as  follows;-**'^  And  of  our  more  plentiful  ^ 
grace,  also  of  our  meer  motion  and  certain  knowledge,  have  granted, 
and  by  these  presents  do  grant,  for  us  and  our  heirs,  as  much  as  in  us 
16,  to  the  same  barons  and  good  men  of  the  Cinque  Ports  aforesaid, 
aud  to  the  barons  and  good  men  of  all  and  singular  the  ports  and 
towns  of  the  members  of  the  said  Cinque  Ports,  or  to  any  of  them, 
annexed,  united,  and  appertaining,  that  they,  their  heirs  and  suc- 
cessors, and  whosoever  are  resident  within  the  ports  and  members 
aforesaid,  or  within  any  of  them,  contributing  to  the  service  and 
shipping  aforesaid,  may  be  quit  for  ever  of  toll,  panage,  pontage, 
kaisage,  murage,  passage,  lastage,  stallage,  tallage,  carriage,  peisage, 
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picage,  termge,  and  scot  and  gild,  hildage,  souttage,"  &c.  Then,  is 
anchorage  within  the  charter?  There  is  no  such  word  used;  and 
*'  terrage,"  which  is  found  in  the  charter,  merely  means  bringing  to 
land,  a  due  "for  unloading  goods  before  they  come  up  to  the  common 
key"  (Ilale  de  Portibus  Maris,  p.  76),  and  not  a  breaking  of  the  soil. 
The  plaintiffs'  right  must  be  assumed  to  have  had  existence  prior  to 
the  statute  of  Quia  Emptores  (18  Ed.  1),  and  therefore,  be  it  a  claim 
of  toll,  or  for  a  compensation  for  the  use  of  the  land,  it  was  not  com- 
petent to  the  Crown  to  derogate  from  its  own  grant:  Chitty's  Pre 
rogatives  of  the  Crown,  p.  196.7a)  [Williams,  J. — It  is  quite  clear  that 
*4101  ^^^^  ^^  ^  *claim  of  toll.  You  cannot  have  an  uniform  fixed 
^  toll  without  a  Royal  grant.  You  may  take  a  compensation  for 
passing  over  your  land,  but  not  a  uniform  fixed  toll.]  This  is  not  a 
claim  of  toll  traverse. 

Hawkins^  Q.  C,  and  Joyce^  in  support  of  the  second  rule. — ^The  soil 
of  the  sea  below  low-water  mark  is  vested  in  the  Crown,  and  the 
Crown  has  no  power  to  grant  it  to  a  subject,  in  derogation  of  the 
rights  of  the  public.  In  an  Anonymous  Case,  1  Campb.  617,  n., 
Wood  B.,  says :  '*  A  navigable  river  is  a  public  highway ;  and  all 
persons  have  a  right  to  come  there  in  ships,  and  to  unload,  moor,  aod 
stay  there  as  long  as  they  please.  The  privilege  of  the  plaintiff  mast 
be  subservient  to  the  rights  of  the  public.  It  would  be  of  very  mis- 
chievous consequence  if  the  owner  of  a  fishery  could  prescribe  to  the 
public  how  and  where  they  are  to  moor  in  a  navigable  river.  The 
defendant  had  a  right  to  moor  and  remain  where  his  ship  lay  as 
long  as  convenience  required :  yet,  if  he  acted  wantonly  and  mali- 
ciously for  the  purpose  of  injuring  the  fishery,  the  plaintiff  is  entitled 
to  a  verdict,  but  not  otherwise."  The  Crown  itself  could  not 
claim  anchorage  in  this  spot:  and,  if  so,  it  was  not  competeni 
to  it  to  grant  such  a  right  to  a  subject.  A  grant  of  the  soil  to  a 
;,(.^^1  ^subject  could  only  be  made  subservient  to  the  rights  of  the 
■»  public.  The  grant  of  a  "fishery"  conveys,  not  a  territorial, 
but  an  incorporeal  hereditament  only :  and  "  the  holder  of  an  excla- 
sive  prescriptive  right  of  fishery  in  public  waters  enjoys  it  subservient 
to  the  superior  and  sacred  right  of  the  public  to  use  an  arm  of  the  sea 
or  river  for  the  purposes  of  navigation :"  Chitty^s  Prerogatives  of  the 
Crown,  c.  8,  s.  7,  p.  143.  The  title  under  which  the  Company  claim 
commences  with  the  deeds  of  the  11th  and  12th  of  October,  1791, 
which  purport  to  be  a  grant,  not  by  the  Crown,  but  by  Lord  Bolin- 
broke  to  Foad  and  Smith :  and  the  conveying  part  professes  to  grant 
the  manor  and  the  fishery ;  but  not  a  wora  is  said  about  the  soil  or 
about  anchorage,  nor  as  to  the  extent  of  either.  The  deed  of  1792, 
by  which  the  manor  was  divided,  professes  for  the  first  time  to  convey 

(a)  Id  Halo  do  Portibaa  Maris,  p.  75,  it  ii  said :  **  These  kinds  of  duties  were  sometimes 
eallod  toUs,  sometimes  eonsuetadines ;  toaehing  which,  when  they  were  in  the  King's  haodt 
not  lodged  in  a  snbjeot  by  grant  or  prescription,  the  King  by  his  charter  might,  and  oflco  did, 
grant  discharges,  as  well  as  of  other  inland  tolls.  Bnf^  when  they  wore  before  lodged  in  a  snb- 
Ject  by  grant  or  prescription,  ik*  King  eould  not  di§eharge  tkete  by  hU  ckarUr  ;  and  by  tbit  ve 
may  the  better  understand  those  ancient  charters.  Vide  Cart  Antiq.  E.  E.  n.  8,  the  grtot 
of  R.  1  to  the  Abbots  of  Peterborough  to  be  quit  of  aU  toU  in  foris  et  nundinis  et  omni  trsoiita 
pontium  maris  et  portnum  maris :  the  like,  ibid.  L.  11,  S6,  by  Hon.  S  to  the  Abbot  de  loco  Saneti 
Edmundi,  to  be  quit  of  toll  in  omnibus  foris  et  nundinis,  et  in  omni  transitu  pontium  riiniB  et 
maris  per  totum  regnum  ;  and  in  some  cases  to  be  quit  de  omnibus  consuetudinibns,  in  Ude  and 
of  tide,  by  strand  and  by  stream,  Ac,  which  are  not  intended  of  customs  properly  s6  calledt 
;vhieh  la  the  basineis  of  the  third  part  of  this  book." 
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"  the  ground  and  soil  of  the  fishery."  It  recites^  that,  "  within  the 
limits  of  the  manor  of  Whitstable  there  is,  and  for  many  hundred 
years  now  last  past  hath  been,  a  fishery  for  the  growth  and  improve- 
ment of  oysters,  extending  from  the  sea-becich  for  a  very  considerable 
distance  into  the  sea:^^  and  then  it  professes  to  grant  to  the  Company 
**  all  the  said  royalty  of  fishery  or  oyster-dredging,  and  the  right  of 
taking  oysters  and  other  fish  within  the  said  manor,  and  the  ground 
and  soil  of  the  said  fishery,  extending  as  hereinafter  is  mentioned :" 
and  then  it  goes  on  to  define  the  boundary  of  the  fishery,  but  it 
describes  only  the  boundary  between  the  fishery  and  the  terrestrial 
part  of  the  manor  from  which  it  is  severed, — "  from  henceforth  the 
south  and  south-east  sides  of  the  sea-beach  at  Whitstable  aforesaid,  as 
the  same  is  and  hereafter  shall  be  thrown  up  by  the  sea  from  time  to 
time,  shall  be  considered  and  taken  as  the  boundary  between  the  lands 
of  them  the  said  Edward  Foad,  John  Nutt,  and  Stephen  Salisbury, 
their  heirs  and  assigns,  and  the  *lands  of  the  said  Thomas  p^in 
Foord,  his  heirs  and  assigns."  Then  comes  the  conveyance  of  ^ 
June,  1793,  which  vested  the  fishery,  and  the  ground  and  soil  thereof, 
in  the  Company.  There  was  therefore  no  actual  conveyance  of  the 
soil  below  low-water  mark.  If  any  right  to  anchorage-toll  ever  existed, 
it  was  a  right  vested  in  the  lord  of  the  manor  as  incident  to  the  manor, 
and  so  lost  by  the  severance.  The  defendant  Gann,  as  a  resident  and 
shipowner  at  Whitstable,  was  by  the  words  of  the  charter  of  Edward 
the  4tb  clearly  exempted  from  this  impost. 

Erle,  C.  J. — I  am  of  opinion  that  the  Company  have  established 
their  right  to  the  anchorage  in  contest  in  these  cases.  The  first  piece 
of  evidence  was  the  deed  of  October,  1791,  by  which  the  manor  and 
fishery  of  Whitstable, — ^the  latter  being  described  as  extending  from 
the  sea-beach  for  a  very  considerable  distance  into  the  sea, — were 
conveyed  to  one  Edward  Foad  and  one  James  Smith.  As  far  as  can 
be  ascertained,  the  oyster-beds  extended  about  two  miles  out  to  sea : 
and,  though  the  first  deed  does  not  in  terms  profess  to  convey  the  soil 
of  the  fishery,  the  subsequent  deeds,  confirmed  by  the  Act  of  parlia- 
ment, do  expressly  convey  the  soil  as  far  as  the  oyster-beds  extend. 
Besides  that  conveyance,  there  was  some  evidence  of  user  by  taking 
Is.  for  anchorage  from  ships  anchoring  within  the  locus  in  quo  so 
early  as  the  year  1775 ;  and  there  was  strong  evidence  to  show  that 
since  the  date  of  the  conveyance  of  the  fishery  to  them  the  Company 
had  uniformly  enforced  the  claim  against  all  ships  dropping  their 
anchors  within  the  limits  of  the  fishery.  Every  presumption  is  to  be 
made  in  favour  of  long  usage :  and,  though  the  evidence  only  went 
back  to  the  year  1775,  it  has  been  repeatedly  laid  down,  that,  when  a 
continuous  user  has  been  shown  for  a  much  shorter  ♦period  r^^-to 
than  that  shown  here  (twenty  years'  user),  in  the  absence  of  ^ 
evidence  to  the  contrary,  the  jury  will  be  warranted  in  inferring  its 
existence  beyond  the  time  of  le^al  memory.  There  was  therefore 
evidence  in  this  case  from  which  the  jury  were  warranted  in  inferring 
that  the  anchorage  in  question  had  been  enforced  as  far  back  as  the 
time  of  legal  memory:  and  there  is  nothing  to  prevent  the  plaintiffs 
from  succeeding,  unless  it  be  shown  that  it  is  contrary  to  law  to  set 
up  such  a  claim  to  be  exercised  below  low-water  mark.  I  have 
listened  attentively  to  the  arguments  which  have  been  urged  on  the 
part  of  Mr.  Qann ;  but  no  authority  has  been  brought  to  our  notice 
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irliich  negatives  the  possibility  oi  the  existenee  o£  such  a  right  The 
soil  of  the  seashore  to  the.  extent  of  three  miles  from  the  beach  is 
vested  in  the  Crown :  and  I  am  not  aware  of  any  rule  of  law  which 
prevents  the  Crown  from  granting  to  a  subject  thai  whieh  is  vested  in 
Itself.  And,  if  the  Crown  did  grant  the  soil  of  the  shore  in  question, 
it  may  well  be  that  the  right  of  taking  an  anchorage^toU  of  la.  was 
granted  with  it.  Considering  the  nature  of  the  property, — ^an  oystcr- 
Hshery,-^it  seems  to  me  that  there  is  the  strongest  possible  presump- 
tion that  the  soil  would  be  granted,  and  the  right  to  the  Is.  compen- 
sation for  anchoring  there  likewise.  Nothing  has  been  cited  to  show 
that  such  a  grant  could  not  be  made ;  and  many  of  the  passages  cited 
from  Hale  go  to  show  that  a  district  or  arm  of  the  sea,  or  the  soil  c^  a 
navigable  river,  may  be  vested  in  a  subject :  and  it  is  most  clearly  for 
the  interest  of  the  public  that  a  grant  should  be  made  for  the  suste- 
nance of  a  profitable  fishery.  There  is  no  authority  against  it ;  and  the 
case  of  The  Duke  of  Somerset  v.  Fogwell,  5  B.  i  C.  875  (E.  C.  L.  R. 
vol.  11),  is  an  authority  to  show,  that,  where  the  terms  of  the  grant 
under  which  the  claim  is  made  are  unknown,  the  owner  of  a  several 
♦4141  *^^^^^/  ^^y  ^  presumed  to  be  the  owner  of  the  soil.  Now, 
^  the  existence  of  this  fishery  time  out  of  mind  is  recited  in  the 
Act  of  1793.  There  is  nothing  to  show  that  at  the  time  of  the  original 
grant  the  soil  was  not  granted.  The  nature  of  the  grant  would  render 
it  necessary  that  the  soil  should  be  granted ;  and  I  think  we  are  bound 
to  infer  from  the  usage  that  the  toll  was  granted  in  respect  of  the  use 
of  the  soil.  Our  attention  was  called  to  the  case  of  The  Mayor,  &c^ 
of  Colchester  v.  Brooke,  7  Q.  B.  889  (E.  C.  L.  R.  vol.  58),  in  which  the 
Court  lay  down  in  very  broad  terms  the  right  of  the  subject  to  the 
use  of  the  seas  and  navigable  rivers  for  the  passage  and  mooring  of 
vessels.  But  the  decision  we  come  to  pn  the  present  occasion  does 
not  in  the  smallest  degree  interfere  with  the  rights  of  all  persons  to 
navigate  and  moor  their  ships  in  the  waters  in  question.  That  ri^ht 
is  not  inconsistent  with  their  liability  to  pay  a  toll  for  the  dropping 
of  an  anchor  in  the  soil  of  the  Company.  There  is  nothing  to  show 
that  the  law  prohibits  the  enforcement  of  such  a  toll  by  the  owners 
of  the  soil,  and  there  is  authority  to  show  that  such  a  claim  may  law- 
fullv  be  made. 

Then  it  was  contended,  that,  assuming  that  the  right  to  take  this 
toll  for  anchorage  existed  from  time  immemorial,  it  existed  when  that 
which  has  been  called  the  terrestrial  portion  of  the  manor  and  the 
fishery  were  united,  and  was  incident  to  the  manor,  and  destroyed  by 
the  severance  effected  by  the  deed  of  October,  1792,  as  courts  and 
services  incident  to  a  manor  are  destroyed  by  the  severance  of  the 
manor  by  act  of  the  parties.  I  think  there  are  two  decisive  answers 
to  that  oDJection.  In  the  first  place,  the  la.  for  anchorage  would  not 
be  a  service  incident  to  the  manor,  but  a  payment  or  compensation  in 
respect  of  the  use  of  the  soil  of  that  portion  of  the  manor  which  was 
*4151  ^^^^®7^  ^  ^^^  plaintiff,  and  therefore,  on  the  ^division  of  the 
^  manor,  would  properly  go  with  that  part  And,  further,  if 
some  rights  are  extinguished  by  severance  of  the  manor  by  the  act 
of  the  parties,  the  passages  cited  from  Scriven  on  Copyholds  show 
that  they  are  not  so  extinguished  where  the  severance  takes  place  by 
the  act  of  the  law :  and,  the  severance  of  this  manor  having  been 
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effected  under  tfae  sanction  and  anthority  of  an  Act  of  parliament,  it 
may  be  said  to  have  been  severed  by  the  act  of  the  law.  But  the 
strongest  answer  is  that  before  given,  viz.  that  the  la,  toll  for  anchor* 
age  would  go  to  the  parties  to  whom  the  soil  of  that  portion  of  the 
manor  is  conveyed. 

Tlie  third  objeetion  which  was  urged,  was,  that  the  defendant,  Gann, 
as  an  inhabitant  of  a  limb  or  member  of  one  of  the  Cinque  Ports,  was 
exempted  from  this  toll  by  the  charter  of  Edward  the  4th,  which 
exempts  the  barons  and  good  men  of  the  Cinque  Ports  from  a  great 
variety  of  tolls  and  imposts.  Now,  one  answer  to  this  objection  is,  that 
"  anchorage"  is  not  one  of  the  tolls  mentioned  in  that  charter.  That 
which  approaches  the  nearest  to  it  is  "  terrage,"  which  Lord  Hale 
defines  to  be  a  toll  or  custom  for  putting  goods  or  merchandise  on  the 
land  or  shore, — a  thing  entirely  different  from  the  claim  here.  I  think 
it  may  be  open  to  very  great  doubt  whether  any  person  coming  to 
reside  in  any  of  the  Cinque  Ports  could,  assuming  the  exemption  to 
exist,  claim  to  be  entitled  to  it.  Moreover,  the  right  to  the  toll  must 
have  existed  as  early  at  least  as  the  statute  Quia  Emptores,  18  £.  1 : 
and,  if  it  existed  in  the  reign  of  Edward  the  First,  it  was  not  compe-  * 
tent  to  a  subsequent  monarch  to  derogate  from  the  grant  of  his  prede- 
ceesorr  For  these  reasons,  I  think  Mr.  Gann  cannot  set  up  any  valid 
exemption  by  reason  of  the  charter  of  the  Cinque  Ports. 

In  the  other  action  of  Oann  v,  Johnson,  the  main  o^uestion  was 
whether  the  Company  were  by  law  *authorized  to  distram  for  r^^.^ ^ 
the  1«.  for  anchorage.  The  evidence  of  usage  undoubtedly  is  '- 
Yery  slight.  On  three  occasions  the  claim  appears  to  have  been  disputed, 
and  as  many  times  was  it  enforced  by  distress.  There  was  no  evidence 
of  any  instance  where  the  claim  had  been  resisted  and  such  resistance 
had  not  been  followed  by  a  distress,  the  vessel  remaining  within  reach 
of  the  officers  of  the  manor  or  of  the  Company.  But  I  do  not  think 
my  judgment  would  rest  on  the  right  being  to  be  inferred  from  usage 
only.  I  think  there  is  a  very  strong  analogy  between  this  and  the 
case  of  goods  brought  apon  the  soil  of  the  lord  who  has  a  market  or 
fair,  in  which  case  it  is  laid  down  that  such  goods  are  distrainable  for 
toll,  inasmuch  as  if  there  were  no  market  or  fair  the  party  bringing 
the  goods  upon  the  land  would  be  a  trespasser.  The  right  to  the  toll 
and  the  right  to  distrain  for  it  are  incident  to  the  right  to  bring  the 
goods  to  the  market  or  fair.  As  the  lord,  says  Chief  Baron  Gilbert, 
'*  might  have  distrained  for  the  damage  if  they  had  come  without  a 
right,  so  it  is  to  be  presumed  to  be  an  incident  to  their  right  to  come 
that  be  should  have  a  right  to  distrain  for  the  toll.  The  law  is  clear, 
thaty  where  a  lord  has  a  fair  or  market  by  prescription,  and  is  used  to 
take  toll,  if  such  toll  be  not  paid  the  lord  may  seize  any  of  the  cattle 
so  sold,  and  retain  them  till  satisfaction  be  made  for  the  toll,  for,  the 
prescription  is  built  on  a  grant  from  the  King,  and  the  grant  is  made 
for  the  public  utility."  I  think  the  analogy  to  be  drawn  from  that 
extends  to  the  present  case;  and  that,  the  right  to  the  anchorage-toll 
existing,  as  I  think  it  does,  the  right  to  enforce  its  payment  by  distress 
is  an  incident  annexed  thereto  by  law.  The  usage  is  only  material  as 
showing  that  there  is  nothing  to  prevent  that  presumption  in  this  case. 
The  result  is,  that,  in  my  opinion,  the  Company  are  entitled  to  judg- 
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*4171  ^®^*  '°  ^^®  action  brought  by  them  for  the  *toll,  and  that  they 
-'   are  likewise  entitled  to  judgment  in  the  action  brought  virtually 
against  them  for  the  distress. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  I  do  not  pro- 
pose to  add  anything  to  what  the  Lord  Chief  Justice  has  said  upon 
the  general  points  of  the  case.     I  will  merely  say  a  word  as  to  the 

f)roposition  contended  for  by  Mr.  Hawkins,  that  there  could  not  he  a 
egal  right  in  a  subject  to  claim  a  toll  or  due  for  dropping  an  anchor 
on  a  spot  which  is  always  covered  by  the  sea.  It  is  said  that  oo 
amount  of  usage  can  establish  such  a  claim,  because  it  could  not  by 
possibility  have  a  legal  origin.  That  certainly  is  an  argument  which 
but  for  the  history  of  our  law  would  be  a  forcible  one.  It  is  said 
that  the  public  have  an  unquestionable  right  to  navigate  at  their  free 
will  and  pleasure  in  all  navigable  rivers  or  arms  of  the  sea;  and  that, 
if  they  have  that  right,  it  follows  that  they  have  the  right,  as  incident 
thereto,  to  drop  their  anchors  there.  The  same  argument  may  be  and 
has  been  urged  as  to  several  fisheries  claimed  in  navigable  rivers 
where  the  tide  flows  and  reflows.  The  right  of  fishing  in  a  navigable 
river  or  an  arm  of  the  sea  primfi  facie  belongs  to  the  public  at  large. 
But  before  Magna  Charta  the  Monarchs  of  this  realm  sometimes 
thought  themselves  entitled  to  abridge  the  rights  of  the  public  in  this 
respect:  and  that  was  the  origin  of  the  monopoly  of  several  fisheries. 
Since  Magna  Charta,  that  can  no  longer  be  aone.  As  to  the  povi'er 
of  the  Crown  to  transfer  to  a  subject  the  property  in  the  seashore, 
there  can  be  no  doubt.  This  is  distinctly  laid  down  in  the  passage 
cited  by  Mr.  Denman  from  Hale  de  Portibus  Maris,  p.  72,  where  it  is 
said, — "  As  touching  the  first  of  these,  the  right  of  the  lord  to  the 
port,  we  have  before  shown,  that,  though  of  common  right  the  King 
*4181  ^®  primH  facie  owner  and  *lord  of  every  public  seaport,  yet  a 
■'  subject  may  by  charter  or  prescription  be  lord  or  owner  o(  it" 
That  seems  to  show  that  by  a  grant  in  early  times  it  may  have  hap- 
pened that  the  soil  of  this  marine  manor,  as  it  has  been  called,  may 
have  been  transferred  by  the  Crown  to  a  subject,  from  whom  the 
fishery  Company  derive  their  title  in  the  manner  shown  by  the  evi- 
dence. It  does  not,  however,  follow,  because  a  part  of  the  soil  of  the 
seashore  has  by  grant  of  the  Crown  become  vested  in  a  subject,  that 
therefore  the  right  to  take  a  toll  for  anchorage  is  acquired.  The  con- 
veyance or  transfer  of  the  soil  from  the  Crown  to  a  subject  superin- 
duces this  consequence,  that  the  owner  may  prevent  the  public  from 
using  his  soil  without  his  permission :  but  the  right  to  demand  and 
enforce  a  toll  for  its  use  does  not  necessarily  follow.  Toll  is  a  matter 
of  Royal  grant.  That  is  the  reason  of  the  passage  from  Hale  to  which 
I  referred  in  the  course  of  the  argument,  where  it  is  said,  "  The  owner- 
ship of  propriety  is,  where  the  King,  or  a  subject  by  charter  or  pre- 
scription, is  the  owner  of  the  soil  of  a  creek  or  haven  where  ships 
mav  safely  arrive  and  come  to  shore.  This  interest  of  propriety  may, 
as  hath  been  shown,  belong  to  a  subject.  But  he  hath  not  thereby 
the  franchise  of  a  port ;  neither  can  he  so  use  or  employ  it,  unless  he 
hath  had  that  liberty  time  out  of  mind,  or  by  the  King's  charter. 
Indeed,  he  may  bring  thither  for  his  own  private  use  his  own  boats 
and  vessels,  to  carry  off  and  bring  in  his  own  goods  that  are  not  cus- 
tomable, as,  fish,  &c.,  but  he  may  not  use  it  as  a  public  port,  or  admit 


COMMON  BENCH  REPORTS.    (11  J.  SCOTT.    N.  S.)        418 

foreigners,  unless  in  case  of  Decessitj,  nor  take  toll  or  anchorage  there, 
for  that  is  fineable,  either  by  presentment  or  in  a  quo  warranto,  as 
hath  been  shown."  That  is  to  say,  that,  although  a  subject  may  be 
the  owner  of  the  soil  of  a  port  or  an  arm  of  the  sea,  and  may  prevent 
others  from  anchoring  therein,  yet  he  cannot  without  a  Royal  rtA-tq 
*gTant  or  charter  demand  toll  or  anchorage  there, — which  *• 
clearly  assumes,  that,  if  he  had  a  Royal  grant,  he  might  take  anchor- 
age. That  is  an  express  authority  to  show  that  the  claim  of  the 
owners  of  the  soil  in  this  case  may  Iiave  had  a  legal  origin :  and,  if 
so,  it  seems  to  me  that  there  was  abundant  evidence  of  an  exercise  of 
the  claim  for  anchorage  here,  to  warrant  the  presumption  that  it  had 
a  legal  origin. 

Byles,  J. — I  am  of  the  same  opinion ;  and  I  have  very  little  to  add 
to  that  which  has  fallen  from  my  Lord  and  my  Brother  Williams ; 
but  I  cannot  help  saying  that  I  see  no  reason  for  casting  any  doubt 
upon  the  existence  of  this  very  valuable  right.  Whether  the  locus  in 
quo  was  part  of  a  navigable  river,  or  an  arm  of  the  sea,  in  either  case 
it  was  originally  vested  in  the  sovereign.  It  is  plain,  from  the  deeds 
which  were  in  evidence,  that  it  is  now  a  portion  of  the  manor  of 
Whitstable ;  and,  if  so,  it  must  have  been  granted  by  the  Crown  to 
the  lord  of  the  manor  at  some  very  early  time,  before  the  statute  of 
Quia  Emptores,  in  1290.  The  Crown  cannot  at  this  day  create  a 
manor:  it  can  exist  only  by  prescription.  This  portion,  then,  of  this 
ancient  manor  having  come  to  the  hands  of  the  Whitstable  Fishery 
Company  in  the  manner  shown  by  the  subsequent  conveyances,  let  us 
see  how  they  have  exercised  their  rights  of  ownership.  They  have 
used  tbe  soil  for  the  formation  of  oyster-beds ;  and  they  have  as  far 
back  as  living  memory  goes,  and  farther,  demanded  and  exacted  pay- 
ment of  a  toll  of  1*.  from  all  vessels  found  anchoring  within  their 
fishery.  That  being  so,  they  are  the  owners  of  the  soil,  with  the  right 
to  receive  a  toll  for  anchorage  there.  It  is  said  that  the  right  to  the 
anchorage  was  lost  by  the  severance  of  the  fishery  from  the  terrestrial 
part  of  the  manor  in  1793.  But  that  cannot  be  so:  a  manor  cannot 
be  *divided  by  act  of  the  parties  in  respect  of  the  services  due  ri^Aoci 
to  the  lord ;  but  a  division  of  the  soil  of  the  manor  in  no  way  ^ 
interferes  with  the  enjoyment  of  the  rights  incident  to  the  use  of  the 
soil.  As  to  the  right  to  demand  the  anchorage,  I  have  nothing  to  add. 
And,  as  to  the  right  to  enforce  it  by  distress,  the  passage  cited  from 
Gilbert  on  Distress  seems  to  me  to  be  a  strong  authority  to  show  that 
it  may  be  so  enforced.  The  right  to  anchorage  is  closely  connected 
with  the  ownership  of  the  soil :  and,  unless  it  could  be  enforced  by 
distress,  it  would  be  next  to  impossible  to  enforce  it  at  all,  and  the 
right  would  be  valueless.  K,  then,  such  a  right  can  exist  by  prescrip- 
tion, three  instances  are  given  in  the  eviaence  of  its  having  been 
exercised,  and  its  exercise  acquiesced  in. 

The  small  number  of  instances  tends  rather  to  strengthen  than  to 
weaken  the  evidence  of  the  right;  because,  the  less  demur  there  was 
in  payment  of  the  toll,  the  fewer  would  be  the  cases  in  which  the 
right  to  enforce  it  would  be  exercised.  I  take  it,  then,  the  right  is 
clearly  established.  I  agree  with  my  Brother  Williams  that  toll,  even  a 
toll  traverse,  can  only  be  taken  by  virtue  of  a  grant  from  the  Crown. 
That  being  so,  this  anchorage  is  in  the  nature  of  a  toll,  and  possibly 
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may  fall  within  the  very  general  words  of  the  exemption  in  the  charter 
of  the  Cinque  Ports,  feut  this  toll  had  been  created  long  before  the 
date  of  that  charter :  and,  having  granted  it,  it  was  not  competent  to 
the  Crown  to  derogate  from  its  grant,  by  exempting  any  particular 
body  of  men  from  its  payment. 

Some  observations  were  made  in  the  coarse  of  the  argument  as  to 
the  form  of  the  pleadings  in  Gann  v.  Johnson.  But  it  is  unnecessary 
to  discuss  that.  The  parties  clearly  went  down  to  try  the  main  ques- 
tion which  was  involved  in  both  actions.  And,  without  saying  that 
*4211  ^^^  amendment  would  be  necessary,  it  *is  enough  to  say,  that, 
■*  if  an  amendment  were  necessary,  it  would  be  m^e.  in  order  to 
advance  the  real  justice  of  the  case.  Rules  accordingly. 


BADDELEY  v.  BERN  AND.    Nw.  2. 

Under  the  SOth  seetion  of  the  Connty  Coarts  Amendmeot  Aet,  19  A  20  Viet  e.  108,  a  pUintif 
in  an  action  of  eontraet  who  obtains  Judgment  by  default  for  a  inm  not  ezeeediag  20t,  if  eoH- 
tied  to  an  order  for  ooita  noder  the  eame  eireiiniit«nees  ai  would  have  entitled  him  to  eoiti 
under  the  earlier  County  Goiirte  Aoti  where  he  had  reeoTered  the  like  amount  by  a  trial  ud 
verdict 

But  the  application  should  be  made  at  Chambers. 

This  was  an  action  on  a  contract,  in  which  the  plaintiff  obtained 
judgment  by  default  for  a  sum  less  than  202. 

The  plaintiff's  attorney,  upon  an  affidavit  that  the  plaintiff  at  the  time 
of  the  commencement  of  the  action  lived  more  than  twenty  miles 
from  the  defendant,  applied  to  Byles,  J.,  at  Chambers,  for  an  order 
for  costs,  under  the  SOth  section  of  the  County  Courts  Amendment 
Act,  19  &  20  Vict.  c.  108,  which  enacts,  that,  "  where  an  action  of 
contract  is  brought  in  one  of  Her  Majesty's  superior  Courts  of  feconi 
to  recover  a  sum  not  exceeding  202.,  ana  the  defendant  in  the  action 
suffers  judgment  by  default,  the  plaintiff  shall  recover  no  costs,  unless 
upon  an  application  to  such  Court,  or  to  a  Judge  of  one  of  the  supe- 
rior Courts,  such  Court  or  Judge  shall  otherwise  direct."  The  learned 
Judge,  without  expressing  any  opinion,  referred  the  parties  to  the 
Court. 

Gray  now  moved  for  a  rule  to  show  cause  why  the  plaintiff  should 

not  have  his  costs.     He  submitted  that  the  obvious  meaning  of  the 

80th  section  of  the  19  &  20  Vict.  o.  108,  although  there  had  been  no  de- 

*4221  ^^^^^^  upon  it,  was,  that,  where  a  plaintiff  obtains  judgment 

J  *by  default  for  a  sum  not  exceeding  20Z,,  the  Judge  should  have 

Cower  to  make  an  order  for  costs  under  such  circumstances  as  would 
ave  induced  him  to  make  the  order  under  the  former  statute3(a) 
where  the  plaintiff  on  a  trial  had  obtained  a  verdict  for  a  sum  not 
exceeding  20Z. 

Erlb,  C.  J. — The  legislature,  in  making  the  provision  in  question, 
assumed  that  the  Judge  would  make  an  order  for  costs  upon  a  judg- 
ment by  default  in  an  action  of  contract  for  a  sum  not  exceeding  207., 
under  the  same  circumstances  as  those  under  which  he  would  have 
done  so  in  case  of  a  recovery  by  verdict.    I  think  the  plaintiff  is 

(a)  See  13  k  14  Viet  e  61,  u.    1, 12,  13,  And  15  A  16  VioL  e.  64,  i.  4 
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entitled  to  his  ooets.     But,  in  order  to  save  useless  expense,  the  plain- 
tiff  had  better  apply  to  my  Brother  Willes  at  Chambers,  with  an  inti- 
mation of  our  opinion. 
llie  rest  of  the  Court  concurring^  No  rule  was  granted.(a) 

(•)  Th«  AppUeatioB  wm  altorwtrdi  rmewed  at  Chambcrii  and  ah  order  made. 
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TIm  S4th  MOtioB  of  Uie  Common  Law  Procedure  Aot,  I860,  whieh  empowers  the  Judge  to 
certify  to  depriTO  the  pleintiir  of  coits  where  he  reeoTers  a  Terdict  for  leas  than  62.  in  an  aetion 
•*  for  an  aUeged  wrong/'  docs  not  apply  to  deftiiiM. 

The  43  BUs.  e.  6,  i.  S,  li  still  in  foree  in  actions  upon  promises. 

This  was  an  action  of  detinue  for  paper- writings  with  the  common 
money  counts. 

The  defendant  paid  one  shilling  into  Court  on  the  count  in  detinue, 
and  1622.  9^.  Id,  on  the  money  counts. 

At  the  trial,  before  Erie,  C.  J^  at  the  sittings  at  Westminster  after 
last  Term,  a  verdict  was  found  for  the  plaintiff  on  the  count  in  detinue, 
with  \s.  damages  (in  addition  to  the  Is,  paid  into  Court),  and  for  the 
defendant  on  the  other  counts:  and  the  learned  Judge  immediately 
after  the  trial  endorsed  on  the  record  a  certificate  in  the  following 
form : — "  I  certify  that  this  action  was  not  brought  to  try  a  right,  and 
that  the  action  was  not  proper  to  be  brought." 

On  the  taxation  of  costs,  the  master  allowed  the  defendant  the  costs 
of  the  issues  found  for  him,  to  the  amount  of  61Z.  I5.,  and  disallowed 
the  plaintiff  the  costs  of  the  issues  found  for  her,  from  the  time  of 
the  payment  of  money  into  Court,  by  reason  of  the  above  certificate, 
although  it  was  objected  on  her  part  that  the  certificate  was  inopera- 
tive as  not  being  warranted  by  the  84th  section  of  the  Common  Law 
Procedure  Act,  1860,  28  &  24  Vict.  c.  126.(a) 

*A  summons  was  afterwards  taken  out  before  Erie,  C.  J.,   r^A<%A 
for  a  review  gf  the  taxation,  on  the  ground  that  the  certificate  *- 
was  inoperative.     His  lordship  referred  it  to  the  Court ;  whereupon 

Lucixu  Kelly  moved  for  a  rule  nisi  to  the  same  effect. — The  84th 
section  of  the  Common  Law  Procedure  Act,  1860,  does  not  apply  to 
detinue,  which  is  an  action  ex  contractu :  Bro.  Abr.  Joinder  in  Action^ 
pi.  97.  Trover  and  detinue  cannot  be  joined :  Kettle  r.  Bromsall, 
Willes  120, — trover  being  an  action  for  damages,  and  detinue  for  the 
chattels  themselves :  Fitz.  N.  B.  188  A.  [Erlb,  C.  J. — In  Mills  v. 
Graham,  1  N.  R.  140,  detinue  and  trover  were  joined.]  In  one  sense, 
every  action  is  for  a  wrong ;  but  not  in  the  sense  in  which  the  word 
is  used  in  this  statute. 

(•)  Which  enacts,  that,  "  when  the  plaintiff  in  any  aetion  for  an  alleged  wrong,  in  any  of  the 
superior  Courts,  recovers  by  the  rerdict  of  a  Jury  less  than  6/.,  he  shall  not  be  entitled  to 
teeorer  or  obtain  from  the  defendant  any  costs  whaterer  in  respect  of  such  Tcrdiet,  whether 
given  apon  any  issue  or  issues  tried,  or  Judgment  passed  by  defkult,  in  ease  the  Judge  or  pre- 
siding ofllcer  before  whom  such  Terdict  is  obtained  shall  immediately  afterwards  certify  on  the 
back  of  the  record,  or  on  the  writ  of  trial  or  writ  of  inquiry,  that  the  action  was  not  really 
brought  to  try  a  right  besides  the  mere  right  to  reoover  damages,  and  that  the  trespafs  or 
gricTaaee  in  respect  of  which  the  action  was  brought  was  no*  ^fttl  and  malicious,  and  that 
the  aetion  was  not  flt  to  be  brought.' 
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Sance  showed  caase  in  the  first  instance. — This  is  substantiallj  an 
action  for  "  an  alleged  wrong"  within  the  statute,  the  words  of  which 
were  intended  to  have  a  larger  application  than  those  of  Lord  Den- 
man's  Act,  8  &  4  Vict.  c.  24,  s.  2.  To  entitle  the  plaintiff  in  detinue 
to  succeed,  there  must  be  a  wrongful  detention  of  the  thing  sought  to 
be  recovered.  [Byles,  J. — Do  you  find  any  authority  to  show  that 
detinue  has  ever  been  classed  with  torts?  Williams,  J. — In  Gled- 
stane  i\  Hewitt,  1  C.  &  J.  565,  570,t  1  Tyrwh.  415,  1  Price  P.  C.  71, 
Bayley,  B.,  says :  "  The  action  of  detinue  is  an  action  of  wrong.'' 
B7LBS,  J. — That  case  is  cited  in  Walker  v.  Needham,  4  Scott  N.  R 
222, 1  Dowl.  N.  S.  220,  where  it  was  held  that  detinue,  where  the  value 
of  the  chattel  sought  to  be  recovered,  and  endorsed  on  the  writ  of 
♦4251  *s^n™inons,  is  under  20'.,  is  triable  by  the  sheriff,  under  the  3 
-'  &  4  W.  4,  c.  42,  8.  17.]  Assuming  aetinue  not  to  be  within 
the  34th  section  of  the  23  &  24  Vict.  c.  126,  the  certificate  mav  be 
amended  by  making  it  a  certificate  under  the  43  Eliz.  c.  6,  s.  2,  it 
being  competent  to  the  Judge  to  give  that  certificate  any  time  before 
final  judgment  is  actually  8igned.(aJ  [Byles,  J. — How  can  an  action 
in  which  the  plaintiff  has  recoverea  162/.  be  said  to  be  frivolous  7] 

Erle,  C.  J. — Upon  the  facts  which  were  proved  before  me  at  the 
trial,  I  was  of  opinion,  that,  if  the  law  allowed  it,  the  defendant  was 
entitled  to  a  certificate  to  deprive  the  plaintiff  of  costs.  The  declara- 
tion consisted  of  a  count  for  money  received  by  the  defendant  to  the 
use  of  the  plaintiff,  upon  which  the  defendant  paid  into  Court  1621 
9s.  7d. ;  ana  there  was  a  count  in  detinue  for  papers,  on  which  la.  was 
also  paid  into  Court.  The  jury  found  that  enough  had  been  paid  in 
under  the  money  count,  and  that  one  document  had  been  detained  in 
respect  of  which  the  plaintiff  was  entitled  to  1^.  damages  beyond  the 
sum  paid  into  Court.  The  question  is,  whether,  under  these  circum- 
stances,  I  had  power  to  certify  to  deprive  the  plaintiff  of  costs,  under 
the  84th  section  of  the  Common  Law  Procedure  Act,  1860,  23  &  24 
Vict.  c.  126.  I  am  of  opinion  that  I  had  not, — ^that  that  section  does 
not  empower  the  Judge  to  deprive  the  plaintiff  of  costs  where  he 
recovers  a  verdict  for  less  than  51  in  an  action  of  detinue.  The  words 
of  the  earlier  part  of  the  section  are, — *'  When  the  plaintiff  in  any 
♦4261  ^^*^^^  ^^^  ^^  alleged  tvrong,  in  any  of  the  *superior  Courts,"  &c. 
^  I  must  confess  I  was  inclined  to  put  a  wide  construction  upon 
the  words  "  alleged  wrong."  A  party  who  wilfully  detains  the  goods 
of  another,  in  some  sense  commits  a  wrong  :  and,  although  the  action 
of  detinue  has  always  been  classed  amongst  actions  ex  contractu,  I 
should  have  thought  the  power  to  certify  was  extended  to  that  form 
of  action,  were  it  not  that  the  whole  purview  of  the  section  seems  to 
be  directed  to  the  case  where  damages  alone  are  sought  to  be  recovered 
by  way  of  compensation  for  a  wrong.  The  section  goes  on, — *'  he  shall 
not  be  entitled  to  recover  or  obtain  from  the  defendant  any  costs  what- 
ever in  respect  of  such  verdict,  whether  given  upon  any  issue  or  issues 
cried,  or  judgment  passed  by  default,  in  case  the  Judge  or  presiding 
officer  before  whom  such  verdict  is  obtained  shall  immediately  after- 
Co)  See  HollftDd  ».  Oore,  3  T.  R.  38,  n.,  Swinnerton  v.  Jerris,  2  Tidd'a  Pr.  1004,  3  BMt497, 
n.,  Foxall  v.  Banka.  6  B.  A  Aid.  536  (E.  G.  L.  R.  yol.  7),  Woolley  r  Whitby,  2  B.  A  C.  680  (B. 
G.  L.  R.  Tol.  9),  4  D.  A  R.  147  (B.  C.  L.  R.  toI  10),  Johnaon  r.  Stanton,  2  B.  A  C.  621,  4  D.  A 
R.  156 :  and  aee  per  Parke,  B.,  in  Morgan  v.  Thome,  7  M.  A  W.  400,t  9  Dowl.  P,  0.  228. 
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wards  certify  on  the  back  of  the  record,  or  on  the  writ  of  trial  or  writ 
of  injury,  that  the  action  was  not  really  brought  to  try  a  right  besides 
the  mere  right  to  recover  damages,^^  &c.  It  seems  to  me,  therefore,  that 
the  legislature  did  not  intend  to  comprise  within  this  enactment  the 
case  of  a  party  seeking  to  recover  something  besides  damages.  Here, 
by  the  Common  Law  Procedure  Act,  1854,  s.  78,  the  plaintiff  may 
have  judgment  to  recover  the  chattel  itself.  I  cannot  therefore  say 
that  this  is  an  action  brought  merely  to  recover  damages  for  the  wrong. 
Consequently  I  had  no  authority  to  give  the  certificate  I  did.  Then, 
it  is  said  that  I  may  still  certify  under  the  48  Eliz.  c.  6,  s.  2.  But 
detinue  is  clearly  in  form  an  action  ex  contract^,  and  at  the  time  of 
the  passing  of  that  Act  was  commonly  joined  with  debt  Suppose,  in 
the  time  of  Elizabeth^  a  sum  of  1622.  9^.  Id,  had  been  paid  into  Court 
m  an  action  of  debt  and  detinue,  and  the  plaintiff  had  recovered  a  ver- 
dict for  Id.,— could  the  Judge  have  certified  that  the  action  was  a  fri- 
volous and  vexatious  one,  although  the  ^plaintiff  had  recovered  ri^Anfj 
162/.  9s,  7d,  upon  one  count,  and  Is.  upon  the  other?  Clearly  ^ 
he  could  not    I  think  Mr.  Kelly  is  entitled  to  his  rule. 

Williams,  J. — I  am  quite  of  the  same  opinion.  It  appears  from 
the  judgment  of  Bayley,  B.,  in  Gladstone  v.  Hewitt,  that,  notwith- 
standing detinue  is  classed  amongst  actions  ex  contracts,  the  gist  of 
the  action  is  the  wrongful  detainer  .(a)  I  should,  therefore,  have  had 
no  difficulty  in  holding  the  word  "  wrong"  to  include  detinue,  if,  look- 
ing at  the  rest  of  the  section,  such  a  construction  could  be  considered 
to  be  compatible  with  the  apparent  intention  of  the  legislature.  I 
agree,  however,  with  my  Lora  in  thinking  that  the  contrary  appears. 
The  legislature  in  the  S4th  section  of  the  28  k  24  Vict  c.  126,  speaks 
of  actions  which  are  the  subject  of  the  enactment  as  actions  wherein 
the  exclusive  object  of  the  plaintiff  is  the  recovery  of  damages.  That 
section,  therefore,  can  have  no  application  to  an  action  of  detinue,  the 
object  of  which  \b  to  recover  the  chattel  detained  as  well  as  damages 
for  the  wrongful  detention.  The  certificate,  which  professed  to  be 
founded  upon  that  statute,  can  have  no  operation.  As  to  the  rest,  I 
concur  with  my  Lord  in  thinking  that  this  was  not  a  case  in  which  a 
certificate  could  have  been  granted  under  the  statute  of  Elizabeth. 

Btlss,  J. — I  also  am  of  opinion  that  the  rule  should  be  absolute 
for  a  review  of  the  taxation  in  this  case.  According  to  all  the  autho- 
rities, from  Brooke's  Abridgment,  Joinder  in  Accion^  pi.  97,  down  to 
the  0866  of  Walker  v.  Needham,  4  Scott  N.  B.  222, 1  Dowl.  N.  S.  220, 
detinue  has  always  been  considered  to  be  an  action  ex  *con-  r^Aog 
tractii.  Now,  the  84th  section  of  the  Common  Law  Procedure  ^ 
Act,  1860,  in  addition  to  the  use  of  the  words  **  alleged  tvrong^^  in  the 
earlier  part,  speaks  in  the  latter  part  of  ''  the  trespass  or  grievance  in 
respect  of  which  the  action  was  brought."  It  seems  to  me,  therefore, 
to  be  clear  that  an  action  of  detinue,  which  is  not  and  cannot  properly 
be  called  an  action  for  the  recovery  of  damages,  does  not  fall  within 
the  meaning  of  the  section.  Then,  as  to  the  statute  of  Elizabeth,-^ 
which  no  doubt  is  still  in  force  with  regard  to  actions  on  promises : 
see  Towttsend  v.  Syms,  2  Car.  &  K.  881  (E.  C.  L.  R.  vol.  61) ;  Richards 
r.  Bluck,  6  C.  B.  448  (E.  C.  L.  R.  vol.  60),  6  D.  &  L.  884.(6)    The  oro. 

(a)  See  GloumaD  «.  White,  7  C.  B.  iS  (B.  C.  L.  R.  yol.  62). 

{h)  Ib  Biiehardf  v.  Slsok,  whioh  wm  an  MtioD  of  ooTenani  ob  a  turning  teaaa^  the  defeodaDt 
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fessed  object  of  that  statute  was,  to  avoid  trifling  and  frivolons  saits. 
Its  title  is  '^  An  Act  to  avoid  trifling  and  frivolous  suits  in  law  in  Her 
Majesty's  Courts  in  Westminster."  The  preamble  is, — "  For  avoiding 
the  infinite  number  of  small  and  trifling  suits  commenced  or  prose- 
cuted against  sundry  Her  Majesty's  good  and  loving  subjects  in  Her 
Majesty's  Courts  at  Westminster  (which  by  the  due  course  of  the  laws 
of  this  realm  ought  to  be  determined  in  inferior  Courts  in  the  coun- 
try), to  the  intolerable  vexation  and  charge  of  Her  Majesty's  sub- 
jects," be  it  enacted,  &c.  It  is  plain,  therefore,  that  this  statute  strikes 
at  frivolous  and  vexatious  suits,  in  the  sense  of  their  being  brought 
for  the  recovery  of  small  sums  of  money,  and  nothing  else.  By  this 
action  the  plaintiff  sought  to  recover,  and  did  recover,  the  large  sum 
♦42Q1  ^^  ^^^''  ^*'  ^^'  upon  the  money  *count.  It  is  clearly  not  a  case 
-'  for  a  certificate  under  the  statute  of  Elizabeth. 
Keating,  J.,  was  engaged  in  the  Divorce  Court. 

Bule  absolute.(a) 

paid  lOi.  into  Conrt  upon  one  breaeh  (which  ram  was  Moopted),  and  the  plaintiff  reeorered  a 
rerdict  in  reipeot  of  another  breaeh,  with  ]«.  damages.  The  Jndge  eerUfled  under  the  43  Bia. 
e.  6,  t.  2,  *'  that  the  Jury  in  thia  eanee  found  a  Terdiet  for  It.  and  no  more :"  and  the  Coait  hiM, 
that,  notwithitanding  thir  eertilieate,  the  plaintiff  waa  entitled  to  oosta. 

(a)  Ae  to  the  form  of  the  oertificate  under  the  2S  k  S4  Viet.  e.  126,  a.  84,  aee  Saandm  a. 
Kirwan,  10  G.  B.  N.  B.  614  (B.  C.  L.  R.  Tol.  100),  and  Ooodinf  v.  BritnaU,  anti,  p.  14S. 


SEARLE  V.  LINDSAY  and  Others.    Nov.  22. 

A  master  ii  not  retponsible  for  an  iqjury  oeeasioned  to  a  lerTaiit  by  taekle  defeetiTe  direagh 
the  neglect  of  a  fellow-serrant,  if  there  be  no  negligenee  or  want  of  eare  on  the  part  of  theaaa- 
ter,  either  as  respeote  the  providing  of  proper  machinery,  or  the  competen<7  of  the  nrTaaL 

The  plaintiff  was  engaged  as  third  engineer  on  board  a  steam-yessel  of  which  the  defeadsati 
were  the  owners,  and,  whilst  employed  with  others  under  the  orders  of  the  chief  engineer  ia 
taniing  a  winch,  one  of  tbe  handles  came  off  in  consequence  of  the  machine  being  throagh  the 
neglect  of  the  chief  engineer  in  a  defectiye  and  unsafe  condition,  and  the  plaintiff  was  ssrieaaly 
injured, — Held,  that  the  owners  were  not  liable. 

This  was  an  action  against  shipowners  for  an  injury  occasioned  to 
the  plaintiff,  an  engineer  on  board  their  vessel,  through  the  insuffi- 
ciency and  defective  state  of  the  machinerv. 

The  first  count  of  the  declaration  stated  that  the  defendants  were 
possessed  of  a  certain  steamship  or  vessel  called  the  Ireland,  and  tbe 
plaintiff  for  certain  hire  and  reward  therefor  to  be  paid  to  him  agreed 
with  the  defendants  to  serve  and  do  the  work  and  duties  of  third 
engineer  on  board  the  said  vessel  during  a  certain  voyage  from  Ports- 
mouth to  Kurrachee,  and  back  to  England ;  and  that  the  defendants 
undertook  to  provide  the  said  ship  or  vessel  with  good  and  sufficient 
machinery  ana  apparatus  necessary  for  the  purpose  of  working  and 
navigating  the  said  vessel  during  the  said  voyage,  and  to  secure  and 
fasten  well  and  sufficiently  the  same  for  the  purposes  aforesaid ;  and 
♦4^01  ^'^^^^^P^^  **^®  plaintiff  entered  on  boara  the  said  vessel,  and 
^  upon  the  terms  aforesaid ;  yet  the  defendants  did  not  provide 
the  said  vessel  with  good  and  sufficient  machinery  and  apparatus  for 
the  purpose  of  navigating  and  working  the  said  vessel  during  the  said 
voyage,  and  did  not  well  and  sufficiently  secure  and  fasten  the  said 
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Tnachinerj  and  apparatus  then  on  board  the  said  vessel,  whereby  and 
in  consequence  of  which  the  plaintiff,  who  was  working  at  the  winch 
on  board  the  said  vessel  during  the  said  voyage,  was  severely  bruised, 
hurt,  and  wounded,  and  was  permanently  injured,  and  rendered  unfit 
for  work,  and  incurred  great  expense  and  loss  of  time  in  endeavour- 
ing to  be  cured  of  the  said  injuries. 

The  second  count  stated  that  the  plaintiff  was  employed  by  the  de- 
fendants to  do  the  work  and  duties  of  third  engineer  upon  and  about 
the  machinery  and  apparatus  on  board  the  defendants'  said  steamship 
or  vessel  called  the  Ireland,  to  be  used  for  the  purpose  of  working 
and  navigating  the  said  vessel  during  a  voyage  from  Portsmouth  to 
Eurrachee  ana  back  to  England,  which  said  machinery  and  apparatus 
were,  by  the  negligence  and  default  of  the  defendants,  constructed 
unsafely  and  with  defective  and  improper  materials,  and  were  in  an 
unsafe  condition  and  unfit  for  the  purposes  of  working  and  navigating 
the  said  vessel  during  the  said  voyage  as  aforesaid,  which  the  defend- 
ants well  knew,  but  of  which  the  plaintiff  was  ignorant ;  and,  by  rea- 
son of  the  premises,  whilst  the  plaintiff  was  so  employed  as  such  engi- 
neer as  aforesaid,  working  at  the  said  apparatus  on  board  the  said 
vessel  during  the  said  voyage  as  aforesaia,  one  of  the  handles  of  the 
winch  belonging  to  the  said  apparatus  came  off,  and  thereby  and  in 
consequence  thereof  the  plaintiff  was  severely  bruised,  hurt,  and 
wounded,  and  was  permanently  injured,  and  rendered  unfit  for  work 
&c.,  &c. 

*The  defendants  pleaded, — first,  to  the  first  count  in  the  r»4Qi 
declaration,   that    they   did  not  promise  and   undertake  as  '- 
alleged, — secondly,  to  the  first  count,  that  they  did  not  break  their 
promise  and  undertaking,  as  alleged, — thirdly,  to  the  second  count, 
not  guilty.     Issue  thereon. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  Middlesex 
after  last  Trinity  Term.  The  facts  which  appeared  in  evidence  were 
as  follows: — In  September,  1857,  the  plaintiff  shipped  as  third  engi- 
neer on  board  a  steam- vessel  called  the  '^Ireland,''  of  which  the 
defendants  were  the  owners,  for  a  voyage  from  Portsmouth  to  Kurra- 
chee  and  back  to  England.  The  screw  of  the  Ireland  was  put  into 
gear  by  means  of  a  patent  winch,  which  required  six  men  to  work 
it, — three  at  each  handle.  In  the  course  of  the  voyage  out,  whilst  the 
plaintiff  and  others  (amongst  whom  were  two  soldiers)  were  at  the 
winch,  one  of  the  handles  came  off  in  consequence  of  the  want  of  a 
nut  or  pin  to  secure  it,  and  the  result  was  that  the  men  at  the  other 
handle  were  overpowered,  and  one  of  them  (the  plaintiff)  grievously 
injured.  The  chief  engineer  on  board  was  a  person  named  Simpson, 
who  was  admitted  to  be  a  competent  workman.  It  was  his  duty  to 
see  that  the  machinery  (which  was  in  proper  condition  at  the  com- 
mencement of  the  voyage)  was  kept  in  order ;  and  his  attention  had 
been  called  to  the  state  of  the  winch  several  times,  but  he  had  omitted 
to  remedy  the  defect. 

On  behalf  of  the  defendants,  it  was  submitted  that  there  was  no 
negligence  or  breach  of  duty  on  their  part,  and  that  they  were  not 
responsible  to  the  plaintiff  for  the  negligence  of  a  fellow- workman. 

His  Lordship  was  of  opinion  that  the  objection  was  well  founded, 
and  accordingly  directed  a  nonsuit  to  be  entered, — reserving  leave  to 
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*4321  ^^^  plaintiiF  to  move  to  ^set  aside  the  nonsait  and  enter  a 
^  verdict  for  an  agreed  sum,  if  the  Court  should  think  tiiat  the 
evidence  entitled  him  to  succeed. 

Peteredorffy  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi 
accordingly. 

Lush,  Q.  C,  and  Le  Fevre,  now  showed  cause. — There  was  no  evi- 
dence to  charge  the  defendants  in  this  case  with  the  consequences  of 
this  unfortunate  accident.  There  is  no  warranty,  arising  out  of  the 
relation  of  owner  and  seaman,  of  the  seaworthiness  of  the  vessel  or 
of  the  sufficiency  of  all  the  machinery  or  appliances  on  board:  Cooch 
r.  Steel,  3  Ellis  &  B.  402  (E.  C.  L.  R.  vol.  77).  This  is  simply  the 
case  of  an  injury  sustained  by  a  servant  or  workman  through  the 
negligence  of  a  fellow-workman.  The  authorities  are  numerous  to 
show,  that,  in  such  case,  the  master  is  not  responsible  where  he  has 
exercised  ordinary  care  in  the  selection  of  his  servants  and  in  pro- 
viding proper  machinery.  In  Priestley  v.  Fowler,  3  M.  &  W.  l,t 
which  was  an  action  by  a  servant  for  an  injury  sustained  by  the 
breaking  down  of  a  van  in  consequence  of  its  having  been  overloaded 
by  a  fellow-servant.  Lord  Abinger,  in  delivering  the  judgment  of  the 
Court,  says :  "  The  mere  relation  of  the  master  and  the  servant  never 
can  imply  an  obligation  on  the  part  of  the  master  to  take  more  care 
of  the  servant  than  he  may  reasonably  be  expected  to  do  of  himself. 
He  is,  no  doubt,  bound  to  provide  for  the  safety  of  his  servant  in  the 
course  of  his  employment,  to  tlie  best  of  his  judgment,  information, 
and  belief.  The  servant  is  not  bound  to  risk  his  safety  in  the  service 
of  his  master,  and  may,  if  he  thinks  fit,  decline  any  service  in  which 
he  reasonably  apprehends  injury  to  himself:  and  in  most  of  the  cases 
in  which  danger  may  be  incurred,  if  not  in  all,  he  is  just  as  likely  to 
♦4381  ^  acquainted  *with  the  probability  and  extent  of  it  as  the 
^  master.  In  that  sort  pf  employment,  especially,  which  is 
described  in  the  declaration  in  this  case,  the  plaintifif  must  have 
known  as  well  as  his  master,  and  probably  better,  whether  the  van 
was  sufficient,  whether  it  was  overloaded,  and  whether  it  was  likely 
to  carry  him  safely.  In  fact,  to  allow  this  sort  of  action  to  prevail 
would  be  an  encouragement  to  the  servant  to  omit  that  diligence  and 
caution  which  he  is  in  dutv  bound  to  exercise  on  the  behalf  of  his 
master,  to  protect  him  against  the  misconduct  or  negligence  of  others 
who  serve  him,  and  which  diligence  and  caution,  while  they  protect 
the  master,  are  a  much  better  security  against  any  injury  the  servant 
may  sustain  by  the  negligence  of  others  engaged  under  the  same 
master,  than  any  recourse  against  his  master  for  damages  could  pos- 
sibly afford.''  The  doctrine  there  laid  down  has  been  affirmed  hy 
many  subsequent  decisions,  amongst  others,  by  Hutchinson  r.  The 
York,  Newcastle,  and  Berwick  Railway  Company,  5  Exch.  843»t 
Wigmore  r.  Jay,  5  Exch.  354,  Tarrant  v,  Webb,  18  C.  B.  7^7  (E.  C. 
L.  R.  vol.  86),  Roberts  r.  Smith,  2  Hurlst.  k  N.  213,t  and  Ormond  r. 
Holland,  Ellis  B.  &  E.  102  (E.  C.  L.  R.  vol.  96).  In  Tarrant  v.  Webb, 
Jervis,  C.  J.,  says:  ''The  rule  is  now  well  established,  that  no  action 
lies  against  the  master  for  the  consequences  to  a  servant  of  the  mere 
negligence  of  his  fellow.  That,  however,  does  not  negative  liability 
ill  every  case.  The  master  may  be  responsible  where  he  is  personally 
guilty  of  negligence :  but  certainly  not  where  he  does  his  best  to  get 
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competent  persons.     He  is  not  bound  to  warrant  tbeir  competency/' 
And  ID  Roberts  v.  Smith,  Willes,  J.,  expressly  desired  it  might  be 
understood  that  the  Exchequer  Chamber  ordered  a  new  trial  "upon 
the  ground  that  there  appeared  to  have  been  evidence  of  the  personal 
interference  and  negligence  of  the  master.''    The  same  principle  is  laid 
down  by  the  *Hou8e  of  Lords  in  the  case  of  The  Bartonshill   r#iQA 
Coal  Company  v.  Reid,  8  Macqueen  266,  where  Lord  Cran-   ^ 
worth,  C,  says :  "  With  reference  to  the  law  of  England,  I  think  it 
has  been  completely  settled,  that,  in  respect  of  injuries  occasioned  to 
one  of  several  workmen  engaged  in  a  common  work  (and  I  know  of 
no  distinction  whether  the  work  be  dangerous  or  not  dangerous),  the 
master  is  not  responsible  if  he  has  taken  proper  precautions  to  have 
proper   machinery  and  proper  servants  employea.     When  I  say  it 
is  settled,  I  mean  only  as  far  as  it  can  be  settled  without  having  been 
brought  by  writ  of  error  to  any  superior  Court.    The  principle  of 
the  law  of  England  I  take  to  have  been  enunciated  in  the  case  of 
Hutclnnscm  »».  The  York,  Newcastle,  and  Berwick  Railway  Company, 
5  Exch.  849,t  and  to  have  gone  upon  this, — that,  so  far  as  persons 
external  to  the  master  and  his  servants  are  concerned,  the  master  is 
to  be  considered  as  responsible  for  every  one  of  those  servants ;  and 
the  person  who  receives  an  injury  is  not  bound  to  inquire  whether 
that  injury  has  resulted  from  one  sort  of  miscarriage  or  another :  the 
master  is  the  person  to  whom,  on  general  principles,  he  is  entitled  to 
look ;  so  far  as  be  is  concerned,  he  is  externally  the  whole,  and  the 
whole  is  considered  as  one  body  united  in  the  master.     But  the  case 
is  different  when  the  question  arises  within  the  circle  of  the  master 
and  servants.     The  law  of  England  considers  that  the  person  who 
undertakes  the  service   undertakes  it  knowing  that  he  is  liable  to 
injury  as  well  from  accidents  that  cannot  be  guarded  against,  as  from 
neglect  or  mismanagement  on  the  part  of  those  who  are  engaged 
with  him  in  the  common  occupation.     The  Court  of  Exchequer  came 
to  the  conclusion  that  the  principle  which  makes  the  master  liable 
to  complaints  made   ab  extra,  does   not   make  him  liable  to  com- 
plaints  arising   intra   the   whole  body,   consisting   of  himself  and 
*hi8  workmen.    I  take  that  to  be  established,  unless,  upon  fur-  c^aqk 
ther  consideration  in  this  House,  the  House  should  come  to  ^ 
the  opinion  that  that  has  been  wrongly  laid  down."     And,  when  the 
case  came  before  the  House  on  a  subsequent  occasion,  the  same  learned 
Lord,  who  had  then  ceased  to  be  Chancellor,  in  delivering  his  opinion, 
said :  '^A  large  portion  of  the  ordinary  acts  of  life  are  attended  with 
some  risk  to  third  perscms,  and  no  one  has  a  right  to  involve  others 
in  risks  without  their  consent.     This  consideration  is  alone  sufficient 
to  justifv  the  wisdom  of  the  rule  which  makes  the  person  by  whom 
or  by  whose  orders  those  risks  are  incurred  responsible  to  third  per- 
sons for  any  ill  consequences  resulting  from  want  of  due  skill  or 
caution.     But,  do  the  same  principles  apply  to  the  case  of  a  workman 
injured  by  the  want  of  care  of  a  fellow- workman  engaged  together 
in  the  same  work  ?     I  think  not.     When  the  workman  contracts  to 
do  work  of  any  particular  sort,  he  knows,  or  ought  to  know,  to  what 
risks  he  is  exposing  himself:  he  knows,  if  such  be  the  nature  of  the 
risk,  that  want  of  care  on  the  part  of  a  fellow-workman  may  be  in* 
jurious  or  fSfttal  to  him,  and  that  against  such  want  of  care  his  employer 
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cannot  by  possibility  protect  him.  If  such  want  of  care  should  occur, 
and  evil  is  the  result,  he  cannot  say  that  he  does  not  know  whether 
the  master  or  the  servant  was  to  blame.  He  knows  that  the  blame 
was  wholly  that  of  the  servant.  He  cannot  say  the  master  need  not 
have  engaged  in  the  work  at  all ;  for,  he  was  party  to  its  being  un- 
dertaken. Principle,  therefore,  seems  to  me  opposed  to  the  dcxstrine 
that  the  responsibility  of  a  master  for  the  ill  consequences  of  his  ser- 
vant's carelessness  is  applicable  to  the  demand  made  by  a  fellow- 
workman  in  respect  of  evil  resulting  from  the  carelessness  of  a  fellovr- 
workman  when  engaged  in  a  common  work.  That  this  is  the  view 
*4^B1  ^^  ^^^  subject  in  England,  ^cannot,  I  think,  admit  of  doubt 
-'  It  was  considered  in  the  Court  of  Exchequer  in  Priestley  v. 
Fowler,  S  M.  &  W.  l,t  afterwards  fully  discussed  in  the  same  Court  in 
Richardson  v.  The  York,  Newcastle,  and  Berwick  Railway  Company, 
6  Exch.  848,t  and  acted  on  by  the  same  Court  in  Wigmore  v.  Jay, 
5  Exch.  354.t  Those  decisions  would  not,  it  is  true,  be  binding  on 
your  Lordships,  if  the  ground  on  which  they  rested  were  unsound ; 
but  the  circumstance  of  their  having  been  acquiesced  in  affords  a 
strong  argument  to  show  that  they  have  been  approved  of:  more 
especially  as  in  the  first  two  cases  the  question  appeared  on  the  record, 
and  might  therefore  have  been  brought  before  a  Court  of  Error."  It 
is  impossible  for  the  owner  of  a  ship  to  guard  himself  against  negli- 
gence of  this  sort.  Every  man  on  board  knows  that  he  must  trust  to 
the  skill  and  care  of  his  shipmates :  their  want  of  care  is  part  of  the 
risk  he  takes  upon  himself.  Here,  the  defendants  had  employed  as 
chief  engineer  a  man  whose  competency  was  never  questioned.  What 
more  could  they  do  ?  Besides,  the  plaintiff  was  himself  an  engineer. 
[Williams,  J. — ^It  does  not  appear  that  he  had  notice  of  the  defective 
state  of  the  winch.]     Its  condition  was  apparent 

Peteradorff,  Serjt.,  and  Morgan  A.  McDonnell^  in  support  of  the  rale. 
— There  were  essential  materials  which  should  have  been  submitted 
to  the  jury,  and  which  might  in  all  probability  have  produced  a  dif- 
ferent result  There  clearly  was  evidence  for  the  jury  that  the  machine 
which  caused  the  injury  to  the  plaintiff'  was  not  in  a  proper  conditioa 
at  the  commencement  of  the  voyage.  The  plaintiff  s  case  is  rested 
upon  the  proposition  laid  down  by  Lord  Cranworth  in  The  Bartonshill 
Coal  Companv  v.  Reid,  8  Macq.  266,  as  the  result  of  a  careful  review 
of  all  the  authorities  upon  the  subject, — "Servants  must  be  supposed 
^AQpj-y  to  have  the  *risk  of  the  service  in  their  contemplation  when 
-'  they  voluntarily  undertake  it  and  agree  to  accept  the  stipulated 
remuneration.  If,  therefore,  one  of  them  suffers  from  the  wrongful 
act  or  carelessness  of  another,  the  master  will  not  be  responsible. 
This,  haioever,  supposes  thai  the  master  has  secured  proper  servanlSy  and 
proper  machinery  for  the  con>1uct  of  the  toorks.^^  The  turning  of  the 
winch-handle  was  not  properly  part  of  the  plaintiff's  duty:  but,  having 
been  ordered  to  do  it,  he  had  no  alternative  but  to  obey.  The  rule  of 
law  which  is  relied  on  by  the  defendants  does  not  apply  where  the 
parties  ordered  are  children  or  inexperienced  persona  Here,  two  of 
the  persons  set  to  do  this  work  were  soldiers.  [Williams,  J. — Where 
do  you  find  it  laid  down  that  that  is  the  principle  upon  which  the 
non-liability  of  the  master  for  an  injury  to  a  servant  from  the  negli- 
gence of  a  fellow-servant^  is  founded  ?]    It  is  an  element  in  the  pro|K)- 
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sition.  The  cases  of  Paterson  v,  Wallace,  1  Macq.  748,  and  Bryden 
V,  Stewart,  2  Macq.  30,  are  strong  authorities  in  favour  of  the  plaintiS 
la  the  former  it  was  laid  down  that  a  master  is  bound  to  take  all 
reasonable  precautions  to  secure  the  safety  of  his  workmen,  more 
especially  if  the  work  be  of  a  dangerous  cnaracter,  and  the  persons 
engaged  proverbially  reckless :  and  the  same  principle  was  enunciated 
in  the  latter  case.  This  is  not  simply  the  case  of  a  man  receiving  an 
injury  from  the  carelessness  or  negligence  of  a  fellow-workman ;  for, 
here,  the  negligence  was  that  of  the  plaintiff^s  superior  oi&cer,  whose 
orders  he  was  bound  by  the  ship's  articles  to  obey.  He  was  not, 
therefore,  a  volunteer. 

Williams,  J. — I  am  of  opinion  that  there  was  no  misdirection  in 
this  case.  I  think  there  was  no  foundation  for  the  argument  that 
Simpson,  the  chief  engineer  of  the  vessel,  and  the  plaintiff,  stood  in 
any  *other  relation  towards  each  other  than  that  of  ordinary  r^^oo 
fellow-servants.  Then,  applying  the  rule  of  law  which  is  now  ^ 
firmly  established,  the  common  employer  is  not  liable  to  either  for  an 
injury  sustained  through  the  negligence  of  the  other.  In  order  to 
take  this  case  out  of  the  ordinary  rule,  it  was  contended  that  here 
there  was  evidence  of  negligence  on  the  part  of  the  employers  them- 
selves. In  order  to  make  that  out,  there  must  be  reasonable  evidence 
to  show  that  they  were  to  blame  either  in  respect  of  their  not  having 
provided  proper  machinery  and  appliances,  or  not  having  retained 
competent  workmen.  I  do  not  find  any  evidence  at  all  of  any  default 
in  either  of  these  particulars.  If  the  winch  was  out  of  order,  it  was 
owing  to  Simpson's  negligence.  There  was  no  evidence,  nor  any  sug* 
gestion,  that  Simpson  was  not  a  perfectly  competent  engineer. 

Btlss,  J. — I  am  of  the  same  opinion.  I  observe  that  the  first 
count  of  the  declaration  alleges  an  undertaking  on  the  part  of  the  de- 
fendants to  provide  good  and  sufficient  machinery  and  apparatus 
necessary  for  the  purpose  of  navigating  the  vessel  during  the  voyage; 
and  the  second  count  states  that  the  machinery  and  apparatus  were  by 
the  negligence  and  default  of  the  defendants  constructed  unsafely  and 
with  defective  and  improper  materials,  and  that  the  defendants  knew 
it.  I  am  unable  to  discover  any  evidence  to  go  to  the  jury  in  support 
of  either  of  these  counts.  Turning  to  the  opinion  given  by  Lord 
Cranworth  in  the  case  of  The  Bartonshill  Coal  Company  v.  Reid, 
3  Macq.  266,  I  find  his  Lordship  thus  lays  down  what  he  conceives  to 
be  the  result  of  the  authorities, — "  The  law  of  England  considers  that 
the  person  who  undertakes  the  service  undertakes  it  knowin^^  that  he 
is  liable  to  injury  as  well  from  accidents  that  cannot  be  guarded  against 
as  ♦from  neglect  or  mismanagement  on  the  part  of  those  who  r^^AOQ 
are  engaged  with  him  in  the  common  occupation.  The  Court  ^ 
of  Exchequer  came  to  the  conclusion  that  the  principle  which  makes 
the  master  liable  to  complaints  made  ab  extra,  does  not  make  him 
liable  to  complaints  arising  intra  the  whole  body,  consisting  of  him- 
self and  his  workmen.  When  a  master  e  nploys  his  servant  in  a 
work  of  danger,  he  is  bound  to  exercise  due  care  in  order  to  have  his 
tackle  and  machinery  in  a  safe  and  proper  condition,  so  as  to  protect 
the  servant  against  unnecessary  risks.''  That  is  the  extent  of  the 
master's  responsibility.  The  obligation  the  law  casts  upon  him,  is,  to 
take  ^ue  and  proper  care  that  his  machinery  is  sufficient  and  his 
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workmen  reasonably  competent.  Here,  the  obligation  sought  to  be 
imposed  on  him  is,  that  of  a  warranty.  There  is  no  evidence  here  of 
any  cause  of  action  arising  out  of  the  breach  of  any  duty  imposed  by 
law  upon  the  defendants.  I  cannot  entertain  a  doubt  that  the  direc- 
tion of  my  Lord  to  the  jury  was  quite  right ;  and,  upon  the  facts 
proved  and  admitted,  it  seems  to  me  to  be  quite  impossible  to  amend 
the  record  so  as  to  disclose  a  good  cause  of  action. 

Keating,  J. — I  am  of  the  same  opinion.  The  facts  appear  to  me 
to  bring  the  case  precisely  within  the  principle  which  has  been  estab- 
lished by  a  long  series  of  authorities  beginning  with  Priestley  r. 
Fowler,  3  M.  &  W.  l,t  viz.,  that  a  master  is  not  liable  for  an  injury 
resulting  to  his  servant  from  the  negligence  of  a  fellow-servant,  where 
there  has  been  no  negligence  or  want  of  due  care  on  the  part  of  the 
master  in  providing  competent  machinery  and  apparatus,  or  in  em- 
ploying competent  workmen.  A  master  is  by  law  bound  to  provide 
proper  and  efficient  machinery  and  reasonably  competent  workmen. 
♦4401  ^*®  there  any  evidence  of  any  *failufe  of  that  duty  on  the 
^  part  of  the  defendants  in  this  case  7  It  is  conceded  that  there 
was  none  as  to  the  servant  they  employed.  And,  assuming  that  the 
winch  required  something  to  be  done  to  it  to  put  it  in  a  state  to  ren- 
der it  safe,  the  defendants  had  on  board  their  vessel  a  competent  chief 
engineer  whose  duty  it  was  to  see  it  done,  and  who  did  so,  though 
unfortunately  too  late.  It  is  also  not  unworthy  of  notice  that  the 
plaintiff  himself  was  an  engineer,  and  knew  the  danger  of  working 
the  winch  in  its  imperfect  state.  The  highest  authority  known  to  our 
law, — the  House  of  Lords, — has  laid  down  the  rule  iu  a  manner 
which  excludes  the  defendants  from  liability  in  this  case.  If  it  were 
otherwise,  the  responsibility  of  the  owners  of  ships,  and  especially 
of  steam- vessels,  would  be  beyond  all  limit.  Although  I  deeply  com- 
miserate the  serious  disaster  which  has  befallen  the  plaintiff,  I  think 
my  Lord  could  not  have,  consistently  with  the  law,  taken  any  other 
course  than  he  did. 

Erlk,  C.  J. — I  entirely  concur  in  the  judgment  which  has  been 
delivered  by  my  three  learned  Brothers.  The  conclusion  of  law  was 
most  reluctantly  forced  upon  me  at  the  trial,  and  now.  I  do  not 
remember  a  case  that  ever  made  me  more  desire  that  the  plaintift' 
should  have  some  compensation  for  the  very  terrible  calamity  which 
he  sustained.    The  rule  must  be  discharged. 

Bule  discharged.(a) 

(a)  The  Scotch  Uw  upon  this  mbjeot  l«  well  Ulnftnited  by  the  Judgment  of  Lord  Cockbora 
in  Dizon  «.  Rankin,  14  Sess.  Cu.  480.  In  an  action  of  damaipes  against  the  proprietor  of  a 
coal-pit,  9i  the  initance  of  the  widow  of  a  workman  who  had  been  killed  by  an  accident,  the 
Court  repelled  the  defence  that  no  liability  could  attach  to  the  defender,  the  accident  havbg 

been  occasioned  by  the  negligence  of  *fellow-workmen  in  the  tame  lerviee,  for  which 
*4411    A  master  was  not  responsible.    Lord  Coekbuni  says :  **  I  need  not  enter  into  the  details 

of  the  proot  It  is  sufficient  to  say  that  I  agree  with  the  two  sheriffs  and  tks  lord 
ordinary  in  their  tIcw  of  the  facts.  The  result  is,  that  the  pursuer's  husband  lost  hit  life 
through  blameable  negligence  on  the  part  of  those  for  whom  the  defender  is  liable.  But  it  bu 
been  maintained,  and  this  is  Ihe  only  singularity  of  the  case,  that,  as  the  deceased  was  himself 
a  workman  at  this  colliery,  and  was  iigured  through  the  culpable  misconduct  of  other  workmen 
there,  the  defender,  who  employed  them  all,  is  not  liable  in  damages.  This  plea  rests  solely  on 
the  authority  of  two  or  three  Tcry  recent  decisions  of  English  Courts  (referring  to  Priestley  r. 
Fowler,  8  M.  A  W.  I,t  Hutchinson  0.  The  York,  Newcastle,  and  Berwick  Railway  Company,  S 
Szch.  843yt  ud  WIgmere  v.  Jay,  6  Fxoh.  S64|).    And  these  decisions  certainly  do  seem  to 
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dttoraua*,  tbat,  in  BnglMidi  wheN  a  person  U  injured  by  the  enlpable  negligence  of  •  aenrtnt, 
thai  aerrant's  maator  is  liable  in  reparation,  prorided  the  injured  persoo  was  merely  one  of  the 
poblic;  bat  that  he  is  not  ao  responeible  if  the  person  inju:eJ  happened  W  be  a  fellow -workman 
of  the  delinqnent  serTant.  It  is  taid,  as  an  illustration  of  this,  that.  If  a  coachman  Icills  a  stranger 
by  improper  driring,  the  employer  of  the  coachman  is  liable;  bat  that  he  is  not  liable  if  the 
eoaebman  only  kills  the  footman.  If  this  be  the  law  of  Eoglandi  I  speak  of  it  with  all  dne 
respeot  But  it  most  certainly  is  not  the  law  of  Scotland.  I  defy  any  industry  to  produce  a 
siDj^le  decision,  or  dictnm,  or  institutional  indication  of  opinion,  or  any  trace  of  any  authority, 
tn  this  effect,  or  of  this  tendency,  from  the  whole  range  of  our  law.  If  such  an  idea  exists  in 
oar  system,  it  has  as  yet  larked  undetected.  It  has  never  been  directly  condemned,  because  it 
has  never  been  stated.  The  ease  of  Sword  v.  Cameron,  I  Sess.  Cas.  493,  gave  the  Court  a  fair 
opportunity  of  applying  the  principle  if  it  existed  ;  for,  there  it  was  a  workman  who  had  been 
hart  by  the  negligence  of  his  fellow-workers,  but  the  employer  was  firand  liable.  Many  similar 
eases  have  occurred,  and  they  have  all  been  disposed  of  without  the  interference  of  this  con- 
ception. The  whole  course  of  our  practice  has  proceeded  on  the  assumption  that  the  liability 
of  an  employer  did  not  cease  merely  because,  besides  employing  the  wrongdoer,  he  also  employed 
bim  to  *whom  the  wrong  was  done.  I  am  clear  for  adhering  to  our  own  mle,  and  to 
oar  own  legal  and  practical  habits.  The  new  mle  seemed  to  be  recommended  to  ns,  r*442 
Dot  only  on  account  of  the  respect  due  to  the  foreign  tribunal, — the  weight  of  which 
we  all  acknowledge, — ^bnt  also  on  account  of  its  own  inherent  justice.  This  last  recommendation 
fails  with  me,  because  I  think  that  the  justice  of  the  thing  is  exactly  in  the  opposite  direction. 
I  have  rarely  come  upon  any  principle  thai  seems  less  reconcilable  to  general  legal  reason.  I 
can  conceive  some  reasons  for  exempting  the  employer  from  liability  altogether ;  but  not  one  for 
exempting  him  only  when  those  who  act  for  him  injure  one  of  themselves.  It  rather  seems  to 
me  that  these  are  the  very  persons  who  have  the  strongest  claim  npon  him  for  reparation, 
hecaose  they  incur  damage  on  his  account,  and  certainly  are  not  nnderstood  by  onr  law  to  eome 
under  any  engagement  to  take  these  risks  on  themselves." 

See  observations  on  the  eoniiet  between  the  English  and  the  Scotch  law  on  this  subject,  in 
the  Introdnction  to  Hay's  Digest  of  Decisions  on  the  Liability  of  Masters  and  Servants  fcr 
Negligence,  p.  xxiit.  et  seq. 


The  same  rale  has  been  very  gene*  opinion  as  to  whether  "  a  raihroad  oor- 

rally  adopted  in  this  country ;  but  in  poration  are  bound  to  use  reasonable 

the  case  of  The  Railroad  Co.  v.  Steyens,  care,  in  furnishing  a  suitable  safe  engine 

20  Ohio  435,  the  Company  was  held  and  car,  in  favour  of  a  person  employed 

liable  for  an  injury  to  the  engineer,  by  them,"  and  carried  oyer  their  road 

caused  by  the  negligence  of  the  con-  without  payment  of  fare,  though  the 

dnctor  of  the  train,  who  stood  to  him  better  opinion  eeems  to   be   that  the 

"in  the  relation  of  a  superior."     This  master  is  bound  to  use  proper  care  in 

distinction  (which  was  adopted  also  in  selecting  his  seryants  and   providing 

Chamberlain  v.  The  Railroad,  11  Wis.  machinery,  as  in  Buzzell  v.  Manufac- 

238)  is  considered  perfectly  sound  by  turing  Co.,  48  Maine  113,  where  it  was 

the  annotator  of  Wilson  t;.  Peverly,  1  held  the  duty  of  the  employer  to  pro- 

Am.  L.  C.  648  (4th  ed.),  but  was  re-  vide  suitable  bridges  or  ladders  neces- 

jected  in   Ryan  v.  The  Railroad,  11  sary  to  be  used  by  his  servants  in  going 

Harris  (Pa.)  384.     It  is,  however,  not  to  or  returning  from  labour, 
sufficient  to  exempt  the  master  from        Of  course  if  the  plaintiff's  own  negli- 

liability,  if  the  accident  was  caused  by  gence  contribute  to  the  accident  he  can- 

the  want  of  the  proper  safeguards— as  not  recover,  as  in  Frasier  v.  The  Rail- 

a  fusible  safety-plug  to  a  boiler— that  road  Co.,  2  Wright  (38  Pa.  St.  R.)  104, 

the  negligence  of  another  servant  con-  where  the  judgment  of  the  Court  below 

tributed  to  the  result,  or  that  it  might  was  reversed  because  of  a  refusal  to 

have  been  prevented  by  his  vigilance :  instruct  the  jury  that  "  if  the  plaintiff 

Cayser  v.  Taylor,  10  Gray  274;   but  (who  was  a  brakesman),  knew  that  his 

in  Seaver  v.  Railroad,  14  Gray  466,  conductor  was  habitually  careless,  and 

the    Court    declined    to    express    an  chose  to  continue  in  serviee  with  him, 
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and  did  not  inform  the  Company  of  his  fercd  from  further  carelessneflB,  eren 

known  acts  of  carelessnese  and  refuse  if  the  Company  did  also  know."    See 

to  serve  with  him,  he  can  have  no  claim  also  Redfield  on  Rulways,  section  170, 

against  the  Company  for  injuries  suf-  p.  386,  et  aeq. 


In  the  Matter  of  an  Arbitration  between  ELIAS  UNDERWOOD  and 
The  BEDFORD  and  CAMBRIDGE  RAILWAY  COMPANY. 
Nov.  23. 

It  is  highly  improper, — though  not  per  se  a  ground  for  setting  Hide  hit  awMrd,— for  u 
arbitrator  to  employ  the  attorney  of  one  of  the  parties  to  the  reference  (though  his  own  attoncy 
also),  to  assist  him  in  framing  the  award. 

This  was  a  reference  under  the  Lands  Clauses  Consolidation  Act, 
8  &  9  Vict.  c.  18.  The  Bedford  and  Cambridge  Railway  Company 
requiring  certain  land  belonging  to  Mr.  Underwood,  gave  him  the 
notices  under  the  Act.  Mr.  Underwood  demanded  260t  by  way  of 
compensation.  The  Company  offered  him  1502.,  which  he  declined  to 
accept,  and  an  arbitrator  was  appointed.  The  arbitrator  awarded  the 
claimant  200 Z. 

Mellor,  Q.  C,  on  behalf  of  the  Company,  on  a  former  day  in  this 
term,  obtained  a  rule  calling  upon  Underwood  to  show  cause  why  the 
award  should  not  be  set  aside,  on  the  ground  of  misconduct  on  the 
^AA!^-\  P*^^  of  ^^  *arbitrator  (a  layman),  in  this  that  he  consulted  and 
"'  was  attended  by  one  Barker,  the  attorney  of  Underwood  (who 
was  also  the  private  solicitor  of  the  arbitrator)  in  reference  to  his 
award,  in  the  absence  of  the  Company's  agent,  and  that  the  award  was 
prepared  by  Barker,  who  had  acted  on  the  reference  as  the  advocate 
and  attorney  of  Underwood.  He  referred  to  Walker  v.  Frobisher,  6 
Ves.  70,  Fetherstone  v.  Cooper,  9  Ves.  67,  Dobson  v.  Groves,  6  Q.  B. 
687  (E.  C.  L.  R.  vol.  51),  The  Queen  v.  The  Justices  of  Hertfordshire, 
6  Q.  B.  758,  and  Proctor  v.  Williams,  8  C.  B.  N.  S.  886  (E.  C.  L.  R. 
vol.  98).  The  affidavits  on  which  the  rule  was  obtained  stated  that 
the  arbitrator  claimed  10/.  11«.  2d.  (exclusive  of  5/.  5^.  for  his  fee  as 
arbitrator)  as  the  costs  of  the  reference  and  award,  sending  in  to  the 
Company  a  bill  of  particulars  which  included  various  charges  made 
by  Barker  for  attendances  on  him  in  the  matter,  and  for  acting  as  his 
adviser  at  the  reference  and  also  the  costs  of  Barker  in  preparing  the 
award  for  him.  It  was  sworn  that  these  attendances  by  Underwood's 
attorney  were  in  the  absence  of  any  professional  assistance  on  behalf 
of  the  Company,  who  were  merely  represented  by  their  surveyor. 

Ltiah^  Q.  C,  and  R.  E.  Turner,  now  showed  cause,  upon  an  affidavit 
by  the  arbitrator,  in  which  he  positively  denied  that  he  had  ever 
received  any  advice  or  assistance  from  or  had  any  communication  with 
Barker  on  the  subject  of  the  reference  before  he  had  fully  made  up 
his  mind  as  to  the  sum  he  would  award  to  Underwood. — There  is 
nothing  to  justify  the  notion  that  the  arbitrator  has  acted  culpably  in 
this  matter.  Some  suspicion  was  perhaps  naturally  excited  by  the 
fact  of  the  attorney's  charges  for  aiding  him  in  putting  his  award  into 
a  formal  shape  being  mixed  up  with  the  arbitrator's  charge.  But  it  is 
*4441  P®.^®^*^.'^'  competent  to  *an  arbitrator,  after  he  has  made  up  his 
-'  mind  as  to  what  his  award  shall  be,  to  employ  an  attorney  to 
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pat  it  into  proper  form :  and  it  is  no  ground  of  objection  that  the 
person  so  employed  happens  to  be  the  attorney  of  one  of  the  parties 
to  the  reference.  None  of.  the  cases  referred  to  have  any  material 
bearing  upon  the  present.  In  Walker  v.  Frobisher,  6  Ves.  70,  the 
arbitrator  had  received  evidence  from  one  of  the  parties,  unknown  to 
the  other,  after  he  had  given  notice  that  he  would  hear  no  more. 
Fetberstone  ».  Cooper,  9  Ves.  67,  carries  the  matter  no  further.  And 
Dobson  V.  Groves,  6  Q.  B.  687  (E.  C.  L.  R.  vol.  61),  merely  decides, 
that,  where  an  arbitrator  questions  a  witness  and  receives  statements 
from  him  in  the  absence  and  without  the  consent  of  one  of  the  parties 
to  the  reference,  the  Court  will  set  aside  the  award,  without  taking 
into  consideration  the  nature  of  the  statements  or  the  probability  of 
their  having  influenced  the  decision.  [Erlb,  C.  J. — It  would  vitiate 
the  award,  no  doubt,  if  the  attorney  had  been  taken  into  his  counsel 
before  the  arbitrator  had  made  up  his  mind.  But,  if  the  fact  of  prior 
communication  is  negatived,  the  ground  of  the  rule  fails.  I  very  much 
disapprove  of  an  arbitrator  consulting  the  attorney  of  one  of  the  par- 
ties to  the  reference  as  to  the  form  of  his  award.  To  say  the  least  of 
it,  it  is  an  extremely  imprudent  thing.  But  I  am  not  prepared  to  say 
that  it  is  ground  for  setting  aside  the  award,  if  the  arbitrator  had  pre- 
viously fully  made  up  his  mind  as  to  the  substance  of  his  award,  and 
merely  consulted  the  attorney  upon  the  framing  of  it.]  The  affidavits 
show  distinctly  that  the  arbitrator  here  had  made  up  his  mind  fully 
before  he  consulted  Barker  as  to  the  drawing  of  the  award. 

MeUor,  Q.  C,  and  C.  Pollock,  in  support  of  the  rule. — The  conduct 
of  an  arbitrator  should  be  free  from  suspicion.  It  it  impossible  to 
measure  the  influence  upon  his  mind  of  ex  parte  statements.  In 
Walker  v.  *Frobisher,  6  Ves.  70,  the  affidavit  of  the  arbitrator  r^^^ - 
contained  a  statement,  that,  on  the  10th  February,  several  per-  ^  ^ 
sons  came  into  the  room  where  the  deponent  and  the  surveyors  were, 
unattended  by  the  solicitors  on  either  side,  and  did  mention  some  cir- 
cumstances relative  to  the  matters  in  dispute,  of  which  he  believed  he 
made  some  minutes,  but  that  thev  were  at  the  same  time  told  by  him 
that  he  had  previously  satisfied  his  mind  on  the  subject,  and  that  he 
should  proceed  to  make  his  award.  And  Lord  Eldon  said :  *'  It  does 
not  appear  to  me  that  the  arbitrator  has  by  the  award  improperly 
exercised  the  authority  given  by  the  order  of  reference:  but,  on 
account  of  the  transaction  that  took  place  on  the  10th  of  February, 
the  award  cannot  stand.  He  had  examined  difierent  witnesses  at  dif- 
ferent times  in  the  presence  of  the  parties.  He  recommended  them 
not  to  produce  any  more  witnesses.  To  that  recommendation  they 
accede,  and  in  effect  say,  '  Upon  the  view  of  what  is  disclosed  to  you, 
do  what  is  right  between  us.  After  this,  he  hears  these  other  persons ; 
and  he  admits  he  took  minutes  of  what  was  said.  It  did  not  pass  as 
mere  conversation.  It  does  not  appear  that  he  afterwards  held  any 
conmiunication  with  the  other  party,  or  disclosed  what  passed  to  him : 
bat  the  arbitrator  swears  it  had  no  effect  upon  his  award.  I  believe 
him.  He  is  a  most  respectable  man.  But  I  cannot  from  respect  to 
any  man  do  that  which  I  cannot  reconcile  to  general  principles.  A 
judge  must  not  take  upon  himself  to  say  whether  evidence  improperly 
admitted  had  or  had  not  an  effect  upon  his  mind.  The  award  may 
have  done  perfect  justice;  but,  upon  general  principles,  it  cannot 


445      IN  RE  UNDERWOOD  AND  RAILWAY  CO.     M  T.  1861. 


stand."  The  same  learned  Judge  confirms  that  view  in  the  subsequent 
case  of  Fetherstone  v.  Cooper,  9  Ves.  67.  Lord  Denraan  in  Dobsou 
V,  Groves,  6  Q.  B.  687,  647  (E.  C.  L.  R.  vol.  51),  adopts  the  principle 
♦4461  '*^^  down  by  Lord  Eldon.     "  It  is  clear/'  *he  says,  "  that  the 

J  arbitrator  held  a  meeting  on  the  3d  of  October  for  the  purpse 
of  making  up  his  mind  on  one  of  the  subjects  referred ;  and  a  gentle- 
man was  present  who  had  acted  as  advocate  in  a  former  stage  of  the 
reference.  The  arbitrator  said  that  nothing  which  passed  at  that 
meeting  would  influence  his  decision :  but  I  think  that  no  information 
onght  to  be  received  at  all  under  such  circumstances,  unless  the  arbi- 
trator has  an  express  power  reserved  for  that  purpose,  or  the  parties 
agree  that  he  shall  exercise  it.  The  proceeding  is  quite  different  from 
that  of  consulting  a  legal  friend  on  the  framing  of  the  award:  that  is 
legitimate :  but  here  the  conference  is  on  something  to  be  done  by  the 
consulting  party  as  arbitrator  on  the  matters  referred :  it  turns  upon 
a  point  in  tne  cause  on  which  a  bias  may  be  given  to  his  mind  without 
the  possibility  of  its  being  removed.  The  only  difficulty  arises  from 
the  two  cases  in  the  Common  Pleas: (a)  and  I  will  say,  without  dis- 
guise, that  I  would  rather  abide  by  the  principle  which  Lord  Eldon 
lays  down  in  Walker  v.  Frobisher  than  by  those  decisions.  When 
once  the  case  is  brought  within  the  general  principle  by  a  possibility 
that  the  arbitrator's  mind  may  have  been  biassed,  there  is  a  sufficient 
objection."  This  principle  was  again  acted  upon  in  The  Queen  v.  The 
Justices  of  Hertfordshire,  6  Q.  B.  758  (E.  C.  L.  R.  vol.  51),  where  it  was 
held,  that,  if  any  one  of  the  magistrates  hearing  a  case  at  sessions  be 
interested  in  the  result,  the  Court  is  improperly  constituted,  and  an 
order  made  in  the  case  will  be  quashed  on  certiorari ;  and  that  it  is 
no  answer  to  the  objection  that  there  was  a  majority  in  favour  of  the 
decision  without  reckoning  the  vote  of  the  interested  party,  nor  that 
♦4.4.71   *^®  interested  party  withdrew  *before  the  decision,  if  he  appear 

^  to  have  joined  in  discussing  the  matter  with  the  other  magis- 
trates. In  a  very  recent  case  in  this  Court,  Proctor  v.  Williams,  8  C. 
B.  N.  S.  886  (E  C.  L.  R.  vol.  98),  the  principle  was  again  recognised. 
The  Court  there  laid  it  down  that  they  would  not  sanction  an  award 
which  had  been  made  ex  parte, — one  of  the  parties  having  withdrawn 
from  the  reference  in  consequence  of  the  arbitrator  (a  layman)  insist- 
ing, in  spite  of  his  protest,  on  retaining  the  services  of  an  attorney  to 
assist  him  at  the  hearing:  and  yet  there  the  attorney  would  have 
been  acting  openly  in  the  presence  of  the  parties.  Erie,  C.  J.,  there 
says :  *^  It  is  of  the  essence  of  these  transactions  that  the  parties  should 
be  satisfied  that  they  come  before  an  impartial  tribunal.  Ilere  is  a 
lay  arbitrator  chosen  by  the  parties ;  and  he  begins  with  a  stipulation 
that  he  shall  have  a  lawyer  at  his  elbow  to  assist  him  from  time  to 
time  with  his  advice.  Looking  at  the  way  in  which  Mr.  Duignan 
forced  his  attendance  on  the  parties  after  he  was  objected  to  by  one  of 
them,  and  at  the  contradictory  reasons  by  which  he  sought  to  justify 
his  presence,  I  think  the  defendants  were  perfectly  justified  in  saying 
that  the  tribunal  was  not  the  tribunal  of  their  selection,  and  not  a 
satisfactory  one.  I  think  a  decision  come  to  by  the  arbitrator  in  sucb 
a  manner  as  this  is  not  one  which  a  Court  of  justice  ought  to  force  on 

(a)  Atkinson  v.  Abraham,  I  Bos.  A  P.  175,  and  Bignall  v.  Qal«,  2  M.  A  O.  830  (B.  C.  L.  R 
Tol.  40),  3  Seott  N.  R.  108,  9  Dowl.  P.  C.  631. 
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the  parties.  I  cannot  help  observing  that  the  gentleman  who  advised 
Mr.  Yardley  (the  arbitrator)  to  adopt  the  course  he  did,  seems  to  have 
a  very  improper  sense  of  his  duty.  The  whole  course  of  the  proceed- 
ing here  was  pi^eghaiit  with  the  gravest  suspicion :  and  it  would  be 
highly  dangerous  to  allow  an  award  made  under  such  circumstances 
to  stand.  A  layman  must  freqdently  avail  himself  of  professional  aid 
in  preparing  his  award ;  but  he  should  obtain  it  from  an  independent 
and  impartial  source,  and  not  from  one  who  has  *either  acted  r*AAQ 
professionally  for  either  of  the  parties  or  has  attended  the  arbi-  '■ 
trator  professionally  in  the  course  of  the  reference. 

Erls,  C.  J. — =The  coufse  which  was  pursued  by  the  arbitrator  in 
this  case  is  one  which  I  as  a  Judge  must  highly  disapprove  of,  because 
it  gives  a  just  ground  for  suspicion  and  dissatisfaction,  lest  the  arbi- 
trator sho'uld  have  permitted  himself  to  be  swayed  by  commnnicfations 
and  information  received  from  one  side  only.  But,  at  the  same  time, 
I  cannot  help  saying  that  it  is  impossible  to  have  a  stronger  affidavit 
than  that  which  has  been  produced  in  answer  to  the  rule,  that  the 
conclusion  at  which  the  arbitrator  arrived  was  come  to  before  he  had 
any  consultation  with  the  attorney  as  to  the  form  of  his  award.  The 
very  fact  of  the  items  referring  to  what  passed  between  the  arbitrator 
and  the  attorney  appearing  in  the  bill  of  co»ts,  seems  to  me  to  be 
almost  conclusive  ^Tiden6e  that  he  was  unconscious  thait  hcl  was  doin^ 
anything  wrongs  It  is,  however,  ft  practice  which  I  trust  will  not  be 
often  resorted  to.  I  do  not  feel  justified  in  going  so  faf  as  to  set  ftside 
the  award :  but  I  think  enough  appears  to  afford  a  justification  to  the 
Company  for  appealing  to  the  Court,  and  therefore  I  think, — and  my 
learned  Brothers  agree  with  me, — that  the  rule  should  be  discharged 
without  costs. 

Lush  strenuously  but  unsucceasfully  resisted  this  result. 

Kule  discharged  without  eosta. 


END  OF  XIOHASLMAS  TKRM. 
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•449]  •IN  THE  EXCHEQUER  CHAMBER 

FAEWEN  V.  PHILIPPS. 

The  pUiDtlT  Aod  d«fenduit  oocapied  houMS  •4)otnii>S  **c^  other  u  teoftnta  nnder  Icuei 
both  of  which  were  graotod  by  the  same  lessor  on  the  same  day,  ris.  the  18th  of  Deeember, 
1788,  and  both  ozpirlng  at  the  same  time.  The  defendant  by  bailding  on  his  own  presiiecf 
obntraeted  a  window  in  the  hoase  of  the  plaintiff,  thoagh  the  latter  had  had  aa  uninterrupted  «&• 
Joyment  of  light  and  air  for  more  than  twenty  years : — Held,  that  the  eiroumstance  of  the  two 
houses  being  held  under  the  same  landlord,  and  for  the  same  term,  did  not  prerent  the  <m 
tenant  from  aequiring  aa  indefeasible  right  to  light  as  against  the  other. 

The  declaration  stated  that  for  and  during  all  the  times  thereinafter 
mentioned  the  plaintiff  was,  and  thence  hitherto  had  been  and  still 
was,  lawfully  possessed  of  a  certain  messuage  or  dwelling-house,  with 
the  appurtenances,  in  which  said  messuage  or  dwelling-house  during 
all  the  time  aforesaid  there  of  right  were,  and  still  of  right  ought  to 
be,  divers  windows  through  which  the  light  of  right  ought  to  have 
entered,  and  until  the  committing  of  the  grievances  by  the  defendant 
as  thereinafter  mentioned  did  enter  and  still  of  right  ought  to  enter 
into  the  said  messuage  or  dwelling-house,  for  the  more  convenient  use 
and  occupation  of  the  same,  without  the  obstructions  thereinafter  men- 
tioned ;  yet  the  defendant  wrongfully  and  injuriously  built  and  erected 
and  raised,  and  kept  and  continued  a  certain  conservatory,  buildiDgs, 
and  erections  near  to  the  said  windows,  by  reason  of  which  premises 
the  light  was  and  is  hindered  and  prevented  from  coming  and  entering 
into  or  through  the  said  windows  into  the  said  messuage  or  dwelling- 
house  of  the  plaintiff,  and  the  said  messuage  or  dwelling-house  has 
been  and  is  thereby  rendered  dark  and  less  fit  for  habitation,  and  was 
and  is  deteriorated  in  value,  &c. 

The  defendant  pleaded, — first,  not  guilty, — secondly,  that  there  were 
and  was  not  divers  windows  or  any  window  in  the  said  messuage  or 
dwelling-house,  through  which  the  light  ought  to  have  entered  for  the 
*4501  *"™^''®  convenient  use  and  occupation  of  the  same,  without  the 
-'  obstruction  in  the  declaration  mentioned  and  alleged.  Issue 
thereon. 

At  the  trial  before  Erie,  C.  J.,  at  the  sittings  in  Middlesex  after 
Hilary  Term,  1860,  the  plaintiff  proved  that  his  dwelling-house  in  the 
declaration  mentioned  aajoined  a  tenement  and  premises  of  the  defend- 
ant, which  are  to  the  south  of  the  plaintiff's  dwelling-house,  and  that 
there  were  and  for  more  than  sixty  years  before  the  erection  of  the 
defendant's  conservatory  thereinafter  mentioned  had  been  certain  win- 
dows in  the  plaintiff's  dwelling-house,  at  the  back  thereof,  through 
which  a  sensible  amount  of  rays  of  light  had  during  the  time  afore- 
said passed  without  obstruction  over  a  low  part  of  the  defendant's 
house  and  premises,  until  the  defendant,  in  the  month  of  July,  1857, 
built  a  conservatory  on  and  over  the  said  low  part  of  his  house  and 
premises,  and  thereby  substantially  obstructed  the  passage  of  light 
over  the  said  part  thereof  to  the  said  windows  of  the  plaintiff's  said 
dwelling-house. 
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The  plaintiff  also  put  in  two  indentures  of  lease  both  dated  on  the 
18th  of  December,  1788,  one  being  the  lease  whereby  and  bj  virtue 
whereof  the  plaintiff's  said  messuage  and  dwelling-house  was  and  had 
been  held  and  occupied  from  the  time  of  the  date  of  the  said  lease  to 
the  times  in  the  declaration  mentioned,  from  and  under  successive 
Dukes  of  Portland,  the  successive  owners  in  fee  and  reversioners 
thereof;  and  the  other  being  the  lease  whereby  and  by  virtue  whereof 
the  defendant's  said  tenement,  house,  and  premises  were  and  had  been 
held  and  occupied  from  the  time  of  the  date  of  the  said  lease  to  the 
said  times  in  the  declaration  mentioned,  under  and  from  the  same  suc- 
cessive Dukes  of  Portland,  the  successive  owners  in  fee  and  reversion- 
ers thereof. 

*These  two  leases  were  granted  by  the  same  owner  in  fee,  r^^e-t 
the  then  living  Duke  of  Portland.  The  demise  in  each  is  for  ^ 
the  same  term  of  years ;  and  they  are  exactly  similar  to  each  other  as 
to  reservation  of  rent,  and  covenants,  and  in  all  respects  except  in  the 
names  of  the  respective  lessees,  and  in  the  descriptions  of  the  parcels 
respectively  demised  by  them. 

On  the  part  of  the  defendant  it  was  insisted,  that,  on  the  second 
issue,  the  Lord  Chief  Justice  should  direct  the  jury  to  find  for  the 
defendant,  inasmuch  as  it  appeared  from  the  evidence,  and  especially 
from  the  said  leases,  that  the  plaintiff^s  dwelling-house  in  the  ueclara- 
tion  mentioned,  and  the  defendant's  tenement,  house,  and  premises  ou 
which  the  obstructions  in  the  declaration  mentioned  were  erected,  were 
and  are,  and  for  the  whole  time  mentioned  in  the  evidence  had  been, 
the  freehold  propertv  of  the  same  person,  and  were  and  are  and  for 
the  said  whole  time  had  been  held  under  the  same  estate  and  title,  and 
were  and  are,  and  for  the  said  whole  time  always  had  been,  parcels  of 
the  same  estate  of  the  same  reversioner,  and  that  the  enjoyment  of 
access  of  light  to  the  plaintiff's  said  dwelling-house  over  the  defend- 
ant's said  tenement,  house,  and  premises  during  the  said  time  was  not 
in  the  character  of  an  easement,  and  that  the  defendant's  said  tenement 
house,  and  premises  never  became  servient  to  the  plaintiff's  said  dwell- 
ing-house and  premises,  as  to  access  of  light. 

But  his  Lordship  directed  the  jury,  that,  according  to  the  evidence 
given,  the  plaintiff  had  proved  a  legal  right  to  the  access  of  light  to 
his  said  dwelling-house  without  the  obstructions  in  the  declaration 
mentioned,  and  directed  them,  if  they  believed  the  said  evidence,  to 
find  for  the  plaintiff  upon  the  said  second  issue. 

The  counsel  for  the  defendant  excepted  to  this  ruling. 

*The  exceptions  came  on  to  be  argued  in  the  Exchequer  r^^Afio 
Chamber  on  the  17th  of  June,  1862,  before  Pollock,  0.  B.,  L  *^^ 
Crompton,  J.,  Bramwell,  B.,  Blackburn,  J.,  and  Wilde,  B. 

Oarth,  for  the  plaintiff  in  error. — ^To  bring  a  case  within  the  8d 
section  of  Lord  Tenterden's  Act,  2  &  3  W.  4,  c.  71,(a)  the  right  when 
acquired  by  twenty  years'  uninterrupted  user  must  be  absolute  and 

(a)  Which  enMU,  thai,  "  when  th«  tee«at  and  um  of  light  to  and  for  any  dweUing-hoDM^ 
workshop,  or  other  buUding  shall  hare  been  aetiialljr  enjoyed  therewith  for  the  fnll  period  of 
twenty  years  without  intermptioh,  the  right  thereto  shall  be  deemed  absolute  and  indefeasible, 
any  loeal  usage  or  custom  to  the  eontrary  notwithstanding,  unices  it  shall  appear  that  the  same 
wu  enjoyed  by  some  eoBaent  or  agreement  expressly  made  or  girea  for  that  purpose  by  deed 
or  writtng." 


45G    WOLVERHAMPTON,  fto.  i;.  HAWKSFORD.    Ex.  Ch.  1861. 

the  defendant  was  alleged  to  be  the  holder,  and  which  calls  were 
respectively  made  on  the  .2d  of  September,  1856,  the  1st  of  February, 
1857.  the  1st  of  May,  1857,  the  Ist  of  September,  1857,  the  5th  of 
January.  1858,  and  the  11th  of  May,  1858, — with  interest  on  each 
call  at  the  rate  of  52.  per  cent,  per  annum  from  the  date  of  each  call 
until  judgment. 

The  first  count  of  the  declaration  stated  that  the  defendant  was  the 
holder  of  100  shares  in  the  Wolverhampton  New  Waterworks  Com- 
pany, and  was  indebted  to  the  said  Company  in  875?.,  in  respect  of 
six  calls  of  lis,  6d.  each  upon  each  of  the  said  shares,  whereby  an 
action  had  accrued  to  the  said  Company,  by  virtue  of  the  Companies 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  16),  and  the  Wolver- 
hampton New  Waterworks  Act  1855  (18  &  19  Vict.  c.  cli.),  to  demand 
and  have  of  and  from  the  defendant  the  sum  of  8752. :  yet  the  de- 
fendant had  not  yet  paid  the  said  sum  of  875i,  or  any  part  thereof.(a) 

Pleas,  never  indebted,  and  that  the  defendant  was  not  the  holder 
of  the  said  shares,  or  any  of  them,  as  alleged.    Issue  thereon. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  at  Westmin- 
♦4671  ®*®^  ^^^^  ^^^  Trinit;^^  Term,  when  the  *following  evidence  was 
■'  given, — that  the  plaintiflfs  were  a  joint  stock  Company  incor- 
porated by  an  Act  of  parliament  passed  on  the  16th  of  July,  1855 
(18  &  19  Vict.  c.  cli.),  in  which  was  incorporated  the  Companies 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  16);  thll,  by  the  14th 
section  of  the  first-mentioned  Act  it  was  enacted  that  the  first  general 
meeting  of  the  Company  should  be  held  within  two  months  after  the 
passing  of  that  Act,  and  a  general  meeting  of  the  Company  shouli 
be  held  in  the  month  of  January  in  every  year,  or  at  such  other  times 
as  should  be  from  time  to  time  appointed  by  any  general  meeting; 
that  no  other  time  than  the  month  of  January  was  ever  so  appointed; 
that  the  shares  in  the  plaintifi&'  Companv  were  divided  into  twenty 
thousand  of  52.  each ;  that  one  hundred  shares  were  appropriated  by 
the  Company  for  the  defendant ;  that,  before  the  Act  was  obtainea, 
the  defendant  executed  the  subscription  contract  of  the  Company  for 
600/. ;  that  the  defendant,  when  he  executed  the  subscription  contract, 
gave  to  the  promoters  of  the  Company  a  check  for  6001,  but  that, 
afler  the  Act  was  obtained,  this  check  was  returned  to  him ;  that  the 
defendant  had  voted  as  a  proprietor  at  a  meeting  of  the  Company; 
and  that  he  was  the  person  mentioned  in  the  7th  and  19th  sections  of 
the  Act. 

There  was  conflicting  evidence  as  to  whether  the  defendant  had 
assented  to  become  a  shareholder  in  the  said  Company ;  but  the  jary 
found  that  he  had  previously  to  the  1st  of  January,  1857,  assented  to 
become  the  holder  of  one  hundred  shares ;  and  on  that  point  there  was 
no  attempt  to  disturb  the  verdict. 

It  was  proved  that  the  first  general  ordinary  meeting  of  the  Com- 
pany was  held  on  the  1st  of  Ji^uary,  1857 ;  at  which  meeting  a  loose 
naif-sheet  of  paper  was  sealed  with  the  seal  of  the  Company,  and 
which  was  in  the  following  form : — 

(a)  There  wh  ft  leoond  count,  to  which  there  wu  a  demurrer,  upon  which  Jadgmeftt  wu 
giTen  for  the  defendant  below :  6  C.  B.  K.  S.  836  (B.  C.  L.  R.  rol.  06). 
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Mr.  J.  B.  Underbill  . 

Mr,  BawkM/ord       ,        • 

Mr.  8.  Edwardf 

Mr.  R.  Heane  • 
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16 
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62 
62 
62 

62 
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10 
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10 
10 
10 
10 

10 
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0 
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Pd. 
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6 

200 

4 

6 

26 

40 

60 

20 

26 

6 

6 

10 

20 

6 

100 

100 

100 

100 

100 

100 

10 

60 

60 

20 

100 

10 

6 

60 

200 

20 

6 

10 

60 

6 

100 

100 

60 

100 

10 

100 


2060 


*At  this  time  the  shares  of  the  Company  had  not  been  num-  r«  jbtq 
bered,  nor  had  any  specific  shares  been  appropriated  to  the  '• 
defendant. 

On  the  15th  of  July,  1857,  there  was  held  a  general  half-yearly 
meeting  of  the  shareholders  of  the  Company,  at  which  a  book  was 
produced  by  the  secretary  as  and  for  a  register  of  the  shareholders 
therein;  and  the  following  is  a  copy  of  the  only  entry  in  such  book 
which  relates  to  the  defenoant : — 


NvmbtT  of  thares. 

Amoaat  of  callt  per 
•hare  paid  ap. 

Name  of  proprietor. 

Addition. 

Beiidenoeb 

2461 

to 
2660 

Jobn  Hawkeford. 

« 

WoWerbampton. 
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Th«<eal  of  the  Company  waa  at  this  meeting  affixed  to  this  book 
as  the  register  of  shareholders  of  the  Company. 

On  the  27th  of  January,  1858,  there  was  held  a  general  meeiifig  of 
the  shareholders  of  the  Company,  at  which  a  book  was  sealed  as  the 
register  of  shareholders,  which,  as  far  as  respecta  the  def^endant.  was 
in  the  following  form ; — 


1 

Nvmbar  of  •hwM. 

Amount  of  calls  par 
■hare  paid  np. 

« 

Nam*  of  proprlelor 

Domben. 

100 

iru. 

Hawkaford,  John. 

2401 

to 

WhptOB. 

The  following  calls  of  12«.  6rf.  per  share  each  were  n>ade  by  the 
directors  of  the  Company  upon  the  defendant,-*— six  calls  of  12«.  6*/. 
per  9hare  on  one  hundred  shares  in  the  said  Company,  due  respectively 
*4.ftOl  ^^®  *^^  ^^  September,  1856,  Ist  of  February,  1857,  1st  of  May, 
^^^J  1857,  Ist  of  Septejmber,  1857,  6th  of  JaQuary,  1858,  and  11th 
of  May,  1858. 

The  plaintiffs  abandoned  the  first  call  at  the  trial :  and  it  was  proved 
that  due  notice  of  all  the  calls  was  given  to  the  defendant,  and  that 
the  time  fixed  for  payment  of  the  several  calls  bad  elapaed  before  the 
suit. 

On  the  part  of  the  defendant  it  was  submitted  that  he  was  upon  this 
evidence  entitled  to  a  verdict,  on  the  ground  that  there  was  no  sealed 
register  within  the  time  required  by  tfee  Company's  Act:  that  the  paper 
sealed  as  a  register  on  the  1st  of  January,  1857,  was  not  sealed  within 
the  time  mentioned  in  the  14th  section  of  the  Company's  Act,  or  the 
9th  section  of  the  Companies  Clauses  Consolidation  Act,  1845 :  that 
the  paper  sealed  as  a  register  on  the  Ipth  of  July,  1857,  was  invalid, 
as  not  being  sealed  at  any  meeting  at  which  it  properly  could  be 
sealed :  and  that  there  was  no  consent  bv  the  defendant  to  take  shares 
in  the  Company  after  either  of  those  papers  was  sealed. 

The  defendant's  counsel  further  submitted,  that,  at  all  events,  the 
defendant  was  only  liable  to  the  call  made  on  the  14th  of  April,  1853, 
as  the  alleged  registers  of  the  Ist  of  January,  1857,  and  the  15th  of 
July,  1857,  were  not  either  of  them  sealed  registers  within  the  Cora-* 
panics  Clauses  Consolidation  JiGt,  1845,  and  the  Company's  Act,  the 
provisions  of  these  Acts  not  having  been  complied  with  either  in 
respect  of  the  time  of  sealing  or  the  contents  of  the  papers  so  sealed; 
or,  if  the  last- mentioned  register  of  the  15th  of  July,  1857,  were  not 
invalid^  then  that  the  defendant  was  only  liable  to  the  calls  made 
8ub^iequently  to  the  15th  of  July,  1857,  as  the  first  register,  of  the  Ist 
of  January,  1857,  was  invalid  on  the  grounds  above,  stated. 
♦4611  Lord  Chief  Justice  reserved  these  points  forthe*opi- 

-'  nion  of  the  Court,  and  the  jury  found  a  verdict  for  the  plain- 
tiffis  for  340^.  II5.  6 '.,  being  the  amount  of  all  the  oalls,  with  interest, 
except  the  first. 

In  the  following  Michaelmas  Term  a  rule  nisi  was  obtained  on 
behalf  of  the  defendant,  calling  upon  the  plaintifls  to  show  cause  why 
that  verdict  should  not  be  set  aside  and  a  verdict  entered  for  the 
d^fendani,  on  ttie  ground  that  the  paper  first  sealed  aa  a  register  was 
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Bot  sealed  within  ihe  tinie  limited  by  the  8  &  9  Y ict,  e.  16  and  the  18 
and  19  Vict  c.  elL  (the  Gompaay's  Act),  aw)  on  the  ground  that  the 
paper  secondly  sealed  as  a  register  was  oot  sealed  at  a  meeting  at 
which  it  eoald  be  properly  sealed  under  those  Actf^,  and  that  there 
was  no  coQsent  by  the  defendant  to  take  shanes  aft^^r  either  of  those 
papers  was  sealed ;  or  why  the  damages  should  not  be  rednced  to  the 
amount  of  the  calls,  with  interest,  made  after  the  d4ite  of  the  27th  of 
January,  1858,  or  to  the  amount  of  the  calls,  with  interest,  made  after 
the  date  of  the  15th  of  July,  1857,  on  the  ground  that  the  paper  sealed 
on  the  1st  of  January,  1857,  and  the  paper  sealed  on  the  loth  of  July^ 

1857,  we.re  not  either  of  them  sealed  register?  within  the  8  &  9  Yict. 
c  14,  and  the  18  k  19  Viet.  c.  cli.  (the  Company's  Act),  the  provisions 
of  these  Acts  not  having  been  complied  with  either  in  respect  of  the 
time  of  sealing  or  the  contents  of  the  papers  so  sealed. 

The  rule  was  argued  in  the  course  of  the  same  term,  when  the 
Court,  after  time  taken  to  consider,  ordered  that  the  damages  be 
reduced  by  the  amount  of  the  calls  made  prior  to  the  15th  of  July, 
1857. 

Against  this  decision  the  defendant  appealed;  and  the  case  now 
came  on  for  argument  in  the  Exchequer  Chamber,  before  Wightman, 
J.,  Crompton,  J.,  Bramwell,  B.,  Ghannell,  B.,  Blackburn,  J.,  and 
Wilde,  B. 

Shee,  Serjt.  (with  whom  was  Milward\  for  the  '^'defendant.  r*AM 
Tbe  statements  in  the  case  which  affect  the  defendant  are  sub*  '- 
stantially  these,-^that  100  shares  were  appropriated  for  him,  that  he 
executed  the  subscription  contract  for  600/.,  that  he  voted  as  a  pro- 
prietor at  a  meeting  of  the  Company,  and  that  he  was  the  person 
mentioned  in  ss.  7  and  19  of  the  special  Act.  The  dates  are  important. 
The  special  Act  received  the  Royal  assent  on  the  16th  of  July,  1855. 
There  was  no  meeting  of  the  Company  until  the  1st  of  January,  1857, 
more  than  a  year  and  a  half  after  the  Act  passed  into  a  law.  At  that 
meeting  the  sheet  of  paper  set  out  in  the  case  was  sealed.  The  second 
document  called  a  register  was  sealed  at  a  general  meeting  on  the  15th 
of  July,  1857,  and  the  third  at  a  meeting  on  the  27th  of  January, 

1858.  By  the  2l8t  section  of  the  8  &  9  Yict.  c.  16,  it  is  enacted  that 
**  the  several  persons  who  have  subscribed  any  money  towards  the 
ondertaking,  or  their  legal  representatives,  resp>ectively,  shall  pay  the 
Buma  respectively  so  subscribed,  or  such  portions  thereof  as  shall  from 
time  to  time  be  called  for  by  the  Company,  at  such  times  and  places 
as  shall  be  appointed  by  the  Company.''  The  22d  section  empowers 
the  Company  from  time  to  time  to  make  calls  upon  the  respective 
shareholders  "in  respect  of  the  amount  of  capital  respectively  sub- 
scribed or  owing  by  them."  The  26th  section  gives  the  form  of 
declaration  in  an  action  for  calls ;  the  27th  provides,  that,  '*  on  the 
trial  or  hearing  of  such  action  or  suit,  it  shall  be  sufficient  to  prove 
that  tbe  defendant  at  the  time  of  making  such  call  was  a  holder  of  one 
share  or  more  in  the  undertaking,  and  that  such  call  was  in  fact  made 
and  such  notice  thereof  given  as  is  directed  by  this  or  the  special 
act :"  and  the  28th  section  enacts  that  ''  the  production  of  the  register 
of  shareholders  shall  be  primfi  facie  evidence  of  such  defendant 
being  a  sharehohler,  and  of  the  number  and  amount  of  his  shares.'* 
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*4681   *^^  interpretation  clause,  s.  2,  defines  the  word  "  shareholder" 
-'  to  mean  **  shareholder,  proprietor,  or  member  of  the  Company:" 
and  8.  8  enacts  that  "every  person  who  shall  have  subscribed  the  pre- 
scribed sum  or  upwards  to  the  capital  of  the  Company,  or  shall  other- 
wise have  become  entitled  to  a  share  in  the  Company,  and  whose 
name  shall  have  been  entered  on  the  register  of  shareholders  therein- 
after mentioned,  shall  be  deemed  a  shareholder  of  the  Company."  The 
interpretation  clause  gives  the  meaning  of  the  word  '*  prescribed,*^ 
thus: — "the  word  'prescribed'  used  in  this  Act  in  reference  to  any 
matter  herein  stated,  shall  be  construed  to  refer  to  such  matter  as  the 
same  shall  be  prescribed  or  provided  for  in  the  special  Act ;  and  the 
sentence  in  which  such  word  shall  occur  shall  be  construed  as  if, 
instead  of  the  word  'prescribed,'  the  expression  'prescribed  for  that 
purpose  in  the  special  Act'  had  been  used."  By  the  9th  section  of  the 
special  Act  (18  k  19  Vict.  c.  cli.),  it  is  provided  that  "  the  number  of 
shares  into  which  the  capital  shall  be  divided  shall  be  20,000,  and  the 
amount  of  each  share  shall  be  52."    To  be  a  shareholder,  a  man  must 
have  subscribed  at  least  61  to  the  capital  of  the  Company.     [Wight- 
man,  J. — The  conclusion  is  arrived  at  in  a  very  embarrassing  man- 
ner.]  The  rights  and  liabilities  of  a  shareholder  must  be  co-extensire. 
No  one  can  possess  those  rights  or  incur  those  liabilities  who  has  not 
subscribed  for  at  least  52.  to  the  capital  of  the  Company.     Then,  the 
6th  section  of  the  general  Act  provides  that  *'  the  capital  of  the  Com- 
pany shall  be  divided  into  shares  of  the  prescribed  number  and  amount; 
and  such  shares  shall  be  numbered  in  arithmetical  progression,  be- 
ginning with  number  one ;  and  every  such  share  shall  be  distinguished 
by  its  appropriate  number."     The  words  "or  shall  otherwise  have 
*4641   ^^^^^  entitled  to  a  share  in  the  Company,"  refer  to  *the  modes 
-'  of  acquiring  shares  pointed  out  by  the  14th  to  the  19th  section, 
viz.,  by  purchase,  by  devise,  marriage,  or  bankruptcy.    To  constitute 
a  man  a  shareholder,  therefore,  he  must  have  subscribed  for  at  least 
51.  to  the  Company's  capital,  or  have  become  entitled  to  a  share  therein 
by  purchase  and  transfer,  or  by  devise,  marriage,  or  bankruptcy,  and 
his  name  must  be  entered  on  the  raster  of  shareholders.     It  noiay  be 
said  that  Mr.  Hawksford  became  a  subscriber  when  he  executed  the 
parliamentary  contract  for  600Z.    That,  however,  was  not  a  subscrib- 
ing for  shares  within  the  meaning  of  the  Act.    The  parliamentary 
contract  was  dated  the  80th  of  December,  1854:   at  that  time  the 
special  Act  had  not  passed ;  no  Company  existed :  what  the  defendant 
undertook  by  executing  that  contract,  was,  to  pay  the  sum  subscribed 
by  him  towards  the  expenses  of  procuring  the  Act  and  forming 
the   Company.     [Blackburn,  J. — If  the  defendant  had   paid  the 
600?.,  would  it  not  have  been  subscribed  to  the  capital  of  tne  Com- 
pany ?]     It  is  submitted  that  that  would  not  satisfy  the  words  of  s.  8, 
''shall  have  subscribed  the  prescribed  sum  to  the  capital  of  the  Com- 
pany."    [Crompton,  J. — Does  **  subscribe"  mean  anything  more  than 
being  owner  of  a  portion  of  the  capital  of  the  Company  ?]    No  one 
ciin  be  said  to  subscribe  for  a  share  at  a  time  when  no  shares  have 
been  created.    Then  it  will  be  said  that  the  defendant  is  a  person  who 
is  mentioned  in  the  7th  and  19th  sections  of  the  special  Act    The  7th 
section  incorporates  certain  persons  (among  whom  is  the  defendant) 
and  all  other  persons  and  corporations  who  have  already  subscribed 
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or  who  shall  hereafter  subscribe  to  the  undertaking  by  the  Act  autho- 
rized, and  their  executors,  &c.  The  defendant  clearly  would  by  virtue 
of  that  section  become  a  member  of  the  Company :  and  by  s.  19  he  is 
named  as  one  of  the  first  directors.  The  election  of  future  *di-  r^Aan 
rectors  is  provided  for  bjr  the  83d  and  following  sections  of  the  ^ 
general  Act.  The  qualification  of  a  director  by  s.  17  of  the  special 
Act  is,  the  possession  by  the  party  in  his  own  right  of  100  shares  at 
least  in  the  undertaking :  and  the  85th  section  of  the  general  Act 
provides  that  "  no  person  shall  be  capable  of  bein^  a  director  unless 
he  be  a  shareholaer,  nor  unless  he  be  possessea  of  the  prescribed 
number,  if  any,  of  shares."  Though  a  member  of  the  Company, 
therefore,  and  a  director,  the  defendant  was  not  a  qualified  director : 
he  had  no  shares  appropriated  to  him  or  to  any  one  else  until  the  16th 
of  July,  1857.  Then,  iff  the  case  at  all  advanced  by  his  having  voted 
as  a  proprietor  at  a  meeting  of  the  Company  ?  He  could  only  legally 
vote  in  respect  of  shares.  If  no  shares  nad  then  been  appropriated  or 
existed,  he  did  a  very  irregular  thing :  but  his  usurpation  could  neither 
give  him  any  rights  nor  impose  upon  him  any  liability.  Then  we 
are  told,  that,  on  the  15th  of  July,  1857,  certain  specified  shares  were 
appropriated  to  the  defendant.  That  alone  would  not  make  him  a 
shareholder,  unless  it  can  be  held  to  be  equivalent  to  a  subscription 
by  him.  [Blackburn,  J. — Shareholders  may  vote  by  proxy :  s.  83. 
How  can  they  do  so  unless  they  are  shareholders  7  Does  not  that 
show  that  the  legislature  contemplated  that  there  might  be  "  share- 
holders" before  the  subsequent  steps  had  been  taken  ?]  The  word 
'•  shareholder"  is  evidently  used  very  loosely.  The  first  thing  neces- 
sary to  the  creation  of  shares  is  the  sealing  of  a  register.  The  pro- 
visions as  to  the  register  are  to  be  found  in  s.  9  of  the  general  Act, 
which  enacts  that  "  the  Company  shall  keep  a  book,  to  be  called  the 
'Register  of  Shareholders;'  and  in  such  book  shall  be  fairly  and  dis- 
tinctly entered  from  time  to  time  the  names  of  the  several  corporations 
and  the  names  and  additions  of  the  several  persons  entitled  to  shares 
in  the  *Company,  together  with  the  number  of  shares  to  which  ritAAa 
such  shareholders  shall  be  respectively  entitled,  distinguishing  ^ 
each  share  by  its  number,  and  the  amount  of  the  subscriptions  paid 
on  such  shares ;  and  the  surnames  or  corporate  names  of  the  said 
shareholders  shall  be  placed  in  alphabetical  order;  and  such  book 
shall  be  authenticated  by  the  common  seal  of  the  Company  being 
affixed  thereto ;  and  such  authentication  shall  take  place  at  the  first 
ordinary  meeting,  or  at  the  next  subsequent  meeting  of  the  Company, 
and  so  from  time  to  time  at  each  ordinary  meeting  of  the  Company :" 
and  by  s.  28,  the  production  of  the  register  of  shareholders  shall  be 
prima  facie  evidence  of  such  defendant  being  a  shareholder,  and  of  the 
number  and  amount  of  his  shares."  That  which  is  relied  upon  as  the 
register  here  has  none  of  the  requisites  pointed  out  by  s.  9.  It  does 
not  state  the  number  of  each  share  allotted  to  the  defendant ;  nor  does 
it  give  the  defendant's  addition.  Forms  of  this  sort  should  be  strictly 
adhered  to.  "  The  books  of  the  Company,"  says  Lord  Brougham,  in 
Bain  r.  The  Whitehaven  rnd  Furness  Junction  Railway  Company,  3 
House  of  Lords  Cases  1,  22,  *'  are  made  evidence  for  the  Company, 
and  unless  rebutted  by  counter-evidence,  will  be  sufficient  to  warrant 
a  verdict  in  each  case.    It  must  be  admitted  that  this  is  a  very  great 
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privilege,  and  an  exception  to  the  ordinary  rules  of  evidenoe.  By 
those  rules,  and  the  rules  of  common  sense  and  justice,  what  a  man 
writes  is  evidence  against  him,  but  not  evidence  in  his  favour:  but  here 
the  proposition  is  reversed.  So  that  the  Company,  by  writing  in  their 
books  that '  A.  B.  holds'  a  certain  number  of  shares,  can  go  into  Court 
and  make  A.  B.  answerable  for  them,  and  can  produce  the  entrj  as 
evidence  ags^inst  him.  This  is  a  great  privilege ;  and,  in  order  to  justify 
the  exercise  of  it,  the  conditions  on  which  it  is  given,  namely,  the 
*4871  *Pf^^3^i^  ^f  ^^6  statute  as  to  the  making  of  these  entries, 

^  must  be  strictly  complied  with :  and  I  bold  that  it  is  much 
safer  to  consider  each  of  those  provisions  as  a  condition  precedent,  as 
a  provision  imperative,  and  not  merely  directory,  on  accouiit  of  the 
great  imporjbance  of  the  privilege  itself,  and  on  account  of  its  beii^  lui 
exception  to  all  ordinary  rules  of  evidence.  If,  tlierefore,  I  had  not 
found  a  distinct  compliance  with  the  requisitions  of  the  9tb  section,  I 
should  not  have  considered  that  the  29tn  section  (a)  was  of  any  avail 
to  the  appellant  in  making  these  books  evidence  for  him,  and  agaiost 
his  adversary."  The  judgment  of  the  Court  below  in  this  case  goes 
far  beyond  what  was  laid  down  by  this  Court  in  The  London  Grand 
Junction  Bailway  Company  r.  Freeman,  2  Scott  N.  B.  705,  2  M*  &  G. 
606  (E,  C.  L.  B,  vol.  40).  Brie,  C.  J.,  in  giving  judgment,  says :  "The 
question  is  raised,  whether  there  can  be  a  holder  of  a  share  within 
the  27th  section,  without  a  register  of  shareholders  authenticated  by 
the  seal  of  the  Company  af&xed  at  an  ordinary  meeting.  This  ques- 
tion we  answer  in  the  affirmative.  We  consider  that  all  requisites  to 
make  a  shareholder  are  complied  with  except  the  sealing ;  so  that  the 
question  is,  whether  it  is  impossible  to  hold  a  share  unless  the  name 
of  the  holder  is  in  a  register  of  shareholders  lawfully  sealed.  We 
find  no  such  enactment :  and,  in  respect  of  transferrees,  we  think  ther 
may  be  holders  without  this  requisite ;  and  although,  as  above  said, 
the  shares  must  be  numbered  and  specifically  appropriated,  and  this 
process  requires  the  formation  of  a  book  analogous  to  a  register,  still 
It  may  be  dope  without  authentication  by  sealing  at  an  ordinary  meet- 
ing. The  argument  for  the  defendant  rests  on  s.  8,  which  describes  a 
♦4681  *8li^eholder  to  be,  'every  person  who  shall  have  subscribed, 

^  &c.,  or  who  shall  have  otherwise  become  entitled,  &c.,  and 
whose  name  shall  have  been  entered  on  the  re^isiter  of  shareholders.^ 
This  is  description  rather  than  definition,  as  it  is  clear  that  a  transfer- 
ree  is  entitled  to  a  share,  and  mav  be  a  shareholder,  without  his  name 
being  on  the  register  of  shareholders,  if  it  is  on  the  register  of  trans* 
fers.  We  think  the  statute  contemplated  the  process  above  described 
of  numbering  and  appropriating,  and  niay  well  have  intended  that  an 
inchoate  register-book  bonfi  fide  intended  to  be  valid  might  be  taken 
for  this  purpose  as  a  register  de  facto,  although  not  properly  sealed; 
and  also  that  the  Act  probably  intended  names  to  he  added  from  time 
to  time  in  intervals  between  the  meetings  for  sealing.  There  is  no 
decision  on  the  point  in  respect  of  an  original  shareholder ;  the  dictum 
relating  thereto  in  the  Newry  and  Enniskillen  Bailway  Company  y. 
Edmunds,  ^  Exch.  118,t  is  extrajudicial.  The  principle  laid  down  in 
The  Southampton  Dock  Company  v.  Bichards,  1  Scott  N.  B.  219,  1 

(a)  Of  the  6  A  9  Vict.  o.  17,  the  Scotch  Coinpftnies  Claasei  Confolidstion  Act,  the  Sih  w' 
29th  aeotionf  of  which  corceapond  to  the  8th  e^d  28th  gf  tfa»-  8  A  9  VicL  o.  16. 
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if.  h  G.  448  (E.  0.  L.  R.  vol.  89),  and  adopted  in  The  Lohdon  Grand 
Junction  Railway  Company  v.  Freeman,  2  Scott  N.  R.  705,  2  M.  &;  G. 
806  (E.  C.  L.  R.  vol.  40),  that  a  book  bonfi  fide  intended  to  be  a  regis- 
ter, thoragh  materially  defective,  should  operate  as  a  register,  in  an 
action  for  calls,  on  account  of  the  inconvenience  which  would  arise  if 
a  debtor  could  defeat  the  claim  upon  him  by  resorting  to  formal  defects 
in  the  register  of  shareholders,  supports  our  decision/*  That  goes  to 
repeal  the  statute  altogether.  The  dictum  of  Parke,  B.,  there  referred 
to,  seems  to  have  been  very  well  considered.  After  referring  to  the 
several  sectiots,  the  learned  Saron  says:  " The  result  is,  that  there  is 
DO  register  until  after  it  is  sealed ;  and  no  person  who  was  not  an  ori- 
ginal subscriber  can  be  liable  as  a  shareholder,  unless  his  name  id  on 
«  sealed  register.  *Probably  that  is  required  both  in  the  case  r^Aaa 
of  an  original  subscriber  and  a  transferree  of  scrip.  It  is  only  ■- 
necessary  in  this  case  to  say  that  a  transferree  is  iiot  liable  for  calls 
tntil  aftier  his  name  is  entered  on  a  sealed  register."  It  is  not  un- 
worthy of  remark  that  this  general  provision,  prescribing  a  particular 
limit  of  time  within  which  the  seal  can  be  validly  affixed,  was  passed 
at  a  time  when  there  had  been  several  private  Acts  passed  containing 
precisely  the  same  enactment:  see  the  South  Eastern  Railway  Act,  6 
k  7  W.  4,  c.  Ixxv.,  8.  109,  which  is  the  common  form  of  such  provi- 
sions. The  abject  was,  to  remedy  a  great  inconvenience.  If  the  regis- 
ter be  sealed  in  due  time,  the  shareholders  have  the  means  of  knowing 
whether  the  persons  acting  as  dif^ctofs,  and  assuming  to  make  calls, 
are  really  qualified  to  act  as  such.  The  time  of  sealing  is  essential. 
Here,  the  roxiuisites  of  the  Act  were  not  observed  either  aa  respects 
the  form  of  the  register,  the  time  ot  sealing,  the  numbers  of  the  shares, 
or  the  additions  of  the  shareholders.  [ Wiohtman,  J.-^The  result  of 
vour  argument  would  be,  that,  if  the  first  general  meeting  was  not 
held  within  the  prescribed  time,  the  whole  scheme  becomes  abortive 
and  fftlls  to  the  ground.]  All  schemes  which  are  worth  keeping  on 
foot  Will  observe  the  regulations.  Those  which  are  got  up  for  pur- 
poses of  fraud  may  very  properly  sink.  [Crompton,  J. — To  sustain 
your  argument^  you  want  negative  words,  which  are  not  in  the  clause.] 
The  statute  provider  that  the  list  or  register  shall  be  authenticated  in 
a  particular  manner.  [  Wiqhtman,  J.-^The  9th  section  of  the  general 
Act  enacts  that  the  authentication  of  the  register  by  affixing  thereto 
the  seal  of  the  Company  shall  take  place  at  the  first  ordinary  meeting 
or  at  the  next  subsequent  meeting  of  the  Company ;  and  the  15th 
SN30tioa  of  the  special  Aet  provides  that  *'tbe  quorum  of  any  general 
meeting  of  the  ^Company  shall  be  such  number  of  sharehold-  (i^A&o 
eta  as  snail  hold  in  the  aggr^ate  not  less  than  8000I<  in  the  i-  ^'^ 
capital  of  the  Company."  How  are  you  to  com^itute  a  quorum  ? 
Thd  register  cannot  be  sealed  until  there  there  is  a  quorum:  and 
yet  it  ia  contended  that  there  can  be  no  shareholders  until  there  is  a 
quo^iitnl]  The  statute  creates  the  parties  forming  the  Company 
shareholders  to  that  limited  extent.  [Crompton,  J. — Is  the  sealing 
anything  more  than  an  authentication  for  the  purpose  of  proof;  not 
that  it  is  an  ingredient  in  the  making  of  the  book  7]  To  hold  that 
there  can  be  shares  before  the  list  is  duly  made  out  and  sealed  at  a 
general  metting,  will  altogether  defeat  the  objects  of  this  very  salutary 
provision. 


470    WOLVERHAMPION,  4o.  v.  HAWKSFORD.    Ex.  Ch.  1861. 

MelUah,  Q.  C.  (with  whom  was  MovUague  Smith,  Q.  C),  was  stopped 
by  the  Court. 

WiGHTMAN,  J. — We  are  all  of  opinion  that  the  judgment  of  the 
Court  of  Common  Pleas  should  be  affirmed,  upon  the  ground  stated 
by  Erie,  C.  J.,  in  the  judgment,  in  which  he  says, — "  The  question 
raised  is,  whether  there  can  be  a  holder  of  a  share  within  the  27tli 
section,  without  a  register  of  shareholders  authenticated  by  the  seal 
of  the  Company  affixed  at  an  ordinary  meeting.  This  question  we 
answer  in  the  affirmative.  We  consider  that  all  requisites  to  make  a 
shareholder  are  complied  with  except  the  sealing :  so  that  the  ques- 
tion is,  whether  it  is  impossible  to  hold  a  share  unless  the  name  of  the 
holder  is  in  a  register  of  shareholders  lawfully  sealed.  We  find  no 
such  enactment; ;  and,  in  respect  of  transferrees,  we  think  they  may 
be  holders  without  this  requisite ;  and  although,  as  above  said,  the 
shares  must  be  numbered  and  specifically  appropriated,  and  this  pro- 
cess requires  the  formation  of  a  oook  analogous  to  a  register,  still  it 
*4711  ™^y  ^  ^^"^  *  without  authentication  by  sealing  at  an  ordinary 
^  meeting."  We  are  of  the  same  opinion.  The  sealing  may  m 
necessary  to  make  the  register  evidence,  out  not  for  the  purpose  of 
making  a  party  a  shareholder.  Upon  that  short  ground,  we  think 
the  judgment  of  the  Court  below  snould  be  affirmed. 

Judgment  affirmed. 


RALSTON  V.  SMITH.    Nov.  28. 

An  inTention  of  **  improTemeoti  in  emboiiing  and  ftniBbing  woren  fabria  and  in  the 
ehinery  or  apparatus  employed  therein/'  aa  described  in  the  speotfieation,  consisted  in  the  vse  of 
rollers  haring  "anj  design  grooTcd,  flated,  engraTcd,  milled,  or  otherwise  indented  npoa 
them."  A  disclaimer  was  afterwards  entered,  from  the  statements  wherein  it  appeared  that  the 
effect  desired  could  only  be  produced  by  the  use  of  a  certain  species  of  roller  not  particalarij 
described  in  the  specification  Tis.  a  roller  baring  circular  groowet  round  its  surface.  All  other 
rollers  were  expressly  disclaimed : — 

Held,  by  the  Exchequer  Chamber,— affirming  the  Judgment  of  the  Court  below, — ^that  nch 
a  disclaimer  was  in  effect  an  attempt  to  turn  a  specification  for  an  impractieable  generdity  into 
a  grant  for  a  specific  process  which  was  comprised  within  the  generality  in  one  sense,  hat 
could  not  be  discoTcred  to  be  there  without  going  through  the  same  course  of  experiment  whieh 
led  to  the  discoTcry  of  the  specific  process  in  the  disclaimer :  and,  consequently,  that  the  dis- 
claimer was  Toid,  as  an  attempt  to  extend  the  patent 

This  was  an  action  for  the  infringement  of  a  patent  for  "  Improye- 
ments  in  embossing  and  finishing  woven  fabries,  and  in  the  machinery 
or  apparatus  employed  therein." 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  at  Westmin- 
ster after  Trinity  Term,  1860,  when  a  verdict  was  found  for  the  plain- 
tiff, subject  to  a  motion  to  enter  a  verdict  for  the  defendant  upon 
certain  points  reserved.  A  rule  was  accordingly  obtained,  and  aher 
argument  and  time  taken  to  consider,  made  absolute :  vide  9  C.  B. 
N.S.  117  (E.C.L.R.  vol.99). 

The  substance  of  the  case  was  as  follows : — The  use  of  a  roller  and 
a  bowl  for  calendering  woven  fabrics,  and  the  means  of  regulating  the 
relative  speed  of  their  motion,  were  well  known.  In  the  process  of 
calendering,  the  roller  was  smooth,  and  the  speed  of  the  roller  and 
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bowl  was  unequal :  in  embossing,  the  roller  was  ^patterned,  [*4:72 
and  the  speed  of  the  roller  and  bowl  was  equal.  The  plaintilTs  ^ 
patent  was  originally  taken  out  for  a  combination  of  the  patterned 
roller  with  unequal  speeds  of  the  roller  and  the  bowl.  Having  after- 
wards discovered  that  one  description  of  roller  onlv  would  answer, 
the  plaintiff  entered  a  disclaimer,  and  by  his  amended  specification 
confined  his  claim  to  one  kind  of  substance  for  the  roller,  viz.  a  hard 
metal,  and  one  kind  of  pattern  for  engraving  thereon,  viz.  circular 
grooves  round  the  roller. 

The  Court  of  Common  Pleas  held  that  the  alleged  invention  as 
originally  specified  was  void  for  want  of  novelty  and  utility ;  and 
that  the  amended  specification  was  practically  a  claim  for  a  new  in- 
vention, and  not  a  part  of  any  invention  comprised  in  the  original 
specification. 

Against  this  decision  the  plaintiff  appealed.  The  appeal  was  heard 
in  the  Exchequer  Chamber  on  the  17th  of  June  and  the  28th  of 
November,  1861,  the  judges  present  on  the  first  occasion  being  Pol- 
lock, C.B.,  Wightman,  J.,  Crompton,  J.,  Bramwell,  B.,  Blackburn,  J., 
and  Wilde,  B.,  and,  on  the  second,  Wightman,  J.,  Cromptoi),  J.,  Chan- 
nell,  B.,  Blackburn,  J.,  and  Wilde,  B. 

Bavill,  Q.  C.  (with  whom  was  Hindmarch),  was  heard  for  the  appel- 
lant, and  Orove  Q.  C.  (with  whom  were  MtllUh,  Q.  C,  and  A8txm\  for 
the  respondent.  The  arguments  and  authorities  cited  were  sub- 
stantially those  respectively  relied  on  in  the  Court  below. 

The  points  urged  on  behalf  of  the  plaintiff  were  as  follows : — 

^^  1.  That  the  invention  as  originally  described  in  the  specification 
of  the  plaintiff's  patent  was  a  good  subject  of  a  patent,  and  that  the 
patent  was  not  after  '^'disclaimer  void  for  want  of  novelty  or  r^^yo 
utility  in  the  invention  or  sufficiency  in  the  specification :  ^ 

"  2.  That  the  disclaimer  and  memorandum  of  alteration  filed  by 
the  plaintiff  did  not  extend  the  exclusive  right  granted  by  the  patent, 
and  were  therefore  authorized  by  the  5  &  6  W.  4,  c.  83,  s.  1,  and  the 
other  statutes  relating  to  disclaimers,  and  must,  according  to  the  pro- 
vision of  the  statute  above  mentioned,  be  deemed  and  taken  to  be 
part  of  the  letters  patent  and  specification : 

''  3.  That  the  specification,  as  amended  by  the  disclaimer  and  memo- 
randum of  alteration,  sufficiently  describes  and  claims  a  part  of  the 
invention  originally  described  in  the  specification,  and  that  the  speci- 
fication as  so  amended  does  not  claim  anything  not  previously  claimed 
by  the  specification : 

'^4.  That  there  was  sufficient  evidence  of  infringement  by  the  de- 
fendant, to  go  to  the  jury: 

*'  5.  That  the  use  of  rollers  with  spiral  grooves,  as  used  by  the  de- 
fendant, might  be  and  was  a  colourable  imitation  of  the  plaintifi'^s 
invention,  and  an  infringement  of  the  patent ;  and  the  defendant's 
process  produced  the  combined  effects  of  glazing  and  embossing  woven 
Ikbrics  in  one  operation  by  substantially  the  same  means  and  in  sub- 
stantially the  satne  manner  as  in  finishing  cloth  by  the  process  claimed 
by  the  plaiotifil" 

The  points  urged  on  behalf  of  the  defendant  were  as  follows : — 

^'1.  That  the  invention  of  the  plaintiff  below  was  a  mere  application 
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tiff  old  pfoc^si^d^  €o  anaflogouff  ptirposes,  tend  was  not  the  pt<yp&t  sabject' 
matter  of  letters  patent : 

**2.  That  the  original  specification  of  the  plaintiff  below  did  not  de- 
*4?4T  *^^^^  ^°7  ^^^  invention ;  and  that  *the  process  of  inanHfec- 
^   ture  in  his  specificatioft  is  nseless  and  impracticable: 

"3.  That  the  plaintiff  below  had  not  at  the  date  of  his  first  specifica- 
tion invented  what  he  now  claims  as  his  intention ;  and  that  he  described 
in  his  specification,  as  altered  by  disclaiimet,  a  different  invention  firom 
that  for  which  the  letters  patent  were  granted : 

*'  4.  That  the  disclaimer  taketi  #ith  the  original  specific^tioik  does 
toot  describe  how  the  alleged  invention  is  to  be  performed,  bj  statibg 
the  materials  to  be  employed  for  the  rollers,  and  does  not  stale  what 
is  the  invention  claimed: 

"  5.  That  the  disclaimer  and  memorandum  of  alteration  extended  the 
exclusive  right  for  which  the  letters  patent  of  the  plaintiff  below  Were 
granted,  and  that  the  said  letters  patent  are  therefore  void : 

"  6.  That  the  respondent  (the  defendant  below)  has  not  beeti  guilty 
of  infringement,  in  that  the  plaintiff  below  by  his  disclaimer  and 
memorandum  of  alteration  limited  his  claim  to  rings  made  round  the 
roller,  which  the  defendant  beloW  did  not  in  fact  use." 

WiGHTMAN,  J.,  now  delivered  the  judgmeitt  of  the  Court: — 

The  invention  as  described  in  the  original  specification  consists  in 
the  use  of  rollers  having  "any  design  grooved,  fluted,  engraved, 
milled,  or  otherwise  indented  upon  them :"  but  it  appears  from  the 
statements  in  the  disclaimer  that  the  effect  desired  can  onlt/  be  pro- 
duced by  the  use  of  a  certain  species  of  roller  not  particularly  de- 
scribed in  ihe  specification,  namely,  a  roller  having  circular  groove?, 
Ac,  roilnd  their  surfaces.  And  all  other  rollers  are  expressly  dis- 
claimed. 

But,  if  the  othtt  rollers  disclaimed  will  not  succeed,  and  the  special 
rollers  ai^e  alone  effectual,  then  the  true  invention  resides  entirely  in 
♦4751  ^^®  process  described  in  the  *disclaimer :  and  the  original  speci- 
■'  fication  does  not  describe  or  even  suggest  the  form  of  roller  in 
"^hich  that  invention  consists.  And  this  is  by  the  disclaimer  to  extead 
the  right  granted  by  the  patent. 

The  patentee  who  made  and  described  the  invetition  which  is  found 
in  the  specification,  appears  not  to  have  conceived  the  invention  men- 
tioned in  the  disclaimer ;  for,  he  had  not  found  out,  or,  if  be  had,  he 
did  not  give  to  the  public  the  necessary  elements  of  the  process  which 
is  alone  effectual,  as  in  the  disclaimer  set  forth.  And  we  concur  in 
the  opinion  expressed  by  the  Court  of  Common  Pleas,  that  "  such  a 
disclaimer  is  in  effect  an  attempt  to  turn  a  specification  for  an  imprac- 
t  i cable  generality  into  a  grant  for  a  specific  process  which  is  comprise^l 
within  the  generality  in  one  sense,  but  could  not  be  discovered  to  be 
there  without  going  through  the  same  course  of  ex[>eriment  which 
led  to  the  discovery  of  the  specific  process  in  the  disclaimer."  On  this 
point,  therefore,  the  judgment  must  be  affirmed. 

With  respect  to  the  entry  of  the  terdict  on  the  plea  of  hot  guiltv, 
we  are  not  prepared  to  concur  with  the  Court  of  (jommon  Pleas  m 
directing  a  veMict  to  be  entered  {at  the  defendant ;  and  we  are  dis- 
I)osed  to  think  that  it  ought  to  be  entered  for  the  plaintiff:  but,  as 
our  Judgment  is  in  favour  of  the  defendant  upon  the  main  point,  this 
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is  comparatively  unimportant ;  and  we  are  relieved  from  the  necessity 
of  oonsidering  whether  there  should  be  a  venire  de  novo  upon  this 
issae,  by  the  agreement  of  the  defendant's  counsel. 

Judgment  affirmed^  except  as  to  the  issue  upon  not  guilty, 
and  upon  that  the  verdict;  to  be  entered  for  the  plaintiff. 


» MEMORANDA  [*476 

4 

The  Right  Hon.  John  Baron  Campbell,  Lord  High  Chancellor  of 
England,  died .  suddenly  on  Sunday,  the  28d  of  June,  1861,  at  his 
residency  Strathedeo  House,  Knightsbridge. 

Sir  Richard  Bethell,  Knight,  Her  Majesty's  Attorney-General,  was 
thereupon  appointed  Lord  High  Chancellor,  and  was  created  a  peer  by 
the  title  of  Baron  Westbury,  of  Westbury,  in  the  county  of  Wilts. 

Sir  William  Atherton,  Her  Majesty's  Solicitor-General,  was  pro- 
moted to  the  office  of  Attorney -General ;  and  Roundell  Palmer,  Esq., 
one  of  Her  Majesty's  Counsel  learned  in  the  Law,  was  appointed  Soli- 
citor-General, and  received  the  honour  of  Knighthood. 


C.  B.  H.  8.,  VOL.  U. — 19 


CASES 


ABOUED  AND  DETBBMIKBD 


THE   COURT   OF   COMMON   PLEAS, 


Bilarq   (Knra, 


XXV.  YICTOBIA.    1862. 


The  Judges  who  usaallj  sat  Iq  banco  in  this  term,  were — 

EbLE,  C.  J.  WlLLES^  J. 

Williams,  J.  Keating,  J. 


BEGULA  GENERALIS. 

As  to  Special  Cases,  Special  Verdicts,  and  Bills  (^  Bxeeptions. 

*  It  is  ordered,  that  from  and  after  the  first  day  of  Easter  Term 
next,  inclusive,  every  special  case,  special  verdict,  and  bill  of  excep- 
tions set  down  in  any  of  the  superior  Courts  of  common  law,  shall 
be  divided  into  paragraphs,  which,  as  nearly  as  may  be,  shall  [each] 
be  confined  to  a  aistinct  portion  of  the  subject :  and  every  paragraph 
shall  be  numbered  consecutively : 

*'  And  that  the  masters,  on  taxation,  do  not  allow  the  costs  of  draw- 
*4781   ^^^  ^^^  copying  any  special  case,  special  '^'verdict,  or  bill  of 
-I  exceptions  not  in  substance  in  compliance  with  this  rule,  with- 
out the  special  order  of  the  Court. 

"A.  E.  GocKBinur. 
*'W.  Eblb. 
"Jan.  21,  1862."  "Feed.  Polloce." 


JOHN  THOMAS  COLLIER,  Appellant;  FREDERICK  KING, 

Respondent.    Jan.  15. 


TIm  mpondrat  will  not  bt  allowed  eoili  oa  »  rtgiitntion  tppMl,  when  the  eoae  is  a 
Mj  fit  one  for  arfamenk 

This  was  an  appeal  against  the  decision  of  a  revising  barrister, 
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which  decision  the  Court;  after  time  taken  to  consider,  affirmed :  vide 
ant^  p.  14. 

Coleridge,  Q.  C,  for  the  respondent,  applied  for  the  costs  of  the 
appeal.  He  referred  to  Passingham,  app.,  Pittj,  resp.,  17  C.  B.  299, 
815  (E.  G.  L.  B.  vol.  84),  and  De  Boinville,  app.,  Arnold,  resp.,  1 
G.  B.  N.  S.  8,  22  (E.  G.  L.  B.  vol.  87) ;  in  which  latter  case  Gresswell, 
J.,  after  consulting  the  master,  said  ''  he  understood  the  practice  to  be, 
to  allow  the  respondent  his  costs  of  the  appeal;  when  tne  decision  of 
the  revising  barrister  is  affirmed.(a) 

Ebls,  G.  J. — I  find,  that,  in  the  return  made  by  Tindal,  G.  J.,  to 
the  House  of  Gommons  upon  the  subject  of  these  appeals,  in  1845, 
that  learned  Judge  states  that  the  principle  upon  which  the  Court  had 
acted  with  regard  to  costs  was  this,  viz.,  '^  that,  where  the  subject- 
matter  of  the  appeal  presented  a  fair  and  reasonable  ground  of  doubt 
as  to  the  legal  construction  of  the  statute,  and  the  propriety  of  the 
determination  of  the  revising  barrister,  it  was  not  toe  intention  of 
the  ^legislature  that  costs  should  be  awarded  against  the  un-  rmAna 
saccessfhl  party."  Here,  it  was  as  near  as  possible  a  case  in  '- 
which  the  Court  was  equally  divided.  In  Clark,  app.,  The  Overseers 
of  Bury  St.  Edmunds,  resp.,  1  C.  B.  N.  S.  28  (E.  C.  L.  B.  vol  87), 
costs  were  not  given,  the  case  being  one  of  reasonable  doubt :  but  in 
Hannaford,  app.,  Whiteway,  resp.,  1  C.  B.  N.  S.  53,  the  Court  not 
thinking  it  necessary  to  hear  the  respondent  in  support  of  his  vote, 
costs  were  allowed.  Again,  in  Steward,  app.,  Sherlock,  resp.,  7  C.  B. 
N.  S.  21  (E.  G.  L.  B.  voL  97),  the  case  being  considered  a  reasonable 
one  for  argument,  costs  were  refused.  We  cannot,  consistently  with 
these  decisions,  grant  costs  here.  Coleridge  took  nothing. 

(a)  "SspMiAUj,"  addi  Willei,  J.,  ««wh«n,  M  h«n,  the  ^mtif*  ol»im  to  th«  franobiae  it 
€ifiWiih<d  bj  oar  dMiiion,"— wbiob  wm  aot  tbo  eaae  upon  thU  oooMion. 


BEADE  V.  CONQUEST.     Jan.  20. 

Tho  motbor  of  »  dntmm  called  **  Gold/'  wbicb  bed  been  printed  end  represented  on  tbe  ftege, 
pnUisbed  a  bot^  founded  npon  it,  ealled  "  It  is  noTor  too  late  to  mend/'  to  wbiob  norel  be  trans- 
forred  some  of  tbe  seenes  from  tbe  drama.  Tbe  defendant  eansed  anotber  drama  to  be  eouo 
itnieted  from  tbe  novel,  wbieb  be  ealled  **  Nerer  too  late  to  mend,"  taking  many  of  tbe  seenoi 
from  tbe  noTol  wbiob  bad  been  imported  into  tbe  norel  from  tbe  original  drami^  and  prodneed 
it  at  bis  theatre  :— 

Held^  that  tbig  was  an  infringement  of  tbe  plaintUTi  copyright  in  bii  drama. 

This  was  an  action  brought  to  recover  damages  for  an  alleged 
iniringeraent  of  the  plaintiff's  alleged  sole  liberty  of  representing  and 
causing  to  be  represented  at  any  place  or  places  of  dramatic  entertain- 
ment  m  Great  Britain  a  duly  registered  play  or  dramatic  piece  or 
entertainment,  intituled  "  Gold,"  composed  by  the  plaintiff,  and  of 
which  he  was  the  duly  registered  author  and  proprietor,  as  alleged  by 
him ;  and  for  the  alleged  infringement  of  the  plaintiff's  alleged  copy- 
right in  a  certain  duly  registered  book,  being  a  tale,  noveli  or  story, 
intituled  "  It  is  never  too  late  to  mend." 

The  defendant  pleaded  not  guilty  to  the  whole  declaration,  and,  to 
the  second  count,  leave  and  Uceuse;  and  he  also  demurred  to  the 
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second  count.    The  plaintiff  joined  iasiie  on  tbe  pleaa^  and  joined  in 
♦4801    *d^™^^'''®r.     The  demurrer  was  argued  in  Hilary  l^rm  last, 
^  and  judgment  was  given  upon  such  demurrer  for  the  defendant 
vide  9  C.  B-  N.  S.  765  (E.  C.  K  R  vol.  99). 

The  issues  in  &ct  came  on  to  be  tried  before  Erie,  C.  J.,  at  the 
sittings  in  Middlesex  after  Easter  Term  last»  when  a  verdict  was 
found  for  the  plaintiff  for  160/.  damages,  subject  to  the  opinion  of  ^ 
Court  upon  the  following  case : — 

The  plaintiff,  at  the  times  of  the  representations  and  performances 
by  the  defendant  bereinaiter  mentiouea,  waa  and  is  the  duly  registered 
author  and  proprietor  o(  and  had  and  still  has  tbe  sole  liberty  of 
representing  ana  causing  to  be  represented  at  any  place  or  places  of 
dramatic  ^Uertainment  in  Great  Britain,  a  certain  duly  registered 
play  or  dramatic  piece  or  ent^tainment  composed  by  him,  intituled 
'  Gold,"  and  the  plaintiff  was  then  the  author  of  and  the  duly  regis- 
tered proprietor  of  a  subsisting  copyright  in  the  said  play  of  "  Odd,^ 
as,  ana  which  then  was,  a  duly  registered  book,  and  also  the  author 
of  and  the  duly  roistered  proprietor  of  a  subeisting  copyright  in  a 
certain  other  duly  registerea  book,  being  a  tale,  novel,  or  st<»ry,  inti- 
tuled ''  It  is  never  too  late  to  mend,"  published  by  him. 

The  aforesaid  play  or  dramatic  piece  or  entertainment  was  compobed 
and  duly  registered  as  such  by  the  plaintiff;  and  the  said  play  was 
also  duly  registered  as  a  book,  and  the  plaintiff  was  the  proprietor  of 
the  copyright  therein,  and  the  same  was  published  by  him  before  the 
oompositioQ  or  registration  of  tbe  said  book  intituled  ''It  is  never  too 
late  to  mend,"  and  before  the  existence  of  any  copyright  therein.  Tbe 
said  last-mentioned  book  was  founded  npon  the  said  play  or  dramatic 
piece  or  entertainment  so  then  also  published  aa  a  oook.  The  said 
play  or  dramatic  piece  or  entertainment^  bef<Nre  the  representation  or 
performance  by  the  defendant  as  hereinafter  mentioned,  had  been 
*4811  i*®?^^^^^  ^^^  performed  with  the  plaintiff's  ^license,  for 
-'  reward  to  the  plaintiff,  at  certain  places  of  dramatic  entertain- 
ment in  Great  Britain. 

Aft^r  the  said  plav  or  dramatic  piece  or  entertainment  of  the  plain- 
tiff called  ''Golcr'  had  been  composed  and  duly  roistered  b^  the 
plaintiff  and  had  been  so  performed  and  represented  with  the  liceose 
and  consent  for  reward  to  the  plaintiff,  and  after  the  registration  and 

fmblication  of  the  same  as  a  book,  and  after  the  registration  and  pub- 
ication  of  the  said  book  intituled  '*It  is  never  too  late  to  mend,'  the 
defendant,  who  then  was  and  is  the  licensed  proprietor  of  a  certain 

5 lace  of  dramatic  entertainment  in  Great  Britam  called  ^'  The  Grecian 
^heatre,"  represented  and  performed  and  caused  to  be  represented  and 
performed  at  the  said  Grecian  Theatre  on  eighty  different  occasions  a 
certain  play  or  dramatic  piece  or  entertainment  intituled  ''Never  too 
late  to  mend."  The  author  of  the  said  last-mentioned  play  or  dramatic 
piece  or  entertainment,  who  as  such  was  paid  by  the  defendant  for 
each  of  the  said  last-mentioned  performances  and  representations, 
composed  it  principally  by  dramatizing  the  plaintiff^s  said  novel  "It 
is  never  too  late  to  mena,"  and  partly  ftx>m  his  own  head,  without 
having  seen  or  heard  of  the  plaintiff's  said  play  or  dramatic  piece  or 
entertainment  or  book  intituled  '*  Gold,"  or  oeing  acquainted  with  its 
contents.    Bat  such  author  became  aware  of  the  existence  of  the 
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plaintiff's  said  play  and  book  intituled  "Gold"  witbin  less  Aan  three 
weeks  after  the  first  of  the  said  eighty  performances  and  representa- 
tions aforesaid. 

The  defendant  was  not  the  author  of  the  said  play  or  dramatic  piece 
or  entertainment  entitled  **  Never  too  late  to  mend,"  so  represented 
and  performed  by  him  at  the  said  Grecian  Theatre:  and  there  was 
not  any  evidence  to  show  whether  he  knew  that  in  any  respect  it 
resembled  or  was  (if  it  was)  a  piracy  of  the  plaintiflTs  said  play  or 
dramatic  piece  or  *entertainment  or  book  called  •'  Gold."  But,  r^^oo 
after  the  defendant  had  several  times  represented  and  performed  •- 
at  his  said  theatre  the  said  play  or  dramatic  piece  or  entertainment 
called  "Never  too  late  to  mend,"  the  plaintiff  gave  notice  to  the 
defendant  that  they  were  representations  and  performances  of  divers 
parts  of  the  plaintiff's  said  play  or  dramatic  piece  or  entertainment 
called  **  Gold,"  and  an  infringement  of  the  plaintiff's  sole  liberty  of 
representing  the  same  and  causing  the  same  to  be  represented  at  any 
plaoe  or  places  of  dramatic  entertainment  in  Great  Britain;  and  the 
plaintiff  then  required  the  defendant  to  cease  from  all  such  further 
representations  or  performances,  excepting  with  the  license  of  the 
plaintiff,  which  the  plaintiff  offered  to  give  to  the  defendant,  as  he  had 
previously  given  to  other  persons,  for  reward  to  be  paid  to  the  plain- 
tiff; but  the  defendant  refused  to  pay  the  plaintiff  the  amount  required 
by  him  for  such  license;  and,  after  such  notice,  and  without  any 
license  from  the  plaintiff,  the  defendant  on  seven  occasions  represented 
and  performed  and  caused  to  be  represented  and  performed  as  before 
at  the  said  Grecian  Theatre  the  said  play  or  dramatic  piece  or  enter- 
tainment called  "  Never  too  late  to  mend." 

One  of  the  actora,  a  Mr.  Mead,  employed  by  the  defendant  in  such 
representations  and  performances  as  aforesaid,  and  who  had  frequently 
acted  in  the  said  performances  and  representations  of  the  plaintiff's 
said  play  intituled  *'Oold,"  was  called  as  a  witness  on  behalf  of  the 
defendant,  and  stated  that  he  could  not  deny  but  that  he  might  on  one 
or  two  occasions,  when  performing  in  the  said  drama  of  "Never  too 
late  to  mend"  at  the  defendant's  said  theatre,  have  spoken  a  part  of 
the  plaintiff's  said  play  or  dramatic  piece  or  entertainment  called 
"Gold"  not  contained  in  the  plaintiff's  said  book  or  novel, — ^bein?  a 
few  words  at  the  end  called  the  "  Tag ;"  but  that,  if  be  did  so,  he  did 
♦it  accidentally,  the  words  of  such  tag  floating  in  his  mind  r*^oQ 
might  have  come  out  mixed  up  with  the  strong  similarity  ex-  ^  ^^ 
isting  between  the  tag  in  the  plaintiff's  play  of  **  Gold"  and  that  in 
the  drama  called  "Never  too  late  to  mend,"  That,  in  so  doing,  the 
said  actor  acted  without  the  knowledge,  authority,  or  direction  of  the 
defendant,  and  without  being  conscious  that  he  had  said  anything  not 
in  the  part  set  down  for  him  to  say  by  the  defendant ;  and  the  said 
part  of  the  plaintiff's  said  play  called  "Gold"  so  delivered  by  the  said 
actor  was  no  part  of  the  composition  of  the  said  play  or  dramatic  piece 
or  entertainment  called  "  Never  too  late  to  mend,"  nor  was  it  con- 
tained in  the  licensed  copy  of  the  said  la^-mentioned  play  required 
by  law  to  be  left,  and  which  was  left,  at  the  Lord  Chamberlain^s  office, 
and  no  part  of  the  part  set  down  by  the  defendant  for  the  said  actor 
fe^  say. 

It  was  agreed  between  the  parties  that  the  pleadings  in  the  action 


483  READB  i^.  CONQUEST.    H.  T.  1862. 

oa  both  sides  should  form  part  of  the  special  case,  as  also  the  printed 
copy  of  the  said  play  called  '*  Gold,"  and  the  licensed  copy  of  the 
saia  play  called  **  Never  too  late  to  mend/'  left  at  the  Lord  Chamber- 
lain's office  as  required  by  law,  and  also  a  published  copy  of  the  plain- 
tifiTs  said  book  intituled  ''  It  is  never  too  late  to  mend,"  and  the  cer- 
tificates of  registration  of  the  said  play  called  "  Gold,"  and  of  the  said 
novel  called  "  It  is  never  too  late  to  mend,"  which  were  all  put  in  and 
proved  at  the  trial :  also,  that  the  Court  should  be  at  liberty  to  draw 
any  inferences  or  find  any  facts  which  in  the  opinion  of  the  Court  a 
jury  ought  to  have  drawn  or  found. 

The  question  for  the  opinion  of  the  Court  was.  whether  the  aforesaid 
representations  and  performances  by  the  defendant  at  the  said  Grecian 
Theatre  of  the  said  drama  called  *' Never  too  late  to  mend,"  so  com- 
posed and  written  as  aforesaid,  were  representations  and  performances 
*4841  ^^  divers  parts  of  the  said  play  or  ^dramatic  piece  or  entertain- 
J  ment  composed  by  the  plaintiff  intituled  "  Gold,"  and  infringe- 
ments of  his  sole  liberty  of  representing  the  same  and  causing  the 
same  to  be  represented  at  any  place  or  places  of  dramatic  entertain- 
ment in  Great  Britain. 

If  the  Court  should  be  of  opinion  that  the  aforesaid  representations 
amd  performances  by  the  defendant  at  the  said  Grecian  Theatre  were 
representations  and  performances  of  divers  parts  of  the  said  play  or 
dramatic  piece  or  entertainment  composed  by  the  plaintiff  intituled 
"  Gold,"  and  infringements  of  his  sole  liberty  of  representing  the  same 
and  causing  the  same  to  be  represented  at  any  place  or  places  of  dra- 
matic entertainment  in  Great  Britain,  then  tne  verdict  was  to  be 
entered  for  the  plaintiff  as  aforesaid,  or  for  such  amount  as  the  Court 
should  direct ;  but,  if  the  Court  should  be  of  a  contrary  opinion,  then 
a  nonsuit  was  to  be  entered. 

Mr.  Eeade,  in  person. — It  stands  admitted  on  the  case,  that,  in  Janu- 
ary, 1858,  the  plaintiff  wrote  and  registered  and  produced  upon  the 
sta^e  a  drama  called  "Gold,"  and  that,  in  January,  1856,  he  also  wrote 
and  published  and  registered  a  novel,  founded  on  the  story  in  the 
drama,  called  ''It  is  never  too  late  to  mend."  It  also  appears  that 
Mr.  G.  A.  Conquest,  the  defendant's  brother,  dramatized  the  novel, 
calling  his  drama  ^'  Never  too  late  to  mend,"  and  that  this  last-men- 
tioned drama  was  produced  by  the  defendant  at  the  Grecian  Theatre, 
as  alleged  in  the  first  count  of  the  declaration.  [Lush. — Without  any 
knowledge  of  the  existence  of  the  plaintiff's  drama  called  "  Gold."] 
Knowledge  on  the  defendant's  part  that  he  is  invading  the  plaintiff's 
right  is  quite  unnecessary  to  constitute  the  offence  of  piracy :  Lee  r. 
Simpson,  8  C.  B.  871  (E.  C.  L.  B.  vol.  54).  The  simple  question  here 
is,  whether,  if  a  man  writes  a  play,  and  then  casts  its  incidents  into 
*4851  ^^^  shape  of  a  *novel,  he  loses  his  copyright  or  his  sole  right 
^  of  representation  in  the  play.  The  author  of  a  dramatic  piece 
has  by  the  Dramatic  Copyright  Act,  8  &  4  W.  4,  c.  15,  the  sole  liberty 
of  representing  or  causing  it  to  be  represented  at  any  place  of  dramatic 
entertainment:  and  that  right  is  confirmed  by  the  5  &  6  Vict.  c.  45, s. 
21.  The  22d  section  of  the  last- mentioned  statute  enacts  that  "no 
assignment  of  the  copyright  in  any  book  consisting  of  or  containing  a 
dramatic  piece  or  musical  composition  shall  be  holden  to  convey  to 
the  assignee  the  right  of  representing  or  perforining  such  dramatic 
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piece  or  musical  composition,  unless  an  entry  in  the  said  registry-book 
[required  by  s.  11]  shall  be  made  of  such  assignment,  wherein  shall 
be  expressed  the  intention  of  the  parties  that  such  right  should  pass 
by  such  assignment."  By  the  combined  effect  of  these  two  statutes, 
therefore,  the  author  of  a  drama  has  two  separate  rights,  which  may 
be  conveniently  distinguished  by  the  names  of  copyright  and  stage- 
right,  either  or  both  of  which  he  may  assign ;  he  may  assign  the  one 
to  A.y  the  other  to  B.  Suppose  the  plaintiff  assigned  the  copyright, 
retaining  the  stage-right,  he  could  not  complain  of  an  infringement  of 
the  copyright :  or  vice  yersfi.  If  the  defendant's  drama  of  **  Never 
too  late  to  mend/'  partly  copied  from  the  p]aintifi''s  drama  of  "  Gold," 
had  been  published,  the  plamtiff  would  have  had  a  remedy  under  the 
Act.  Has  he  not  an  equal  right  to  complain  of  an  infringement  of  his 
stage-right?  This  question  was  discussed  before  Vice-chancellor 
Wood  in  a  case  of  Reade  v.  Lacy,  80  Law  J.  Ch.  656.  It  was  there 
held,  that,  where  the  owner  of  copyright  in  a  play  wrote  a  novel 
founded  upon  it,  to  which  he  transferred  several  scenes  from  the  play, 
and  afterwards  another  person  dramatized  the  novel,  taking  the  same 
scenes  from  the  novel,  this  is  an  infringement  of  the  copyright  in  the 
play,  '*Some  parts  of  this  work,"  says  the  Vice-Chancellor,  r^^o^ 
•"appear  to  be  a  copy  of  Mr.  Readers  drama  of  'Gold,' only  ^ 
with  a  different  name.  Mr.  Reade  has  a  copyright  in  the  work  'Gold,' 
and,  so  long  as  he  has  it,  nobody  is  entitled  to  reprint  that  work.  But 
it  is  said  that  Mr.  Reade  having  used  the  drama  'Gold'  in  the  con- 
struction of  the  novel  'It  is  never  too  late  to  mend,'  he  has  so  far  for- 
feited his  copyright  in  the  drama  that  the  defendant  is  entitled  to  dra- 
matize the  novel,  notwithstanding  in  doing  so  he  makes  use  of  a  con- 
siderable portion  of  the  dialogue  that  originally  occurred  in  'Gold.' 
Now,  I  am  far  from  conceding,  except  for  the  purpose  of  argument, 
that  there  is  any  right  so  to  use  the  novel,  even  supposing  the  drama 
not  to  be  in  existence.  How  fietr  a  dramatic  author  may  be  entitled  to 
use  a  novel  without  the  permission  of  the  author,  for  the  purpose  of 
writing  a  play,  may  be  a  question  worthy  of  consideration.(a)  I 
assume,  solely  for  the  purpose  of  argument,  that  there  exists  a  right 
to  go  to  the  novel  and  work  upon  that  novel ;  and  then  it  is  said, 
because  the  plaintiff  has  composed  the  novel  from  the  drama,  and  the 
novel  contains  scenes  which  the  author  has  put  into  his  drama,  he  has 
not  the  least  property  in  them,  and  they  may  be  reproduced  because 
it  was  done  honestly  and  in  ignorance  that  it  was  an  exact  reproduc- 
tion of  the  drama.  There  can  hardly  be  a  stronger  case  than  the 
present  to  try  the  question ;  for,  in  many  places,  the  two  dittmas  are 
identical.  [His  Honor  referred  to  several  passages  in  the  two  dramas 
which  were  verbatim  the  same.]     The  argument  is,  the  plaintiff  hap- 

Eens  to  have  introduced  a  good  deal  of  his  drama  into  another  book : 
e  has  used  his  own  property  in  another  place ;  and  the  defendant 
says,  'I  found  your  property  in  another  place:  I  did  not  know  you 
had  used  it  in  any  otner  way.  I  did  not  think  I  was  ^invading  r^AQn 
your  copyright,  because  I  found  it  in  another  work,  to  which  I  ^ 
contend  1  had  a  right  to  resort.'  There  really  is  nothing  to  try  upon 
this  part  of  the  case."  And  the  injunction  was  granted.  The  question 

(a)  RMde  V.  Conquest,  9  0.  B.  N.  S.  766  (B.  C.  L.  B.  toL  09),  had  sot  »t  thii  time  been 
dMided. 
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here  is,  whether  by  the  mere  act  of  publishing  his  novel  of  "  It  is 
never  to  late  too  mend/'  the  author  forfeits  his  stage-raght  in  the  drama 
of  «  Gold." 

Lush,  Q.  0.;  for  the  defendant. — ^It  may  be  conceded  that  the  plain- 
tiff has  all  the  rights  he  claims  in  his  drama  of  '*  Odd."  But  it  is 
submitted  that  the  defendant's  play  of  "Never  too  late  to  mend^"  con- 
structed upon  the  plairntiff's  nov«eI,  which  was  perfectly  lawful,  is  as 
much  an  original  production  as  the  plaintiff's  drama  is ;  and  that  the 
authorship  of  thart;  play  draws  with  it  the  right  to  represent  it  on  the 
stage.  There  is  a  close  analogy  between  patent-right  and  copyright. 
There  is,  however,  this  difference  between  them : — The  patent-r^bt  is 
given  to  the  first  inventor;  and,  if  two  men  worldng  independently 
of  each  other  happen  to  hit  upon  the  same  invention,  the  first  who 
obtains  a  patent  for  it  shuts  out  the  other ;  he  has  got  the  <exeliiiBive 
Tight.  But,  if  two  literary  men  treat  on  the  same  subject,  each  may 
have  a  copyright  in  his  own  production.  The  one  cannot  prevent  the 
other  from  composing  a  similar  work,  provided  no  part  of  it  is  cc^ied 
from  his.  [Williams,  J. — The  production  of  the  one  work  in  no  way 
flows  from  the  existence  of  the  other.]  Lord  Mansfield,  in  Sayre  v. 
Moore,  1  East  361,  n.,  sajrs:  ''The  act  that  secures  copyright  to 
authors  guards  against  the  piracy  of  the  words  and  sentiments;  but  it 
does  not  prohibit  writing  on  the  same  subject.  As  in  the  case  of  his- 
tories ana  dictionaries :  in  the  first,  a  man  may  give  a  relation  of  the 
same  facts,  and  in  the  same  order  of  time;  in  the  latter,  an  interpreta- 
tion is  given  of  the  identical  same  words.  Tn  all  these  cases  the  qoes- 
*4881  ^^  ^^  ^*^  ^^  come  *before  a  jury  is,  whether  the  alteration 
^  be  colourable  or  not.  There  must  be  such  a  similitude  as  to 
iiiake  it  probable  and  reasonable  to  suppose  that  one  is  a  transcript  of 
the  other,  and  nothing  more  than  a  transcript.  So,  in  the  case  of 
prints,  no  doubt  different  men  may  take  engravings  from  the  same 
picture.  The  same  principle  holds  with  regard  to  charts :  whoever 
nas  it  in  his  intention  to  publish  a  chart  may  take  advantage  'of  all 
prior  publications.  There  is  no  monopoly  of  the  subject  here,  any 
more  than  in  the  other  instances ;  but,  upon  any  question  of  this  na- 
ture, the  jury  will  decide  whether  it  be  a  servile  imitation  or  not.'* 
Copyright  is,  "the  sole  and  exclusive  liberty  of  printing  or  otherwise 
multiplying  copies"  of  the  party's  own  composition :  5  &  6  Vict.  c.  46, 
s.  2.  That  cannot  be  invaded  except  by  copying.  The  words  of  the 
8  Anne,  c.  19,  were  the  same.  The  judgment  of  Lord  Eldon  in  Mat- 
thewson  v.  Stockdale,  12  Ves.  270,  goes  upon  the  supposition,  that,  if 
two  men  treat  on  the  same  subject,  if  the  work  of  each  be  original, 
there  is  no  infringement  by  either.  So  also  does  the  judgment  in 
Longman  v.  Winchester,  16  Ves.  269 ;  and  again  in  Wilkins  r.  Aikin, 
17  Ves.  422.  [Williams,  J. — Suppose  a  drama  published  in  England 
is  translated  into  the  French  language  in  France, — would  a  reproduc- 
tion of  it  in  English  from  the  French,  in  ignorance  of  its  having  been 
originally  translated  from  English,  be  an  invasion  of  the  right  of  the 
original  author  ?]     That  is  substantially  this-question.    If  two  authors 

fo  to  independent  original  sources,  each  has  a  right.  [Erle,  C.  J- — 
s  the  novel  here  an  "  original  source  ?"]  By  original  source  is  meant^ 
any  source  open  to  the  public.  When  Mr.  Reade  published  his  novel 
he  gave  out  his  conceptions  to  the  world.    No  person  could  lawfully 
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multiply  copies  of  that  w^ork ;  for,  that  would  be  an  infringenient  of 
Mr.  Bolide's  QOfyyTight.  Bui  any  person  was  at  liberty  to  turn  the 
incidents  of  that  novel  *into  the  form  of  a  drama.  It  is  like  r«4oq 
the  case  of  a  man  snaking  an  abridgment  of  a  work :  he  may  '- 
acquire  a  oopyriglit  in  the  .abridgment.  So,  the  author  of  this  drama 
constructed  from  the  noTel  "Would  acquire  copyright  therein.  [Wil- 
liams, J. — Provided  it  interfered  with  no  dramatic  right.  Erlk,  C. 
Jw — ^Your  contention  is,  that,  even  if  an  action  would  have  lain  for  a 
piracy  of  the  drama  of  '*  Gold/'  ncme  will  lie  if  the  same  words  are 
tidcen  from  the  novel.]  Precisely  so.  To  constitute  an  infringement 
of  copyright  or  dramatic  right,  the  identical  thing  must  be  copied ; 
adraatage  must  be  taken  of  the  labour  and  skill  of  the  aut2ior.  Sup- 
pose two  persons  set  about  to  dcamatize  a  novel,  if  each  takes  the 
whole  of  the  (incidents,  the  dramas  of  both  will  necessarily  be  much 
alike.  In  that  case,  would  the  one  who  gets  his  play  on  the  stage  first 
have  a  right  to  exclude  the  other?  The  defendant  here  has  not 
infringed  the  statute,  because  that  which  he  has  represented  is  some- 
thing substantially  different  from  the  plaintiff's  production. 

Meaikf  in  reply. — Stage-right  is  even  more  firmly  protected  than 
^oopyri^ht.  No  doubt,  iis  the  law  now  stands,  if  the  plaintiff  had  dra- 
matized a  novel,  it  was  competent  to  the  defendant  to  dramatize  it  also. 
But,  the  play  being  the  original  creation,  the  plaintiff  is  not  divested 
of  his  right  to  the  sole  representation  by  his  having  turned  its  inci- 
dents into  a  novel.  He  referred  to  Blackwell  v.  Harper,  2  Atk.  95, 
Planch^  V.  Braham,  4  N.  C.  IT  (E.  C.  L.  B.  vol.  38),  5  Scott  242,  8 
<].  &  P.  68  (£.  C.  L.  E.  vd.  34),  and  Oolbum  v.  Simms,  2  Hare  543. 

Chir,  €tdv,  vuU. 

Erls,  C.  J.,  now  delivered  the  judgment  of  the  Court : — 
.  The  plaintiff  sued  for  an  alleged  infringement  of  his  stage  copyright 
in  a  drama  called  ^'  Gold.^'  The  ^defendant  had  caused  to  be  r«  4  qa 
represented  a  drama  called  ^'  Kever  too  late  to  mend :"  and  it  ^ 
is  clear,  that,  in  so  doing,  be  was  guilty  of  the  infringement  com- 
plained of,  unless  the  facts  mentioned  below  constitute  a  defence, 
necause  many  parts  of  the  two  dramas  were  the  same,  and  the  3  &  4 
W.  4,  c.  15,  s.  2,  enacts,  that,  if  any  person,  without  the  consent  of 
the  proprietor,  shall  represent  any  aramatio  production  therein  de- 
scribed, or  any  paart  thereof,  ihe  shall  be  liable  to  a  penalty  of  not  less 
than40«. 

The  &cts  on  which  the  defendant  relied,  were,  that  the  plaintiff  had 
published  a  novel  called  "  It  is  never  too  late  to  mend,"  which  was 
the  drama  called  '^Gold"  presented  in  the  form  of  a  novel,  containing 
in  substance  the  same  incidents  and  characters  and  language ;  and  that 
the  defendant's  brother  dramatized  this  novel,  calling  his  drama 
'*  Never  too  late  to  mend,"  and,  in  so  doing,  took  many  of  the  charac- 
ters and  incidents  and  much  of  the  language  of  the  novel.  The  con- 
sequence was,  that  many  parts  of  the  drama  ''  Never  too  late  to  mend" 
were  the  same  as  the  corresponding  parts  of  the  drama  "  Gold."  But 
the  brother  so  composed  his  drama  from  the  plaintiff's  novel  without 
having  seen  or  in  any  way  known  of  the  plaintiff's  drama  ''  Gold," 
and  took  nothing  directly  therefron:!.  The  drama  so  composed  by  his 
brother  the  defendant  represented  at  his  theatre;  and  on  these  facts 
he  contended  that  his  brother  was  the  author  of  the  drama  so  repre 
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sen  ted  by  him,  within  the  meaning  of  the  statute  S  &  4  W.  4,  c  15. 
If  he  was  the  author,  it  follows  that  the  plaintiff  was  not^  and  that  no 
right  of  the  plaintiff  has  been  violated. 

It  was  argued  for  him  that  copyright  differs  from  patent-right,  in 
this,  that  the  patent  is  to  the  first  inventor,  and  there  cannot  be  two 
first  inventors,  although  there  may  be  two  original  inventors;  whereas, 
*4911  ^^Py^^S^^  belongs  to  the  author  of  the  composition,  *and,  if 
^  two  authors  invented  the  same  ideas,  and  clothed  them  in  tbe 
same  words,  each  author  might  have  copyright  in  the  same  composi- 
tion,  although  composed  by  two  original  authors.  In  that  case,  it  was 
contended  that  neither  of  the  authors  would  have  infringed  any  of  tbe 
rights  of  the  other.  A  party  who  multiplied  copies  taken  from  sach 
a  composition  as  published  by  one  of  them  might  be  liable  for 
infringement  of  copyright  to  tbe  author  from  whose  publication  be 
had  taken  the  copies,  if  that  was  ascertained,  without  incurring  anv 
liability  towards  the  other  author.  Upon  this  principle,  he  contendeoi 
that  the  defendant's  brother  was  an  original  author  of  his  drama 
**  Never  too  late  to  mend/'  and  had  both  the  book  copyright  and  tbe 
stage  copyright  therein. 

The  Court  has  already  decided  in  this  case  that  the  representation 
of  the  brother's  drama  was  no  infringement  of  the  plaintiff^s  book 
copyright  in  his  novel :  and  the  defendant  now  further  contended  that 
such  representation  was  no  infringement  of  the  plaintiff's  stage  copy- 
right in  his  drama  called  '^  Gold,"  because  the  brother  was  the  author 
of  his  drama.  But  we  think  that  this  ground  of  defence  fails.  Tbe 
defendant's  brother  was  not  the  author  of  those  parts  of  the  drama 
'*  Never  too  late  to  mend"  which  he  copied  directly  from  the  plaintiff's 
novel,  ami  so  indirectly  from  the  plaintiff's  drama  **  Gold." 

It  is  not  necessary  to  decide,  whether,  if  the  brother  published  bis 
drama,  he  w6uld  infringe  the  plaintiff's  book  copyright  under  tbe 
6  k  6  Vict.  c.  45  in  his  novel  or  drama  above  mentioned.    If  that 

Juestion  should  arise,  it  would  then  be  time  to  decide  whether  tbe 
efendant  could  find  any  defence :  but  it  is  clear  that  he  could  not  in 
that  case  defend  himself  on  the  ground  that  he  was  the  author  of  the 
parts  which  he  copied.  Here,  the  question  that  arises  is  in  ^^P^^ 
*4921  ^^  *^^^  plaintiff's  stage  copyright  in  his  drama  "  Gold."  This 
J  copyright  under  3  &  4  W.  4,  c.  16,  is  infringed,  if  the  whole 
or  any  part  of  it  should  be  represented  without  leave ;  and  it  is  clear 
that  a  very  considerable  part  of  it  has  been  represented  by  the  de- 
fendant :  he  is  therefore  liable  in  this  action,  unless  he  has  an  excuse. 
The  excuse  offered  is  as  above  stated,  that  the  brother  is  the  author 
of  these  parts.  Bat  the  fact  is  not  so.  The  brother  is  not  the  author 
of  those  parts,  it  being  admitted  that  he  copied  them  from  the  plain- 
tiff's composition,  and  did  not  compose  them  himself. 

The  fallacy  lies  in  the  allegation  that  the  defendant's  brother  is  tbe 
author  of  his  drama  ''Never  too  late  to  mend,"  which  is  true  in  one 
sense  and  untrae  in  another.  He  is  the  author  of  parts  of  it;  and,  in 
respect  of  publishing  or  representing  them,  he  infringes  no  right  of 
others,  and  might  sue  any  other  who  infringed  his  right.  Bat,  in 
respect  of  the  parts  copied  from  the  plaintiff,  if  he  was  sued  for  pub- 
lishing and  infringing  the  book  copyright,  he  might  perhaps  be  ex- 
cused under  some  of  the  rules  relating  to  literary  property,  and  to  tbe 
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power  of  abridging  or  taking  extracts  therefrom,  or  the  like :  but  he 
ooald  not  justify  on  the  ground  that  he  was  the  author;  and  if,  as 
here,  he  is  sued  for  representing  those  parts,  and  so  infiringing  the 
stage  copyright,  he  cannot  justify  as  author ;  and  that  alone  is  the 
ground  which  is  now  to  be  disposed  of. 

The  point  that  the  defendant  had  a  defence  in  his  belief  that  his 
brother  oad  a  right  to  dramatize  the  novel,  and  that  therefore  he  had 
a  right  to  represent  the  drama,  could  not  be  relied  on.  If  he  had  the 
right,  his  belief  would  be  immaterial :  if  he  had  not  the  right,  and 
had  done  the  wrong  complained  of,  his  belief  that  he  was  not  doinff 
wrong  is  equally  immaterial.  In  Lee  v.  Simpson,  8  C.  B.  871  (£.  G. 
L.  B.  vol.  54),  6  D.  &  L.  666,  *the  defendant  had  purchased  the  r«A9Q 
piece  which  he  represented,  and  believed  he  had  the  right ;  but,  '- 
on  proof  by  the  plaintiff  that  he  had  the  right,  the  judgment  was 
against  the  defendant,  on  the  ground  ''that  he  had  infringed  the  plain- 
tiff's property  protected  by  statute,  and  was  an  offender  within  its 
terms ;  and,  if  the  plaintiff  was  bound  to  show  the  defendant's  know- 
ledge, the  protection  awarded  by  the  statute  would  be  illusory." 

On  these  grounds,  our  judgment  is  for  the  plaintiff. 

Judgment  for  the  plaintiff 


THE  GENERAL  STEAM  NAVIGATION  COMPANY  v. 

SLIPPER.    Jan.  20. 

By  the  tmna  of  »  eliarter-pftrtj,  the  pUintUTs  ship  (a  iteem-Tuael)  WM  to  proceed  to  H.,  to 
he  there  reedy  to  load  bj  e  giren  day,  or  to  near  tkertmnto  at  tko  might  ta/tly  get,  and  there 
load  from  the  faeton  of  the  merohant  laeh  qnaotity  of  oxen,  sheep,  and  [or]  other  lawfhl  pro- 
dnoo  whieh  the  merohant  might  And  it  oonTonient  to  ship,  not  exoeeding  what  she  eonld  reason- 
ably stow  and  carry  own  and  aboTO  her  taolcle,  Ac,  and,  being  so  loaded,  was  to  proceed  there- 
with to  London,  and  deliTer  the  same  on  being  paid  freight  a  lamp  sum  of  ibOl,  Two  worhing 
days  were  allowed  for  loading  and  discharging,  and  three  days  on  demnrrage.  The  cargo  to  he 
taken  to  and  from  alongside  at  the  merchant's  risk  and  expense. 

Arrived  at  H.,  the  Tossel  went  alongside  the  jetty,  and  receired  on  board  a  nnmber  of  bar- 
rsls  of  hams  and  300  bead  of  liTO-stock,  for  which  the  captain  signed  bills  of  lading.  Being 
thos  laden,  the  Tcssel  was  fonnd  to  draw  too  mnch  water  to  get  OTcr  the  bar,  and  the  captain 
WM  conseqnently  obliged  to  take  ont  all  the  stock.  He  then  proposed  to  the  charterer's  agent 
to  stow  on  board  so  many  of  the  cattle  as  wonid  enable  him  to  pass  otct  the  bar,  and  to  remain 
eatside  and  there  take  in  the  remainder  at  the  charterer's  expense  and  risk.  The  agent  declin- 
ed to  aocede  to  this,  and  refased  to  pnt  any  of  the  cattle  again  on  board,  unless  the  captain 
wonid  take  all.  Being  unable  to  come  to  terms,  the  captain  proceeded  on  his  Toyage  with  only 
the  hams  on  board  : — 

Held,  that,  nnder  theee  oireomstanees,  the  owners  were  not  entitled  either  to  the  stipulated 
freight  or  to  damages  for  the  reflisal  to  ship  the  cargo  ;  for,  that,  although  the  captain  was  not 
obliged  to  go  within  the  bar  at  all,  yet,  having  chosen  to  do  so,  and  baring  received  the  cargo 
00  board,  and  signed  bills  of  lading,  he  was  bound  to  And  his  way  to  his  destination. 

This  was  an  action  brought  by  the  plaintiffs  against  the  defendant 
for  the  recovery  of  450^.,  for  freight  earned  by  the  plaintiff  on  a 
voyage  made  by  their  ship  **  Tiger^'  from  Hjerting,  in  Denmark,  to 
London,  according  to  the  terms  of  a  charter-party ;  or,  if  the  Court 
should  be  of  opinion  that  such  freight  was  not  *eamed,  for  dam-  r^AGA 
age  sustained  by  the  plaintiffs  from  the  defendant's  refusing  to  *- 
«hip  a  cargo. 

By  consent  of  the  parties,  and  by  a  Judge's  order  pursuant  to  ihe 
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Oommon  Law  Procedure  Act,  1852,  tlie  following  ease  was  stated  for 
the  opinion  of  tbe  Oourt;  without  any  pleadings : — 

The  plaintiff  are  a  company,  whose  priacipal  oi&oe  is  in  London, 
and  who  own  a  large  number  of  steam^ vessels,  and,  amongst  them, 
the  steamship  *'  Tiger."  The  defendant  is  a  merdumt,  w1n>  resides 
and  carries  on  his  business  in  London. 

In  the  month  cf  April,  1860,  the  defendant  was  desirous  of  cila^ 
tering  a  steamship  to  carry  a  cargo  of  cattle  and  other  nerchandise 
from  Hjerting  to  London ;  and  he  applied  to  the  plaintife  to  know 
whether  titey  would  for  that  purpose  charter  to  him  their  steamship 
the  Tiger.  To  this  the  pkintifEs  assented ;  and  thereupon  the  follow- 
ing charter-party  was  arawn  up  and  signed  by  the  agents  of  the 
plaintifiEb  ana  defendant  respectively :— * 

**  London,  April  4th,  180). 

''It  is  this  day  mutually  agreed  between  Martin  Pratty  Esq.,  secre- 
tary to  owners  of  the  steam  good  ship  or  vessel  called  the  Tiger,  of 
London,  of  the  burthen  of  |Jf  register  tons  or  thereabouts,  now  ii 
London,  and  George  Bussell,  of  London,  as  agent  for  Slipper  k  Son,^ 
That  the  said  ship,  being  tight,  stananch,  «nd  strong,  and  every  way 
fitted  for  the  voyage,  shall  with  all  convenient  speed  sail  and  proceed 
to  Hjerting,  to  be  there  and  ready  to  load  by  the  10th  of  the  current 
month,  or  so  near  thereunto  as  she  may  safely  get,  and  there  load 
from  the  factors  of  the  said  [merchant]  such  quantity  of  oxen,  sheep, 

—  other  lawful  produce  which  the  said  merchant  may  find  it  con* 

venient  to  ship,  not  exceeding  what  cfhe  can  reasonably  stow 
*4d51  *^^^  carry  over  and  above  her  tackle,  apparel,  provisions,  and 
-I  furniture;  and,  being  so  loaded,  shall  therewith  proceed  to 
London  to  discharge  at  Brown's  wharf,  or  so  near  thereunto  as  she 
may  safely  get,  and  deliver  the  same  on  being  paid  freight  ti  lumpsum 
of  450Z.  sterling  for  the  entire  use  of  the  holds  from  bulkhead  to 
bulkhead,  and  decks  for  cattle  and  sheep,  in  fall  of  all  port-chaiges 
and  pilotages  (the  act  of  Ood,  the  Qneen's  enemies,  fire,  and  all  and 
every  other  dangers  and  accidents  of  the  seas,  rivers,  boilers,  ma- 
chinery, steam,  and  steam-navigation,  of  whatever  nature  or  kind 
soever  daring  the  said  voyage  always  excepted):  Freight  to  be  paid 
on  unloading  and  right  delivery  of  the  cargo,  in  cash:  Two  working 
days  are  to  be  allowed  the  merchant  (if  the  ship  is  not  sooner  des- 
patched) for  loading  and  discharging,  and  three  days  on  demurrage 
over  and  above  the  said  laying  days,  to  be  paid  for  day  by  day,  at  the 
rate  of  122.  per  day :  The  master  to  sign  bills  of  lading  without 
prejudice  to  this  agreement:  The  vessel  to  be  consigned  to  charterer's 
agents  at  ports  of  lading  and  discharge  free  of  commission,  but  pay- 
ing the  usual  fees  for  customs  entry  and  clearance :  The  cargo  to  be 
taken  to  and  from  alongside  at  merchant's  risk  and  expense :  Penalty 
for  non-performance  of  this  agreement,  450t :  Lay  days  not  to  com- 
mence before  the  10th  of  April  current,  and  freight  subject  to  a  char- 
tering commission  of  2^  per  cent,  of  jettison  or  mortality  of  cattle 
and  sheep.  "  Geo.  Bussell. 

**  Per  pro  Jjro.  Inww." 
In  accordance  with  the  above  charter-party,  the  Tiger  left  London 
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00  the  7tli  of  April,  1860 ;  aad  on  the  aftemooa  of  the  9th  of  the 
same  moQth  anchored  off  Hjertiog. 

Hjertiag  is  a  small  town  situate  on  the  shores  of  ao  'ifilet  r^Aqa 
(^  the  sea  on  the  sonth-weet  coast  of  Jutland,  and  its  position,  L  ^  ^ 
as  well  as  the  points  about  it  which  were  material  to  tlus  inquiry, 
were  shown  upon  a  map  which  accompanied  and  waa  to  £i>rm  part  of 
the  case. 

The  nsnal  landing-place  for  ships  to  load  and  unload  their  cargoes 
is  a  jetty  which  runs  out  into  the  inlet  ;^  and  across  the  passage  by 
which  yesaels  proeeed  down  the  inlet  from  Bjerting  to  toe  German 
Ocean  are  two  banks  or  bars  of  sand,  oae  called  the  inner  bar,  situate 
about  a  mile  from  the  jetty,  and  the  other  called  the  outer  bar,  situate 
at  the  mouth  of  the  inlet 

On  the  10th.  of  Aprils  under  the  guidance  of  a  local  pilot  the  Tiger 
arrived  alongside  the  aforesaid  jetty  at  Hjerting,  and  the  entire  use^ 
of  her  holds  from  bulkhead  to  bulkhead,  and  of  her  deck,,  waa  given 
Mp  to  the  defendant 

The  loading  then  commenced ;  and  on  the  two  following  days  a 
cargo  consisting  of  d6  barrels  of  hams  and  of  300  head  of  live-stocky 
viz.,  oxen,  bulls,  horses,  and  pigs,  which  had  been  provided  by  the 
dtfendanty  were  stowed  on  board  the  ship  under  the  direction  of  the 
defendant's  son,  who  waa  the  only  person  there  representing  the 
defendant,  and  who  also  acted  as  interpretei:  to  the  captain  of  the 
Tiger. 

The  cargo  was  stowed  in  the  usual  and  proper  manner,  and  there 
was  ample  room  for  it  in  the  shia  which  when  thus  loaded  was  found 
to  draw  14  feet  of  water  forward,  and  about  14  feet  8  inches  ail. 

Upon  the  12th  of  AprU,  the  loading  being  comoleted,  the  Tiger 
cast  off  from  the  jetty  and  proeeeded  on  her  voyage  clown  the  inlet  in 
charge  of  the  same  pilot,  having  on  board  the  defendant's  son,  who 
intended  to  aocompany  the  cargo  to  London.  The  captain  before 
starting  aigned  bills  of  lading  in  the  usual  way  both  in  respect  of  the 
asid  cattle  and  of  the  barrela  of  ham,  which  bills  he  handed  to  the 
defendant's  boo. 

'^When  the  Tiger  had  steamed  about  a  mile  from  the  jetty,  r^Agfr 
and  while  in  her  proper  channel,  she  suddenly  grounded  upon  '- 
the  inner  bar,  and  could  not  be  got  off,  although  it  was  then  high- 
water  at  f^ring*ttde,  and  eveiy  effort  was  made  to  effect  that  object 
Had  sho  waited  till  the  next  spring-tide,  which  would  have  occurred 
in  the  course  of  a  month,  she  mi^ht  possibly  when  loaded  have  floated 
over  the  said  .bar;  but  even  this  possibility  depended  upon  the  con^ 
carrence  of  the  springtides  and  a  prevalence  of  winds  from  the  west- 
em  quarter. 

On  the  two  following  da^s,  April  13th  and  14th,  and  on  April  16th, 
for  the  purpose  of  lightening  the  vessel,  275  head  of  the  cattle,  and  a 
large  quantity  of  fresh  water,  were  at  the  instance  of  the  captain  taken 
oat  of  the  ship  in  Ughters;  but  she  still  remained  immovable.  All 
possible  efforts  to  move  her  continued  to  be  made,  but  without  suc- 
cess, till  April  the  20th,  when  she  floated. 

On  the  following  day,  April  2l8t  the  Tiger  was  again  brought 
alongside  the  jetty,  and  the  few  head  of  cattle  that  still  remained  in 
her  were  landed. 
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During  the  time  the  steamer  remained  on  the  bar,  the  capain  took 
soundings  round  the  ship,  with  the  view  of  ascertaining  what  d^th 
of  water  there  was  at  high  tide,  and  which  they  found  to  be  but  10  or 
11  feet.  The  depth  of  water  at  the  outer  bar  is  generally  greater  by 
one  or  two  feet  than  at  the  inner  bar. 

On  the  21st  of  April,  the  captain,  in  accordance  with  the  regola- 
tions  of  the  Custom-House  at  Hjerting,  filed  a  protest  there,  containing 
(amongst  others)  the  following  declaration, — ^^  On  account  of  the  afore- 
said vessel  being  of  greater  djraught  of  water  to  be  able  to  proceed  with 
the  cargo  mentioned  in  the  aboye-mentioned  document,  the  undersigned 
declares  hereby  to  discharge  the  same  here,  with  exception  of  the 
afore-mentioned  lot  of  salt  pork  which  remained  on  board." 
*4981  *'^®  captain  then  proposed  to  the  defendant's  son  to  reship 
^  from  the  jetty  so  many  of  the  cattle  as  would  reduce  the 
draught  of  the  vessel  and  enable  him,  with  the  said  96  casks  of  hams 
which  still  remained  on  board,  to  pass  over  the  bar  in  safely ;  but  the 
defendant's  son  refused  to  ship  a  portion  only  of  the  cattle,  but  oflfered 
to  supply  a  full  cargo  at  the  jetty,  and  insisted  that  the  captain  was 
bouna  to  receive  it  on  board,  and  that,  unless  he  would  take  a  fall 
cargo,  he  should  take  none. 

The  captain  refused  to  ship  a  full  cargo,  but  proposed  to  stow  as 
many  of  the  cattle  on  board  as  would  enable  him  to  pass  over  the 
bars,  and  then  to  remain  outside  the  outer  bar,  and  if  possible  take  in 
the  remainder  of  the  cargo  there :  but  he  stated  that  the  anchorage 
was  unsafe,  and  that  there  might  be  considerable  danger  in  thus  ship- 
ping the  cargo :  and  he  added  that  the  defendant's^son  must  bring  the 
rest  of  the  cattle  out  to  him  in  lighters^  and  must  take  upon  himself 
all  the  risk  of  their  conveyance  and  shipment  The  defendant's  soa 
refused  to  ship  the  cargo  upon  these  terms. 

There  would  in  fact  have  been  no  difficulty  and  but  little  risk  in 
shipping  the  remainder  of  the  cargo  outside  the  outer  bar,  as  proposed 
by  the  captain,  if  the  wind  had  been  in  the  east  or  blowing  nt>m  any 
eastern  quarter ;  but,  if  the  wind  had  been  in  any  other  quarter,  there 
might  have  been  considerable  difficulty  and  danger  in  making  the 
attempt. 

Moreover,  there  is  good  anchorage  between  the  inner  and  the  outer 
bars ;  and  it  would  have  been  quite  possible  and  prudent  under  the 
circumstances  to  have  loaded  the  cargo  between  the  two  bars,  and 
then  to  have  waited  for  the  concurrence  of  a  moderate  westerly  wind 
and  a  spring- tide,  which  would  have  enabled  the  ship  to  cross  the  outer 
bar  in  safety.  This  course,  however,  was  not  suggested  either  on  the 
*4991  P^^  *^^  ^^^  shipper  or  of  the  captain,  and  does  not  appear  to 
^  nave  occurred  to  either  of  the  parties. 

On  the  21st  of  April,  1860,  the  captain,  without  making  any  farther 
proposition,  left  the  jetty,  and  proceeded  direct  to  London,  having  on 
board  no  other  cargo  than  the  said  96  casks.  Before  he  sailed,  the 
defendant's  son  demanded  the  return  of  those  casks ;  but  the  captain 
refused  to  give  them  up. 

The  captain,  on  crossing  the  outer  bar  at  high- water,  again  sounded, 
and  founa  the  depth  of  water  on  the  bar  to  be  13  feet.  He  then  with 
such  cargo  as  he  had  so  shipped  proceeded  to  London,  and  doly 
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delivered  the  same  to  the  defendant  there,  according  to  the  terms  of 
ibe  charter-party. 

On  the  24th  of  April,  the  two  following  letters  passed  between  the 
defendant  and  Mr.  Martin  Pratt,  the  plaintiff's  secretary : — 

"  1  &  2  Fenchurch  Street, 
"April  24,  1860. 
"Martin  Pratt,  Esq., 

"  Dear  Sir. — I  find  to  my  astonishment  that  the  Tiger  has  returned 
from  Hjerting  without  her  cargo.  Am  I  to  understand  it  to  be  your 
intention  to  send  any  other  vessel  in  her  stead?  as  I  shall  in  the  mean 
time  hold  the  Company  responsible  for  all  prejudice  sustained  by  non- 
fulfilment  of  the  contract.  "  John  Slipper." 

"April  24th,  1860. 
"  Messrs.  Slipper  &  Son. 

"  Gentlemen, — In  reference  to  your  letter  of  this  day's  date,  I  beg 
to  acquaint  you  that  the  Tiger  has  returned  to  London  in  consequence 
of  your  refusal  to  ship  a  cargo  on  board  that  vessel  according  to  the 
stipulations  provided  by  the^ charter-party,  and  that  the  directors  will 
hold  you  responsible  for  the  amount  due  *to  the  Company  pcAA 
according  to  the  terms  of  the  charter-party.  ^ 

*'  Mabtin  Pratt,  Secretary." 

The  Court  was  to  be  at  liberty  to  draw  any  inference  of  fact  which 
a  jury  might  draw. 

The  questions  for  the  opinion  of  the  Court  were, — first,  whether  the 
plaintiffs  were  entitled  to  recover  from  the  defendant  the  lump  sum 
of  450/.  in  the  charter-party  mentioned, — secondly,  whether,  if  the 
Court  should  be  of  opinion  that  the  said  lump  sum  had  not  been 
earned,  the  plainti£&  were  entitled  to  recover  damages  from  the 
defendant  for  refusing  to  ship  a  cargo  on  board  the  defendant's  ship 
Tiger  according  to  the  terms  of  the  charter-party. 

if  the  Court  should  decide  the  first  of  the  above  questions  in  the 
affirmative,  then  judgment  was  to  be  entered  up  for  the  plaintiff  foi 
450{.  and  costs.  If  the  Court  should  decide  the  second  of  the  above 
questions  in  the  affirmative,  it  was  to  be  referred  to  an  arbitrator  to 
assess  the  amount  of  damages,  and  judgment  was  to  be  entered  for 
the  plaintiff  in  accordance  with  his  decision. 

Ir  the  Court  should  be  of  opinion  that  both  questions  should  be 
answered  in  the  negative,  then  judgment  was  to  be  entered  up  for  the 
defendant,  with  costs. 

Knowles,  Q.  C.  (whh  whom  was  C.  Pollock),  for  the  plaintiff8.(a)— 

(«)  The  poinfta  mafked  for  iixgiiiiMBi  on  the  part  of  the  pUintiffi  were  ae  foilowi : — 

'<  1.  Th«i  the  pMntifff  performed  their  peri  of  the  oherter-partj,  by  taking  on  board  and 
earrying  i ueh  a  <ttrgo  ae  was  given  them  for  that  parpoi e  by  the  defendant : 

*«  8.  That  it  waa  the  aet  of  the  defendant  that  leif  than  a  ftdl  oargo  wae  f  hipped,  for  whioh 
the  plaintiffe  are  not  responi ible : 

t.  Thaty  if  the  ptaiatifb  did  not  perform  their  pari  of  the  eharter-party,  they  omitted  to  do 
•o  only  by  reason  of  the  defendant  preventing  them : 

M  4.  That  the  plaintlSs,  being  bonnd  by  the  eharter  to  load  f  neb  eargo  only  ae  the  Tiger  oonld 
reasonably  stow  and  earry,  were  not  bonnd  to  load  a  greater  eargo  than  she  eonid  with  safety 
eerry  oat  of  the  port  of  hjerting : 

**  6.  Thai  the  Tiger  was  by  the  terms  of  the  eharter  only  bound  te  go  so  near  to  Hjerting  as 
she  eonid  safely  get,  and  therefore  thai  she  was  bonnd  to  go  no  nearer  than  such  point  as  sbo 
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The  captain  did  all  he  coold  tmder  tbe  cif  comstanees  to  peHbrm  the 
*5011  ^^^^^^^^  which  his  ^owners  bad  entered  into^  and  all  be  was 

-I  bound  by  the  terms  of  the  charter-party  to  do.  It  was  the  act 
of  the  defendant's  agent  at  Hjerting  which  prerented  bim  fron  bring- 
ing home  a  full  cargo.  It  will  probably  be  contended  on  the  part  of 
the  defendant^  that  it  was  the  captain's  duty  to  remain  at  Hjerting 
until  the  next  spring-tides,  with  the  possible  concurrence  of  a  westetly 
wind,  might  enable  the  ship  to  float  over  the  bar.  Bnt  the  terms  of 
the  charter-party  are  manifestly  inconsistent  with  that  argument :  they 
all  show  that  an  exceedingly  short  stay  there  was  contemplated. 
Indeed,  it  was  no  part  of  the  captain's  duty  to  ^o  over  the  bar  at  all  ^ 
he  would  have  fulnlled  all  the  law  requiredf  of  him  if  he  had  remained 
*'0^1  ^^^^^®'  ^^^  ^^^  ^called  upon  the  agent  of  the  charterer  to 

^  bring  tbe  cargo  alongside  at  his  own  risk  and  expense ;  for,  the 
owners  only  stipulate  that  the  vessel  shall  proceed  to  Hjerting,  to  be 
there  and  ready  to  load  by  a  certain  day,  **  or  so  near  thereunto  as  she 
might  safely  get," — that  is,  as  a  loaded  ship.  In  Shield  t^  Wilkias^  & 
Exch.  S04,f  under  the  terms  of  a  charter-parrty,  the  plaintiff's  ship 
was  to  proceed  to  Boideraa,  or  as  near  thereto  as  she  eould  safely  ffd,  and 
to  load  from  the  defendant's  agent  a  full  cargo  of  timber.  The  vessel 
proceeded  within  the  harbour  of  Boideraa,  and  there  received  a  por* 
tion  of  the  cargo,  but,  owing  to  want  of  water,  she  was  then  taken 
without  the  bar,  but  as  near  as  she  could  safely  get,  when  it  was 
requested  that  the  rest  of  the  cargo  should  be  delivered,  which  was 
refused:  and  it  was  held  that  the  plaintiff  had  complied  with  the 
charter-party,,  and  that  the  defendant  was  liable  for  such  refusaL 
Pollock^  C.  B.,  there  says :  ^*  According  to  the  terms  of  the  charter- 
party,  the  vessel  need  not  have  crossed  the  bar  at  all,  as  she  was  only 
call^  upon  to  go  as  near  to  Boideraa  as  she  could  cnfely  go,  and  she 
went  inside  solely  for  the  defendant's  accommodation,  and  to  save  him 
expense.^^  And  Bolfe,  B.,  says :  ^  It  is  perfectly  clear  what  the  mean- 
ing of  this  contract  is, — that  the  vessel  cannot  be  said  to  get  safely  to 
that  place  from  which  she  cannot  safely  get  away  with  a  full  cai^. 
The  word  'safely'  means  safety  m  a  loaded  vessel.  Suppose  the  place 
to  have  been  such  that  she  could  not  have  taken  in  with  safety  to 
herself  a  single  deal,  that  would  not  have  been  a  place  whereto  she 
could  safely  get ;  and,  consequently,  as  she  could  not  safely  get  away 
from  within  the  bar  wi);h  a  full  cargo,  that  was  not  such  a  place  within 
the  terms  of  this  charter-party."  It  is  scarcely  possible  to  distinguish 
that  case  from  the  present.  The  captain  suggested  the  most  eonve- 
«;;aqi  i^^Qi^^  course  that  could  have  *been  adopted.  Schillizzi  v. 
^^^^  Derry,  4  Ellis  &  B.  873  (E.  C.  L.  R.  vol.  82),  will  probably  be 
relied  on  for  the  defendant*  But  that  was  a  case  whic^  depended 
npon  its  own  peculiar  circumstances.    [Williams,  J. — It  does  not 

eoald  fftftl/  kHid  ber  evgo  fti;  and  that,  V7  golag  to  QjOTtiag  te  the  fl»t  imtiMB,  Um  pUimlift 
did  not  waire  their  right!  andar  thU  provitioD  : 

"  6.  TbM  the  dafndMt  or  bit  ogent  oagbt  to  bftTo  aoeoplad  Iko  otptala'o  oibr  to  tako  la  tho 
remainder  of  the  eargo  oataida  the  bar,  and,  by  rafniisg  to  do  eo,  failed  io  Iklil  Iba  obartir: 

**  7.  That  tbe  plaiotHlii  wore  prereoted  f^om  earryiDg  tbo  eargo  origiMdly  thipped,  hf  perOa 
of  the  eeaa ;  that  therenpun  tbe  plalatifft  agreod  to  allow  tbo  doioodMit  to  ttoload  •  pari  of  tbe 
taid  cargo  00  condition  that  the  defendant  ihoald  load  mob  •  e»fgo  aa  tbo  pUlatiii  oavM 
eafel7  haitty  ;  and  that  tbo  plainiifft  allowed  tbo  defendaat  to  onload  aneeidtngly,  bttltb*  da- 
foodaat  refaeed  to  load  fiiob  a  oargo  aa  tbo  platetifii  oomld  lafoly  oofry* 
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appear  from  the  case  that  either  of  the  parties  knew  that  the  Tiger 
could  not  be  loaded  with  a  fall  cargo  at  the  jetty.]    It  does  not. 

Lush,  Q.  0.  (with  whom  was  Murphy),  contril.(a)— Assuming  that  the 
captain  would  have  satisfied  the  owners'  contract  if  he  had  stayed  out- 
sioe  the  bar  and  there  demanded  a  cargo, — he  did  not  adopt  that 
course;  but  he  chose  to  go  to  the  jetty.  Having  brought  his  vessel 
to  the  usual  Ioading*pIace,  the  captain  gives  the  charterer's  agent 
notice,  and  places  the  ship  at  his  *aisposal.  The  agent  there  r«^A4 
furnishes  a  full  cargo,  and  it  is  received  on  board,  and  the  '-  ^ 
captain  signs  bills  of  lading.  The  contract  of  the  merchant  is  then 
completely  performed ;  and  the  captain  is  bound  to  find  his  way  home 
with  the  cargo,  unless  prevented  by  any  of  the  exceptions  contained 
in  the  charter-party  and  bills  of  lading.  Having  incurred  all  the  risk 
and  expense  of  loading  the  ship  once  at  the  captain's  reqnest,  the 
merchant  had  no  further  duty  to  perform.  There  is  nothing  to  show 
that  either  the  charterer  or  his  agent  knew  anything  about  the  depth 
of  water  on  the  bar,  or  the  draught  of  the  vessel.  The  chart  (with- 
oat  which  no  mariner  would  approach  the  place)  shows  the  depth  of 
water  at  each  of  the  bars,  and  the  captain  knows  how  much  water  his 
vessel  requires  to  float  her  when  loaded.  In  Shield  v.  Wilkins,  5  Exch. 
304,t  both  parties  knew  that  the  ship  could  not  load  the  whole  cargo 
within  the  bar.  The  owners  were  in  the  same  position  there  as  if  the 
vessel  had  originally  stayed  outside :  they  waived  none  of  their  rights. 
The  case  of  Schillizzi  v.  Derry,  4  Ellis  k  B.  878  (E.  C.  L.  R.  vol.  82), 
however,  is  a  strong  authority  for  the  defendant.  The  declaration 
stated,  that,  by  charter-party  between  the  plaintiff  and  defendant,  it 
was  agreed  that  the  defendant's  ship,  then  in  London,  should  sail  to 
Galatz  or  Ibrail,  or  so  near  thereunto  as  she  might  safely  get,  and 
there  load  a  cargo  from  the  plaintiff's  factor,  and  therewith  proceed 
to  a  port  in  the  united  kingaom,  or  between  Havre  and  Hamburgh 
inclusive,  the  act  of  6od,  &c.,  and  all  and  every  other  gangers  and 
accidents  of  the  seas,  rivers,  and  navigation,  of  whatever  nature  and 
kind  soever  during  the  voyage,  always  excepted ;  that  the  ship  was 
not  prevented  by  any  of  the  excepted  causes  from  proceeding  with 
and  completing  her  said  outward  voyage ;  yet  that  the  defendant  made 

(a)  The  points  marked  for  argameot  on  the  part  of  the  defendant  were  at  follows  : — 

"  1.  That  the  plaintiffs  did  not  perform  their  part  of  the  charter,  and  cannot  therefore  sne 
Che  defendant  for  lump  or  other  freight : 

"i.  That  the  plaintiffs  cannot  ander  the  oireumstaaoei  reeorer  damages  ttom  the  defendant 
for  not  loading : 

**  S(.  That  the  plaintiffs  were  bonnd  to  cany  to  London  the  entire  cargo  which  was  shipped 
on  board  the  Tiger  at  the  Jetty  on  the  12th  of  April : 

**  4.  That  it  was  the  daty  of  the  captain  to  have  tendered  his  ship  to  the  defendant  between 
the  two  bars,  which  was  not  done : 

"  5.  That  there  was  no  proper  tender  of  the  plaintiffs'  ahip  ontside  the  enter  bar : 

"t.  That  it  was  possible  for  the  captain,  by  waiting  for  another  spring-tide,  to  have  carried 
the  entire  cargo  from  the  jetty ;  and  that  it  was  his  duty  to  have  waited  a  longer  time  at  I^ert- 
ing,  so  as  to  be  able  to  do  so : 

*'  7.  That  the  defendant  was  not  bound  by  the  charter  to  gire  cargo  outside  the  bar  at  his' 
own  riak : 

**  8.  Thai  the  plaintift  were  not  prerented  firom  performing  their  charter  by  any  of  the  ez- 
eep(»d  perils : 

"  9.  That  the  plaintiffs  are  estopped  from  contending  that  the  jetty  at  B^jerting  was  not  the 
proper  place  for  loading." 
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'*^5051  ^^^^^^^  ^^  causing  the  ship  to  sail  and  proceed  with  all  *oon- 
■'  venient  speed  on  her  said  outward  voyage,  and,  before  the  said 
outward  voyage  was  completed,  wrongfullv  caused  the  ship  to  deviate 
from  the  course  of  her  said  voyage,  ana  wholly  abandon  the  said 
voyage.  The  defendants  pleaded, — first,  not  guilty  of  the  alleged 
breach  of  the  charter-party, — secondly,  that  the  defendants  were  pre- 
vented by  the  excepted  causes,  to  wit,  by  the  dangers  and  accidenb; 
of  the  seas,  rivers,  and  navigation,  from  proceeding  with  and  com- 

fleting  the  said  outward  voyage;  upon  which  pleas  issues  were  joined, 
t  appeared  that  the  ship  react  ad  the  mouth  of  the  Danube  on  the 
5th  of  November.  Galatz  is  ninety-five  miles  up  the  Danube,  and 
Ibrail  twenty  miles  higher.  At  the  mouth  of  the  Danube  is  a  bar, 
upon  which,  at  the  time  of  the  arrival  of  the  ship,  there  was  not  water 
sufficient  to  allow  her  to  pass.  On  the  11th  of  December,  she  sailed 
from  the  mouth  to  Odessa  (100  miles  distant),  and  there  took  in  a 
cargo  from  other  parties.  It  would  not  have  been  safe  for  her  to  re- 
main off  the  moutn  after  the  11th  of  December;  and  Odessa  was  the 
nearest  safe  port.  On  the  7th  of  January  following,  there  was  water 
enough  on  the  bar  of  the  mouth  of  the  Danube  to  enable  the  ship  to 
go  up  to  Galatz,  and  sail  with  a  cargo  out  of  the  river.  It  was  held 
that  both  issues  should  be  found  for  the  plaintiff;  for,  that, — first,  the 
voyage  was  not  completed,  even  if  the  vessel  was  prevented  by  any 
of  the  excepted  causes  from  completing  it, — ^but,  secondly,  that  no 
such  prevention  was  shown,  but,  at  the  most,  circumstances  of  the  ex- 
•ceptea  kind  delaying  the  completion.  Wightman,  J.,  there  says: 
"  No  doubt,  the  obstruction  was  temporary.  The  impossibility  of 
waiting  off  the  harbour^s  mouth  does  not  determine  the  obligation  to 
•complete  the  voyage."  Here  the  defendant  stands  upon  his  rights. 
If  there  were  any  difficulty  in  the  way  of  the  performance  by  the 
^KQff]  plaintiffs  of  their  *contract,  they  ought  to  have  known  it,  and 
-'   might  have  made  a  special  provision  for  it. 

Knowlea^  in  reply. — The  aefendant  appears  to  have  stipulated  for 
'thas  particular  snip.  It  was  his  duty  to  have  satisfied  himself  that 
her  draught  of  water  was  such  as  to  suit  the  requirements  of  the  par- 
ticular port.  His  agent  ought  not  to  have  suffered  the  vessel  to  take 
in  a  full  cargo  at  the  jetty,  when  he  must  have  known,  or  was  bound 
to  know,  that  she  could  not  get  out  with  it. 

Erle,  C.  J. — I  regret  to  say  that  I  am  unable  to  come  to  the  con- 
clusion that  the  plaintiffs  are  entitled  to  judgment.  It  appears  to  me, 
that,  according  to  the  terms  of  this  charter-party,  the  captain  might 
have  stayed  outside  the  bar,  and  thus  put  the  defendant  to  the  incon- 
venience and  expense  of  shipping  his  cattle  and  goods  there.  The 
reasonable  and  proper  course  to  have  pursued  undoubtedly  would 
have  been  that  which  was  adopted  in  the  case  of  Shield  v.  Wilkins,  5 
Exch.  804.t  It  is  what  would  have  been  stipulated  for,  if  both  parties 
had  been  acquainted  with  the  harbour.  Mr.  Lush,  however,  repudiates 
that,  and  on  the  part  of  the  defendant  insists  upon  his  strict  rights. 
He  says,  that,  after  the  captain  had  signed  bills  of  lading  and  had 
begun  the  home  voyage,  it  was  his  duty  to  find  his  way  with  the  goods 
to  their  destined  port.  I  am  unable  to  find  any  answer  to  that,  and 
therefore  feel  bound  to  pronounce  judgment  for  the  defendant 

Williams,  J. — I  am  of  the  same  opinion.    I  cannot  concur  with 
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Mr.  Knawles  that  it  was  the  duty  of  the  defendant  to  know  that  the 
Tiger,  which  he  himself  had  selected,  was  incapable  of  passing  the 
har  at  Hjerting  ♦when  loaded.  The  selection  of  the  ship  is  r^k^M 
nothing.  I  think  that,  after  the  defendant  had  at  the  request  '- 
of  the  captain  loaded  a  full  cargo  at  the  jetty,  and  the  captain  had 
signed  bills  of  lading  acknowledging  the  receipt  of  the  cargo  accord- 
ing to  the  charter-party,  nothing  was  left  for  him  to  do  but  to  find  his 
way  home  in  accordance  with  the  stipulations  contained  in  that  docu- 
ment. But  it  seems  to  me  that  the  captain,  having  chosen  to  go  to 
the  jetty,  disabled  himself  from  afterwards  saying  that  his  proper 
place  of  loading  was  outside  the  bar.  That  was  long  after  the  time 
of  loading  stipulated  for  by  the  charter-party  had  elapsed. 

WiLLES,  J. — I  am  of  the  same  opinion.  Both  parties  when  they 
entered  into  this  charter-party  made  a  mistake.  Acting  upon  that 
mistake,  the  captain,  on  his  arrival  at  Hjerting,  went  to  the  jetty  and 
there  received  on  board  a  full  cargo.  He  then  found  that  the  ship 
could  not  proceed.  Still,  the  cargo  had  been  loaded  by  the  charterer 
at  the  request  and  with  the  consent  of  the  captain,  the  agent  of  the 
owners.  Another  mistake  was  also  committed  by  the  charterer.  He, 
doubtless,  never  anticipated  that  he  would  have  to  take  the  cargo  out- 
side the  bar  at  his  own  expense  and  risk.  This,  especially  witn  such 
a  cargo,  would  necessarily  be  attended  with  danger.  If  the  action  had 
been  brought  by  the  charterer  against  the  owners  for  refusing  to  take 
the  cargo,  and  he  had  succeeded  in  making  out  his  ri^ht  to  damages 
at  all,  it  would  have  been  by  reason  of  the  exception  m  the  charter- 
party  :  he  could  only  have  been  entitled  to  the  value  of  the  voyage, 
giving  the  owners  credit  for  the  lump  sum  agreed  on  as  freight,  and  the 
expense  and  risk  of  the  proceeding.  The  result,  therefore,  must  have 
been  that  each  party  would  have  borne  the  loss  which  had  r^ecAo 
*fellen  properly  upon  him.  The  owners  clearly  cannot  recover  •" 
freight  which  has  never  been  earned. 

Kbating,  J. — I  am  of  the  same  opinion.  I  regret  that  the  parties 
did  not  act  in  a  spirit  of  mutual  accommodation  and  forbearance.  In 
point  of  strict  right  the  plaintifib  cannot  be  entitled  to  freight  which 
they  have  not  earned.  Judgment  for  the  defendant. 

The  doctrine  of  Shield  v,  Wilkins,  where  it  might  be  taken  on  board  to 

ut  tupwij  was  enforced  in  Shaw  v.  Hart,  make  up  a  full  cargo,  and  on  the  way 

1  Spragne  567,  and  the  master  having  the  raft  was  broken  and  lost  by  the 

attempted,  for  the  benefit  of  the  char-  violence  of  the  waves,  it  was  held  that 

terer  and  by  the  authority  of  his  agent,  neither  he  nor  his  masters  were  respon- 

to  tow  a  raft  down  the  river  to  a  place  sible. 
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PRICE  V.  MOUAT. 

The  plaintilF,  who  wu  known  to  be  acting  in  the  capacity  of  a  "  laee-bayer,"  wai  engaged  bj 
the  defendant,  a  laoe-dealer,  under  the  following  memorandnm  : — *'  M.  agreet  to  engage  P.  for 
the  term  of  three  years  from  Monday  tbe  15th  of  Augaet,  1859,  at  the  yearly  salary  of  SOOt, 
payable  monthly.  P.  to  give  the  whole  of  bis  serricee,  and  to  be  adrleed  and  gnided  by  M.,  if 
necessary." 

In  an  action  by  P.  against  M.  tor  a  wrongfal  dismissal  pending  tbe  term,  on  the  allegsd 
ground  of  disobedience  of  lawfal  orders : — Held,  that  evidence  wa^  admissible  to  show  tbe 
eapaeity  in  whieh  the  plaintiff  was  engaged,  vis.  as  **  laee-bayer ;"  and  that  it  was  properly  left 
to  the  jury  to  say  whether  or  not  tbe  orders  which  be  was  alleged  to  bare  disobeyed  were  sock 
as  a  person  in  that  position  was  bound  to  obey. 

This  was  an  action  by  a  servant  against  his  employer  for  a  wrongfal 
dismissal.  The  declaration  was  in  the  nsoal  form.  The  defendant 
pleaded  several  pleas,  amongst  others  a  plea  alleging  that  the  plaintiff 
misconducted  himself  in  the  service  by  disobeying  the  lawful  orders 
of  his  employer,  wherefore  he  dismissed  him. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  London 
after  last  Trinity  Term,  when  the  following  facts  appeared  in  evi* 
denoe : — Tbe  defendant  and  one  Nickisson  carried  on  the  business  of 
lace-dealers  in  Russia  Bow,  Milk  Street,  Cheapside.  The  plaintiff  was 
in  the  service  of  Messrs.  Morrison,  Dillon  k  Co.,  in  the  capacity  of 
'4aoe-buyer/'  a  duty  which  requires  considerable  skill,  judgment,  and 
experience,  inasmuch  as  npon  the  "  buyer"  devolves  the  selection  of 
proper  stock  at  proper  prices.  In  July,  1859,  Messrs.  Mount  k 
*5091  ^^^^^^^^  proposed  to  the  plaintiff  to  quit  Messrs.  *Morriflon 
^  k  Oo.'s.  and  to  enter  into  an  engagement  with  them ;  and  ulti- 
mately, on  the  6th  of  August  in  that  year,  the  following  agreement 
was  drawn  up  and  signed  by  the  respective  parties : — 

'' London.     Russia  Row,  Milk  Street.    5  August,  1859. 

"  Messrs.  Monat  k  Nickisson  agree  to  engage  Mr.  Henry  Price  for 
the  term  of  three  years  from  Monday  the  15th  day^of  August^  1859, 
at  the  yearly  salary  of  500t,  payable  monthly :  Mr.  H.  Price  to  give  the 
whole  of  his  services,  and  to  be  advised  and  guided  by  Messrs.  Monat 
k  Nickisson,  if  necessary." 

The  plaintiff  accordingly  entered  into  the  service  of  Messrs.  Monat 
k  Nickisson  until  the  dissolution  of  the  firm,  and  afterwards  remained 
with  Mr.  Mouat  (who  continued  the  business)  in  the  capacity  of  lace- 
buyer.  Early  in  the  year  1861,  the  defendant,  who  was  evidently 
seeking  an  opportunity  of  putting  an  end  to  the  engagement,  'seeing 
the  plaintiff  in  the  warehouse  unemployed,  desired  him  to  fold  some 
lace  on  cards,  which  the  plaintiff,  deeming  the  work  derogatory  and 
unbecoming  his  position,  refused  to  do,  whereupon  the  defendant  at 
once  dismissed  him. 

On  the  part  of  the  plaintiff  evidence  was  tendered  for  the  purpose 
of  showing  that  the  capacity  in  which  he  was  hired  was  that  of  a 
"  lace-buyer,"  and  that  the  order  which  he  had  disobeyed  was  one 
which,  seeing  the  capacity  in  which  he  was  hired,  he  was  not  bonnd 
to  obey. 

For  the  defendant  it  was  insisted,  that,  inasmuch  as  the  contract  was 
one  which  by  the  Statute  of  Frauds  was  reqaired  to  be  in  writing, 
it  was  not  competent  to  the  plaintiff  to  add  by  oral  evidence  a  term 
not  found  in  the  writing. 
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The  Lord  Chief  Justice  overruled  the  objection,  and  allowed  the 
evidence  to  be  given ;  and  he  left  it  to  the  jury  to  say  whether  or  not 
the  order  to  card  the  lace  *waa  one  which,  assuming  him  to  r«f -i  a 
have  been  ^igaged  as  a  "buyer,"  the  plaintiff  was  oound  to  '- 
obey. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  375Z.,  leave 
being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit  if  the 
Court  should  be  of  opinion  that  the  esLtrinsic  evidence  was  not  pro- 
perly admissible. 

Hawkins  moved  accordingly. — He  submitted,  that,  the  contract 
being  silent  in  respect  of  the  capacity  in  which  the  plaintiff  was 
engaged,  oral  evidence  was  not  admissible  to  add  a  term  to  it ;  and 
that  the  lawfulness  of  the  orders  was  not  a  question  for  the  jury, — 
citing  Turner  v.  Maaon,  14  M.  k  W.  112,t  and  Lilley  v.  Elwin,  11  Q. 
B.  742  (B.  C.  L.  R.  vol.  63).  [Byles,  J. — If  the  evidence  was  pro- 
perly received,  sa  I  think  it  was,  the  question  to  be  determined,  was, 
what  are  the  duties  of  a  buyer  ?    Surely  that  must  be  for  the  jury.] 

Eble,  C.  J. — ^The  question  which  was  before  the  jury  was,  whether 
the  order  which  the  plaintiff  declined  to  obey  was  a  lawful  order 
within  the  contract  of  hiring.  If  he  was  hired  as  a  buyer,  he  was  not 
bound  to  perform  services  not  properly  appertaining  to  that  character. 
As  to  the  admissibility  of  the  evidence, — it  seems  to  me  that  it  was 
competent  to  the  plaintiff  by  extrinsic  evidence  to  show  the  situation 
be  was  in  at  the  time  the  written  contract  was  entered  into :  the  evi- 
dence was  clearly  admissible  to  explain  that ;  and  it  was  entirely  con- 
sistent with  the  written  contract  I  think  the  jury  were  warranted  in 
finding  that  the  plaintiff  was  hired  in  the  capacity  of  buyer,  and  that 
the  orders  he  disobeyed  were  not  lawful  orders.  I  therefore  think 
there  should  be  no  rule. 

Williams,  J. — I  also  am  of  opinion  that  there  should  be  no  rule  in 
this  case.  This  being  a  contract  which  *was  not  to  be  performed  r^ei  i 
within  the  year,  was  required  by  the  Statute  of  Frauds,  as  was  ^ 
properly  urged  by  Mr.  Hawldm^  to  be  in  writing ;  and  it  was  con- 
tenaed,  that,  the  contract  being  in  general  terms,  the  statute  is  not 
complied  with,  if  it  is  to  be  taken  as  a  contract  for  services  as  buyer. 
I  think  it  is  unnecessary  to  decide  whether  or  not  upon  the  evidence 
of  the  surrounding  circumstances  the  Court  is  justifiea  in  holding  that 
the  contract  means  services  aa  buyer.  I  think  we  are  bound  to  say 
that  it  means  all  his  reasonable  and  proper  sevices.  But,  supposing 
the  declaration  were  amended  by  so  alleging  it,  the  question  still 
would  be  whether  or  not  that  which  the  plaintiff  was  called  upon  to 
do  was  reasonable  and  proper,  regard  being  had  to  the  circumstances 
under  which  he  was  hired.  Of  £at  clearly  the  jury  are  the  proper 
and  the  only  judges. 

Bylbs,  J. — I  am  of  the  same  opinion.  This  was  a  contract  which 
is  required  by  the  Statute  of  Frauds  to  be  in  writing.  Parol  or 
extrinsic  evidence  was  not  admissible  to  add  to  it.  But  parol  evidence 
was  admissible  to  explain  it.  It  was  proved  that  this  gentleman  was 
a  lace-buyer.  That  was  his  business  or  profession.  It  is  plain,  there- 
fore, as  it  seems  to  me>  that,  taking  that  proved  fact  with  the  writing, 
he  was  hired  in  the  capacity  of  a  lace-buyer.  The  only  question  then 
was,  whether  that  which  he  was  required  by  the  defendant  to  do  was 


611  PRICE  r.  MODAT.    H.  T.  1862. 


a  thing  wbich  he  could  properly  be  required  to  do  under  that  contract 
That  was  a  question  of  fact :  and  it  was  left  to  the  jury ;  and  I  cannot 
see  that  the  jury  have  miscarried  in  any  way. 

KsATiNQ,  J.,  concurred.  Bule  refused. 


♦5121  *JO°N  YATES,  Appellant;  MARY  CHIPPINDALE,  Be- 
^  spondent.    Jan.  20. 

Upon  a  oomplaiDt  by  a  married  woman  who  waa  liring  apart  from  her  bniband,  ebaryiDg  i 
third  party,  under  the  7  4  8  VicL  c.  101,  with  being  the  father  of  a  bastard  ehild  of  which  tlw 
bad  been  deliTered,  eridenoe  having  been  given  whieh  Jnstiiled  the  magiatratea  in  prerami&g 
non-aooesf  of  the  hatband, — Held,  that  it  waa  no  ground  of  objeetion  to  their  deeiakm  that 
the  magiatratea  allowed  the  wife  to  be  aaked  a  qaeatton  tending  to  prove  non-aoeeaa  of  tha  bni* 
band, — the  magiatratea  certifying  that  they  found  non-aooeaa  independently  of  her  evidaoes. 

The  following  case  was  stated  for  the  opinion  of  the  Court,  pursuant 
to  the  20  k  21  Vict.  c.  48. 

At  a  petty  sessions  of  Her  Majesty's  justices  of  the  peace  <^  the 
borough  of  Lancaster,  holden  in  and  for  the  said  borough  on  the  28th 
of  October,  1861,  a  complaint  by  Mary  Chippindale,  of  Lancaster 
(described  therein  as  a  single  woman,  and  hereinafter  called  the  re- 
spondent), against  John  Yates,  of  Warton-with-Lindeth,  farmer  (here- 
inafter called  the  appellant),  charging  him  under  the  7  &  8  Vict  c. 
101,  with  being  the  father  of  a  bastard  child  of  which  she  had  been 
delivered  on  the  26th  day  of  March  last  (1861),  was  heard  and  deter- 
mined by  four  justices,  viz.,  John  Hall,  Bichard  Hinde,  J.  S.  Harrison, 
and  William  Whelon,  in  the  presence  of  the  said  parties  and  their 
attorneys ;  and,  after  they  had  heard  the  said  parties  and  their  wit- 
nesses on  oath,  an  order  was  made  by  the  justices  upon  the  appellant 
for  the  maintenance  of  the  said  child  in  pursuance  of  the  provisions 
of  the  said  statute,  they  wholly  disbelieving  the  evidence  of  the  appel- 
lant and  his  witnesses. 

The  said  John  Yates  ^ave  notice  of  appeal,  on  the  following 
grounds, — first,  "because  it  was  admitted  and  proved  on  the  hear- 
ing of  the  case,  that  Mary  Chippindale,  the  mother  of  the  male 
bastard  child  of  which  the  justices  had  adjudged  him  to  be  the  puta- 
tive father,  was  and  is  a  married  woman,  to  wit,  the  lawful  wife  oi  one 
Thomas  Chippindale,'' — secondly,  ^'  because  the  presumption  of  law 
which  holds  that  the  child  of  a  married  woman  must  be  legitimate  and 
*^1^1  the  child  of  her  husband  until  the  contrary  is  proved,  was*not 
-I  rebutted  b^  sufficient  evidence  in  the  case,  and  that  the  en- 
dence  did  not  justify  the  justices  in  declaring  the  said  child  to  be  ille- 
gitimate,"— thirdly,  "  because  the  said  Mary  Chippindale  was  impro- 
perly allowed  to  prove  non-access  between  her  and  her  said  haslMind, 
and  collateral  matters  from  which  the  same  might  be  assumed,^^— - 
fourthly,  "  because  there  was  not  sufficient  evidence  given  or  offered 
to  the  justices  except  the  evidence  of  the  said  Mary  Chippindale,  the 
mother  of  the  said  bastard  child,  to  prove  that  such  child  was  a 
bastard,  and  because  her  evidence  on  that  point  was  inadmissible." 

The  case  stated  by  the  justices  was  as  follows : — 

The  respondent  admitted  she  was  the  wife  of  one  Thomas  Chippin- 
dale. 
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The  following  evidence  was  given  to  prove  that  the  child  in  ques- 
tion was  a  bastard : — 

Ann  Nicholson,  the  mother  of  the  respondent,  proved  that  the 
respondent  and  her  husband  parted  about  ten  years  ago ;  that  the  hus- 
band deserted  his  wife  at  that  time,  and  that  she  (the  witness)  had 
never  seen  or  heard  of  him  since ;  that  the  respondent  lived  at  Kendal 
as  a  domestic  servant  afterward  and  before  she  came  to  live  at  Bee- 
tham  toll-bar;  that,  in  April  of  last  year  (1860),  the  respondent  came 
to  live  at  the  Beetham  tofi-house,  and  to  keep  the  Beetham  toll-bar, 
which  is  about  two  miles  from  where  this  witness  resided  at  the  time ; 
that  the  respondent  lived  at  the  toll-bar  house  alone  until  the  begin- 
ning of  the  present  year,  when  she  left  it ;  that  the  witness  visited  ner 
at  least  once  a  week  from  the  time  she  came  to  live  there,  and  during 
the  summer  following;  and  that  the  respondent  has  had  two  children 
besides  the  one  in  question  since  she  was  deserted  by  her  husband. 

Isaac  Baines,  of  Milnthorp,  proved,  that,  during  the  whole  of  last 
year  he  was  pinder  for  the  township  of  *Beetham,  in  which  the  f^r^a 
Beetham  toQ-bar  is  situate;  that,  in  the  performance  of  his  ^ 
duties,  it  was  necessary  he  should  be  frequently  on  the  road ;  that  he 
passed  the  toll-house  at  all  hours  of  the  day  and  night,  as  it  might 
happen ;  that  he  passed  it  at  least  once  a  day  during  that  time,  and 
sometimes  two  or  three  times  a  day ;  that  he  remembered  the  respond- 
ent coming  to  the  toll-bar  house  last  year,  and  also  remembered  when 
she  left ;  and  that  she  lived  alone  in  the  house  from  the  time  she  came 
to  the  time  she  left,  and  witness  never  saw  any  man  go  into  the  house, 
or  come  out  of  it,  except  the  appellant 

John  Fawcett,  of  Milnthorp,  marine  store  dealer,  passed  the  Beetham 
toll-gate  once  a  week  during  last  year,  and  knows  the  respondent  well. 
No  one  lived  with  her  at  the  toll-house  during  that  year.  She  col- 
lected the  toll  from  witness  always  herself  whilst  she  was  at  the  toll- 
house. 

Ann  Baines,  the  wife  of  John  Baines,  of  Storth,  one  of  the  appel- 
lant's witnesses,  swore  that  the  respondent  told  her  some  time  in  last 
year  she  (respondent)  had  a  husband,  and  that  he  was  living  at  Cat- 
terall  with  another  woman.  (This  witness,  who  from  her  own  account 
had  been  on  very  friendly  terms  with  the  respondent,  and  who  now 
showed  a  strong  feelnig  on  behalf  of  the  appellant,  did  not  venture  to 
assert  she  had  ever  seen  the  respondeni's  nusband,  or  that  any  man 
was  livinff  with  the  respondent  during  last  year.) 

Cattenul  is  twenty-five  miles  from  Beetham  toll-gate,  and  between 
thirty  and  forty  miles  from  Kendal. 

The  respondent's  attorney  put  to  her  the  following  questions  at  the 
close  of  her  examination, — 

**  Did  your  husband  desert  .you,  and  when?"  The  appellant's  attor- 
ney objected  to  these  questions:  but  the  justices  ruled  they  could  be 
[>ut,  and  they  were  put.  She  answered  "  Yes :  it  was  nine  years  ago 
ast  *new  year;  the  first  week  in  the  new  year."  The  justices  r^ci^ 
allowed  the  questions  to  be  put,  because,  as  the^  conceived,  ^ 
though  the  husband  might  nave  deserted  his  wife  nearly  ten  years 
ago  (as  had  been  previously  proved  by  the  respondent's  mother),  non 
constat  he  did  not  afterwards  return  to  bis  wife  and  become  the  father 
of  her  children  bom  since  that  time. 
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To  the  following  questions  put  to  ber  by  her  attorney  (with  the  eon- 
sent  of  the  appellant's  attorney),  ''  Where  was  your  husband  liviDg  in 
the  year  1860?"  she  replied  "I  don't  know." 

From  the  above-mentioned  facts,  the  justices  inferred  and  found  as 
facts  that  the  husband  of  the  said  respondent  had  not  had  any  inter- 
course with  her  so  as  to  become  the  father  of  the  child  in  question; 
and  that  he  had  not  had  access  to  her  at  the  period  of  her  conception 
of  the  said  child;  and  that  the  said  child  was  in  fact  a  bastard:  and 
from  the  other  evidence  in  the  case  they  found  the  appellant  to  be  in 
fact  the  father  of  the  said  child. 

The  questions  of  law  for  the  opinion  of  the  Court  were, — 

"  Is  there  anything  in  the  above  facts,  as  proved  to  the  justices, 
from  which  the  Court  could  infer  the  non-intercourse  of  the  respond- 
ent and  her  husband  at  the  time  the  child  in  question  was  begotten, 
or  that  the  husband  had  not  access  to  his  wife  at  that  time,  so  as  to 
lead  to  the  conclusion  to  which  they  came,  that  the  child  is  a  bastard? 

"  Were  the  questions  'Did  your  husband  desert  you,  and  when?' 
(being  the  only  questions  objected  to  by  the  appellant's  attorney  as 
inadmissible,)  improperly  allowed  to  be  put  ?" 

Temple,  Q.  C,  for  the  appellant. — The  respondent  being  a  married 
*5161  ^^™^^*  ^^®  presumption  is  that  the  *child  is  the  offispring  of 
-'  the  husband.  In  Tne  Queen  v.  The  Inhabitants  of  Mansfield, 
1  Q.  B.  444  (E.  C.  L.  B.  vol.  41),  1  Gale  &  D.  7,  it  was  held,  that,  if 
there  was  an  opportunity  of  access  by  the  husband,  though  the  wife 
was  notoriously  living  in  adultery,  it  does  not  necessarily  follow  that 
a  child  begotten  while  such  opportunity  of  access  existed  was  not  the 
husband's.  Patteson,  J.,  there  says:  ^'Here,  the  circumatanoes  are^ 
that  the  pauper  was  deserted  by  her  husband,  who  then  lived  with 
another  woman ;  that  some  years  afterwards  she  was  married  again  bj 
banns,  living  her  husband,  and  afterwards  had  two  children,  noir 
seventeen  and  nineteen  years  old:  and  from  these  facts  alone  we  are 
called  upon  to  infer  that  there  was  no  access  of  the  husband  to  the 
wife,  though  during  any  part  of  the  time  he  may  have  been  living  at 
the  next  door."  [Erls,  C.  J. — We  have  nothing  to  do  with  the  fiictB, 
if  there  was  any  evidence  to  warrant  the  justices  in  finding  that  there 
was  no  access.  Probably  the  husband  did  not  oome ;  and  probably 
the  other  man  did.]  It  is  not  enough  to  show  the  probability  or  even 
the  fact  of  intercourse  with  another :  the  evidence  must  be  such  as 
reasonably  to  show  that  there  was  no  probability  of  access  on  the  part 
of  the  husband.  The  evidence  here  clearly  was  not  sufficient:  it 
should  be  such  as  would  lead  any  reasonable  man  strongly  and  almost 
incontrovertibly  to  the  conclusion  that  the  husband  could  not  be  the 
father  of  the  child.  It  was  not  enough  to  show  that  he  was  living  at 
the  distance  of  twenty-five  miles  from  the  place  where  his  wife  lived. 
She  knew  he  was  living  there.  The  conclusion  the  justices  arrived  at 
was  clearly  not  warranted  by  the  legitimate  evidence  given  in  the 
case.  And  it  is  clear  that  they  thought  so,  from  the  reasons  they 
assign  for  allowing  the  questions  which  were  put  to  the  respondent  at 
i^"^fr^  the  Old  of  the  case.  They  evidently  were  not  satisfied  *with 
-I  the  other  evidence,  and  therefore  allowed  her  tu  be  examined 
to  prove  non-access,  which  the  law  does  not  permit.  The  rule  is  so 
clearly  laid  down  in  The  King  v.  The  Inhabitants  of  Sourton,  5  Ad. 
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k  K  180  (E.  C.  L.  B.  vol.  81),  6  N.  &  M.  675  (E.  0.  L.  R  vol.  86).  It 
was  there  held  that  neither  husband  nor  wife  can  be  examined  for  the 
purpose  of  proving  non-access  during  marriage:  nor  can  either  be 
examined  as  to  any  collateral  fact,  for  the  purpose  of  proving  non- 
access, — OS,  that  the  husband,  at  a  particular  time,  lived  at  a  distance 
from  his  wife,  and  cohabited  with  another  woman.  Lord  Den  man 
there  said :  **  It  is  desirable  to  show,  in  a  case  of  such  importance  as 
this,  that  we  adhere  to  the  old  rule  of  law,  without  any  doubt.  The 
rule  cited  in  Starkie  on  Evidence  p.  139,  note  {x\  2d  ed.,  from  Good- 
right  d.  Stevens r.  Moss,  2  Cowp.  591  (supported  also  by  Bex  v.  Kea, 
11  East  182^  cited  in  the  same  note),  is,  that  the  parties  shall  not  be 
permitted  after  marriage  to  say  that  they  had  no  connection.  Then, 
It  being  clear  and  indisputable  law,  that,  for  the  purpose  of  proving 
non-access,  neither  husband  nor  wife  can  be  a  witness,  the  question  is, 
whether  the  circumstances  of  the  present  case  bring  it  within  that 
rule.'^  And  Littledale,  J.,  said :  *'  It  may  be  a  question  whether  the 
rule  as  laid  down  goes  to  anything  more  than  the  case  of  a  party  being 
put  into  the  witness-box  and  distinctly  asked  the  question.  But  I 
think  that  it  goes  farther  and  excludes  all  questions  which  have  a 
tendency  to  prove  access  or  non-access." 

Kemplay  appeared  for  the  respondent,  but  was  not  called  npon. 

Eblb,  0.  J. — I  think  this  case  should  go  back  to  the  justices  to  be 
amended.  There  was  abundant  evidence  whence  the  justices  were  at 
liberty  to  infer  non-access  of  the  husband,  and  that  the  appellant  was 
the  feither  *of  the  child  of  the  respondent.  When  that  presump-  vulk^q 
tion  is  made,  then,  according  to  The  King  v,  Luffe,  8  East  193,  ^ 
the  wife  is  admissible  to  show  that  the  party  charged  is  the  father.  If 
the  magistrates  had  not  allowed  the  questions  to  be  put  to  the  wife, 
there  would  have  been  no  difficulty.  But,  if  her  answer  was  the  only 
evidence  which  satisfied  them  that  the  fact  of  access  of  the  husband 
did  not  exists  then  her  evidence  was  not  admissible  for  that  purpose. 
The  case  must  go  back  that  they  may  state  how  this  was. 

WiLLSS,  J. — Let  the  justices  inform  us,  if  the  fact  be  so,  that  they 
arrived  at  the  conclusion  they  did  without  that  objectionable  piece  of 
evidenca 

Keating,  J.,  concurring, 

The  CSourt  directed  the  case  to  be  sent  back  to  the  justices  to  be 
amended,(a)  by  stating  whether  they  came  to  the  conclusion  of  non- 
access  independently  of  the  question  and  answer  of  the  respondent  to 
which  objection  was  made,  and  independently  of  the  evidence  given 
by  the  respondent. 

The  justices  returned  the  case  with  the  following  additions  :*^ 

*'  We  beg  to  amend  this  case  by  stating  that  there  was  nothing  in 
the  evidence  of  the  respondent  which  *led  us  to  the  conclusion  ^^^^  q 
of  non-access ;  and  that  we  found  the  non-access  of  the  husband  ^ 
independently  of  the  question  and  answer  of  the  respondent  to  which 

<a)  Under  the  6th  MoUon  of  the  20  k  21  Viet  e.  43,  which  eiuteti,  that,  **  the  Court  to  whioh 
a  caae  is  tranfmitted  ander  ihii  Act  ihall  hear  and  determine  the  qaestion  or  qtieationi  of  law 
ariaiog  thereon,  and  ahall  thereupon  rcTen e,  aflirm,  or  amend  the  determination  in  respeet  of 
which  the  oaee  has  heen  i tated,  or  rmmii  iK%  aiaMer  to  Ue  JmtUee  or  fmiie$0,  with  th€  opiwion  of 


619  YATES,  Aw.,  CHIPPINDALE,  Rebp.    H.  T.  1862. 

objeotion  was  made,  and  independently  of  the  evidence  given  by  the 
respondent.  ''  John  Hall. 

"  Wm.  Whblok. 
"  J.  S.  Harrison." 

''  I  did  not  come  to  the  conclusion  of  non-access  either  from  the 
evidence  of  the  respondent  or  any  other  evidence ;  but,  holding  a  dif* 
ferent  opinion  on  this  point  from  the  majority,  I  was  overruled  by 
them.  "  BiCHARD  Hinds.'' 

Temple,  Q.  C,  admitted  that  the  amendment  put  Iiim  out  of  Court. 

Pbr  CCJRLA.M. — The  decision  of  the  Justices  must  be  affirmed,  with 
costs.  Judgment  for  the  respondent,  with  costs. 

See  Hemmenway  v.  Towner,  1  Allen  (Mass.)  209 ;  Page  v.  Dennison,  5  C 
(Pa.)  420,  8.  0. 1  G.  377 ;  Kleinert  v.  Ehleni,  2  Wr.  (Pa.)  439. 


*520]  *GRAY  V.  BOMPAS.    Jan.  25, 

Wbere  a  tonsney  fW>m  year  to  year  has  been  determined  by  a  regular  notiee  to  qait,  tlM 
aocidental  detention  of  the  key  by  the  tenant  (who  haa  quitted  the  premises  and  remored  hie 
goods)  for  two  days  beyond  the  expiration  of  the  term,  does  not  amount  to  any  eTidenoe  of  nae 
and  occupation,  so  as  to  render  him  liable  for  another  quarter. 

This  was  an  appeal  from  a  judgment  of  the  Judge  of  the  Goantj 
Court  of  Kent,  holden  at  Ramsgate  on  the  29th  day  of  October,  1861, 
in  a  plaint  brought  to  recover  the  sum  of  26/.  6«.  for  one  quarter's 
rent  or  occupation  of  No.  14  Royal  Crescent,  Ramsgate,  due  July  the 
6th,  1861. 

The  plaint  was  heard  on  the  24th  of  September,  1861,  when  the  fol- 
lowing facts  were  proved : — 

By  agreement,  dated  the  22d  of  March,  1869,  the  plaintiff  agreed 
to  let  to  the  defendant  a  house,  No.  14  Royal  Crescent,  Ramsgaite,  from 
the  6th  of  April,  1869,  at  the  yearly  rent  of  106t 

Possession  was  not  given  to  the  defendant  until  the  18th  of  April, 
1869,  although  the  defendant  was  prepared  to  go  in  on  the  6th  of 
April. 

When  the  first  quarter's  rent  became  due,  the  defendant  asked  for 
an  allowance  from  the  rent,  on  the  ground  that  possession  had  not 
been  given  pursuant  to  agreement  The  plaintiff  refused  to  make  anv 
allowance,  but  said  he  should  not  be  over  particular  when  the  defend- 
ant wanted  to  leave,  to  a  day  or  two. 

Notice  to  quit  on  the  6th  of  April,  1861,  was  duly  given  by  the 
defendant  in  October,  I860. 

In  the  first  week  in  March,  1861,  the  plaintiff,  by  the  defendant's 
permission,  showed  two  gentlemen  over  the  house,  and  told  them  it 
would  be  vacant  by  the  6th  of  April  then  next 

The  defendant  moved  out  all  her  goods  by  the  11th  of  March  to  her 
present  residence,  which  is  near  Royal  Crescent,  and  brought  the  key 
of  14  Royal  Crescent  with  her,  which  key  was  tept  in  her  servant's 
room.  After  this  period,  the  house  remained  vacant. 
*62n  *About  the  14th  of  March,  the  plaintiJ5''s  son  applied  to  the 
-■   defendant's  servant,  Henry  Moir,  for  the  loan  of  the  key,  in 
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order  to  show  another  gentleman  over  the  house.  The  defendant's 
servant  gave  the  key  to  the  plaintiff's  son,  who  returned  it  six  or 
seven  hours  afterwaros. 

A  few  days  afterwards,  the  defendant's  servant,  the  said  Henry 
Moir,  met  the  plaintiff  in  the  street,  and  asked  him  if  he  wished  him 
to  fetch  the  key  for  him  again.  The  plaintiff  replied  ''No:  wait  till 
the  6th.    I  do  not  care  about  it  before  the  time  is  up." 

The  plaintiff  did  not  call  for  the  key  on  Saturday  the  6th  of  April, 
nor  dia  the  defendant  send  it  then.  But,  on  Monday  morning,  the 
8th  of  April,  the  key  was  sent  by  the  defendant  to  the  plaintiff,  who 
refused  to  receive  it,  on  the  ground  that  it  ought  to  have  been  sent  on 
the  Saturday. 

On  Tuesoay,  the  9th  of  April,  the  key  was  left  at  the  plaintiff's 
house  in  the  presence  of  the  plaintifi^  who  protested  against  receiving 
it,  and  left  it  the  next  day  at  the  defendant's  house,  ana  has  ever  since 
refused  to  receive  it. 

The  quarter's  rent  due  on  the  6th  of  April  was  paid  on  the  10th. 

Upon  this  evidence,  it  was  contended,  on  the  part  of  the  plaintiff, 
that  the  non-delivery  of  the  key  on  the  6th  of  April,  1861,  was  it 
waiver  of  the.  notice  to  quit,  and  necessarily  continued  the  tenancy 
and  Tendered  the  defendant  liable  as  tenant  for  the  next  quarter's  rent, 
or  for  use  and  occupation  for  that  time. 

On  the  part  of  the  defendant,  it  was  contended, — first,  that  an  inad- 
vertent holding  over  for  two  days  would  not  render  the  defendant 
liable  as  tenant  to  a  quarter's  rent,  but,  at  most,  for  the  period  of 
actual  occupation, — secondly,  that  the  omission  to  send  the  key,  under 
the  circumstances  proved,  did  not  amount  *to  a  holding  over, —  r^goo 
thirdly,  that,  if  there  were  a  holding  over,  the  previous  asser«  ^ 
tion  of  the  plaintiff  that  he  should  not  be  particular,  was  sufficient  to 
excuse  it.  No  application  for  a  nonsuit  was  made ;  but  the  matter 
was  left  for  the  Judge's  judgment. 

UpK>n  these  facts,  the  Judge  held  the  plaintiff  entitled  to  judgment 
for  262.  6s. 

C.  PoUoek  appeared  for  the  appellant  (the  defendant) ;  but  the  Court 
called  upon  (a) 

Prentice,  for  the  respondent,  to  support  the  decision  of  the  County 
Court  Jttdge(4)— [WiLUBS,  J.,  observing  that  *he  saw  no  evi-  pgoo 
deuce  of  any  contract  on  the  part  of  the  appellant  to  pay  the  ^ 

(a)  The  poiatf  marked  for  Argmnent  on  Ihe  part  of  the  appellMit  were  ••  foUowt  :^- 

**  1.  That  the  Jadge  of  the  Countj  Court  ought  to  have  given  Jadgment  for  the  defendaat : 

"  S.  That  the  omii sion  to  lend  the  kej,  and  the  other  facts  found  bj  the  Judge,  did  not  eon- 

f titate  a  holding  over  bj  the  defendant : 
**  8.  Thal»  eren  if  the  fhett  oonld  be  held  to  conititnte  a  holding  orer  nnder  ordinary  olrenm- 

■taneea,  the  plaintiff  conld  not  take  advantage  of  them,  by  reason  of  his  assertion  at  the  time 

of  payment  of  the  first  quarter's  rent,  that  he  should  not  be  over  particular,  when  the  defendant 

wanted  to  leave,  to  a  day  or  two : 
**  4.  That,  even  if  there  was  a  holding  over  by  the  defendant,  of  whioh  tha  plaintiff  oonld 

take  advantage,  stiU  the  defendaat  was  liable  only  for  the  period  of  her  aotoal  ooonpation,  and 

not  for  a  quarter's  rent" 

(6)  The  points  marked  for  argument  on  the  part  of  the  respondent  were  as  follows : — 

•*  1.  That  the  facts  stated  diselose  a  ease  purely  for  the  oonsideration  of  the  County  ConrI 

Jndga  or  a  jury : 

**  2.  That,  although  the  defendant  (the  appella&t)  may  not  have  intended  to  waive  the  notioe 

to  qait  given  by  her,  yet,  as  she  did  in  feet  withhold  the  key  until  the  eonimenoement  of  another 
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rent  demanded.]  It  was  a  question  of  fact  for  the  County  Court  Judge, 
under  what  circunistances  the  tenant  held  over  for  tbe  two  days ;  and, 
if  he  came  to  a  wrong  conclusion,  it  is  no  ground  of  appeal  under  the 
13  k  14  Vict;  c.  61,  s.  14 :  see  East  Anglian  Railway  Company  v. 
Lythgoe,  10  C.  B.  726  (E.  C.  L.  R.  vol.  70);  Cawley  r.  Furnell,  12  C. 

B.  291  (E.  C.  L.  R.  vol.  74);  Cuthbertson,  app.,  Parsons,  resp.,  12  O.  B. 
804.  In  the  last-mentioned  case,  Maule,  J.,  says:  ^'No  doubt,  if  it 
could  have  been  made  to  appear,  by  any  inference  of  fact  that  could 
legitimately  be  drawn  from  the  evidence  submitted  to  us,  that  the 
judgment  of  the  County  Court  might  be  as  it  is  without  any  miscar- 
riage in  point  of  law  on  the  part  of  the  Judge,  that  judgment  must 
be  left  undisturbed,  notwithstanding  this  Court  might  incline  to  draw 
inferences  from  the  facts  which  might  not  consist  with  the  conclusion 
which  he  has  come  to."  The  intention  with  which  a  tenant  holds 
over  is  a  question  for  a  jury.    In  Jones  v.  Shears,  4  Ad.  k  E.  832  (E. 

C.  L.  R.  vol.  31),  6  N.  &  M.  428  (E.  C.  L.  R.  vol.  36V  in  assumpsit  for 
rent  of  coal,  the  issue  being  whether  or  not  the  aefendants,  having 
given  notice  to  quit,  had  afterwards  waived  the  notice  and  continued 
the  tenancy,  it  was  proved,  that,  after  the  time  fixed  by  the  notice 
had  expired,  they  continued  for  two  months  working  out  certain  por- 
tions of  the  coal,  which,  however,  as  they  contended,  it  was  usual  for 
a  tenant  to  take  away  on  abandoning  such  a  work :  and  it  was  held 

*5241  ^^^^  ^^  ^^^  ^^^  ^^^  )^^^  ^  decide,  on  this  *issue,  whether  or 
^  not  the  defendants,  in  remaining  for  the  two  months,  intended 
to  waive  the  notice  and  continue  the  tenancy.  [Willbs,  J. — What 
evidence  was  there  here  of  the  defendant's  intention  to  hold  over  as 
tenant  7]  Tbe  fact  of  her  having  retained  possession  of  the  key  after 
the  expiration  of  the  notice  to  quit,  and  the  fact  that  the  quarter's 
rent  then  due  remained  unpaid  until  the  10th  of  July,  afforded  some 
evidence.  [ Willes,  J. — Suppose  she  had  lost  the  key  7]  She  might 
then  have  told  the  landlord  so.  The  law  imposes  no  auty  upon  the 
landlord  to  fetch  away  the  key.  The  County  Court  Judge  having 
decided  in  the  plaintiff's  favour  upon  the  facts,  and  the  question  being 
one  which  it  was  open  to  him  to  decide  either  way,  the  Court  will  not 
interfere  with  his  aecision. 

WiLLfiS,  J.  (a) — With  the  greatest  respect  for  the  opinion  of  the 
County  Court  Judge  who  decided  this  case, — with  whose  learning 
and  carefulness  we  are  all  well  acquainted, — I  think  the  judgment  is 
erroneous,  and  must  be  reversed,  and  a  judgment  in  the  County  Court 
entered  for  the  appellant.  The  facts  are  extremely  simple.  The  defend- 
ant, the  now  appellant,  occupied  a  house  as  tenant  from  year  to  year, 
under  the  plaintiff,  the  now  respondent.  That  tenancy  was  put  an  end 
to  by  a  regular  notice  to  quit,  which  expired  on  the  6th  of  April,  1861. 
Before  that  day  arrived,  the  tenant  had  removed  all  her  goods  to  another 

qaarier,  it  wm  entirely  within  the  JuriadieUon  of  the  Judge  to  aftOM  the  demafei  for  which  ihe 
WM  reapoBiible : 

**Z,  That  the  (SmU  itatad  in  the  ease  diieloie  miAeient  erideoee  to  maintain  the  jadfrnent 
given: 

«  4.  That  the  defendant,  not  baring  aeked  for  a  nonrait,  is  not  now  at  libertj  to  eontend  that 
■he  waa  or  ii  entiUed  to  Moh  jadgmeat ; 

**  5.  That  the  Judge,  in  stating  this  ease,  has  not  presented  anj  question  of  law  for  (he 
•pinion  of  the  Court,  aad  the  appeal  should  therefore  he  dismissed." 

(•)  Srie,  0  J.,  and  Williams,  J.,  were  sitting  in  the  Court  of  Criminal  AppeaL 
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bouse  which  she  had  taken  for  her  residence.  She  had  a  right  to  retain 
the  kev  till  the  6th  of  April.  The  landlord  was  aware  that  the  tenant 
held  tne  key,  and  had  on  two  occasions  sent  for  it  in  order  to  show 
persons  over  the  house.  The  fact,  therefore,  was  clear,  that  the  tenant 
•intended  to  quit  at  the  expiration  of  the  current  year,  and  r*505 
that  the  landlord  intended  that  she  should  then  cease  to  be  his  '- 
tenant.  The  notice  to  quit  expiring  on  the  6th  of  April,  which  was 
Saturday,  the  tenant  did  not  send  the  landlord  the  key  on  that  day, 
which  would  have  been  a  wise  precaution  to  have  adopted.  She,  how- 
ever, sent  it  on  the  following  Monday,  when  the  landlord  refused  to 
receive  it,  on  the  ground  that  it  ought  to  have  been  sent  on  the  Satur- 
day. The  contention  on  the  part  of  the  landlord  in  the  County  Court 
was,  that  the  detention  of  the  key  was  a  waiver  of  the  notice  to  quit, 
and  necessarily  continued  the  tenancy,  and  rendered  the  defendant 
liable  as  tenant  for  the  quarter's  rent,  or  for  use  and  occupation  for 
that  time.  That  contention  the  judgment  of  the  County  Court  sus- 
tains, on  the  ground,  of  course,  that  there  was  a  contract  for  an 
occupation  for  a  quarter  of  a  year  at  the  rent  of  26/.  6$,  Now,  what 
evidence  is  there  of  any  such  contract  ?  None  whatever,  except  the 
accidental  detention  of  the  key  for  two  days.  It  is  hardly  necessary 
to  sav  more  than  that  there  is  no  evidence  of  an  intention  by  keeping 
the  key  to  continue  the  tenancy.  Mr.  Prentice  contends  that  there 
was  proof  of  an  occupation  of  the  premises  by  the  defendant  from  the 
Saturday  to  the  Monday ;  and  that,  if  the  County  Court  erred  in 
assessing  the  value  of  that  occupation  at  26Z.  5^.,  it  was  a  mere  mistake 
of  fact,  with  which  we  ought  not  to  interfere.  That  contention,  how- 
ever, is  not  well  founded,  because  the  mere  fact  of  not  returning  the 
key  on  the  6th  of  April  did  not  constitute  an  occupation  or  evidence 
of  an  occupation  either  on  a  quantum  meruit  or  under  a  contract  for 
payment  of  a  full  quarter.  The  result  is,  that  the  judgment  of  the 
County  Court  must  be  reversed,  and  the  judgment  entered  in  favour 
of  the  appellant.  The  only  remaining  question  is  as  to  the  costs.  It 
has  *been  held  in  this  Court  that  justice  cannot  be  done  in  r^cnn 
appeals  from  County  Courts,  unless  we  adopt  the  course  laid  ^ 
down  in  appeals  to  the  Privy  Council,  viz.  to  award  costs  to  the  suc- 
cessful party  in  all  cases.  There  certainly  is  no  ground  for  adopting 
a  different  course  in  this  case. 

Keating,  J. — For  the  reasons  given  by  my  Brother  Willes,  I  agree 
with  him  in  thinking  that  there  was  no  evidence  of  an  occupation  by 
the  defendant  to  render  her  liable  to  the  extent  of  a  quarter's  rent  or 
to  any  extent  at  all.  I  also  agree  with  him  that  the  judgment  must 
be  reversed  with  costs.  Judgment  reversed,  with  costs. 


ELKIN  and  Another  v.  BAEEB.    Jan.  20. 

A.  aad  B.,  nwrcbaiitB  in  Anstralia,  matually  agreed  that  eacb  shonld  bnj  gold  lust,  each  to 
\mrt  half  the  profit  or  to  bear  half  the  losi  on  the  resale  of  the  gold  dast  to  be  buaght  by  the 
other.  In  pnrraaoce  of  this  agreement^  A.  bought  866  oi.  and  B.  738  ob.  It  wa«  then  agreed 
tiiat  eaeh  of  them  ihoald  consign  his  parcel  to  0.  in  London,  for  sale  on  the  Joint  accoant»  with 
instmctions  to  C.  to  gire  A.  and  B.  each  credit  of  account  for  a  moiety  of  the  proceeds  of  each 
ooBfignment    In  parsaance  of  this  last-mentioned  agreement,  the  gold  dast  so  bought  was 
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eomigned  to  C,  B.'i  738  oi.  being  inrolMd  m  eomigned  on  the  " joiot  aeeonnV'  *nd 
panied  bj  a  letter  from  B.  (dated  Feb.  2,  1852),  initraoting  C.  to  place  the  net  proceed!  to  the 
reipeetiTC  aoeounti  of  A.  and  B.  in  eqnal  moieties.  A.  likewise  eomigned  bis  365  os.  to  C,  bat 
omitted  to  send  C.  instmetions  to  place  a  moiety  of  the  net  proceeds  to  the  aeoonnt  of  B.  On 
the  15th  of  Jane,  1852,  0.  sent  a  letter  to  A.  informing  him  that  he  woold  pass  to  his  credit 
half  the  prooeeds  of  the  ssid  gold  dust,  and  therebj  assented  to  obej  the  instmetions  he  had 
receiTod  from  B.  On  the  4th  of  Febmary,  1852,  B.  wrote  to  C.  as  follows, — «  I  hare  no  doabt 
A.  has  written  that  half  the  profits  [net  proceeds]  of  the  365  ot.  of  gold  dast  shipped  to  joa  is 
to  go  the  credit  of  B.,  in  the  same  way  as  half  the  profit  of  the  728  o«.  is  to  go  to  his  credit.  If, 
however,  be  should  not  bare  done  so,  yon  will  not  pass  the  half  profit  of  the  728  oa.  to  his 
credit"  This  letter  of  conrse  was  not  recelTed  by  C.  at  the  time  he  wrote  his  letter  of  the  15th 
of  Jane.  B.  became  bankrnpt,  and  C,  having  sold  both  parcels  of  the  gold  dnst,  gave  B. 
credit  for  the  whole  of  the  proceeds  of  the  728  os.  and  for  a  moiety  of  the  proceeds  of  the  365  oi. : — 
Held,  that  a  plea  setting  oat  these  ikots  was  a  good  plea  of  eqaitable  set-off  in  an  aetioa  for 
money  lent,  brought  by  0.  against  A. 

This  was  an  action  for  money  lent,  money  paid,  money  aue  upon 
accounts  stated,  and  interest. 

The  defendant  pleaded, — ^fourthly,  by  way  of  eqaitable  defence,  as 
♦5271  ^  ^^^^'  15a.  7d.  parcel  of  the  money  *claimed  in  the  declara- 
-'  tion,  that,  before  this  suit,  the  defendant  then  being  a  merchant 
carrying  on  business  in  Australia,  in  parts  beyond  the  seas,  and 
Messrs.  Monteliore  &  Co.  then  also  being  merchants  carrying  on  busi- 
ness in  Australia  aforesaid,  it  was  agreed  between  them  that  each  of 
them  should  buv  gold  dust  as  a  joint  speculation,  and  should  divide 
the  profit  and  loss  that  might  arise  from  a  resale  of  the  said  gold 
dust,  in  manner  following,  that  is  to  say,  that  Messrs.  Montefiore&Co. 
should  receive  for  their  own  use  half  the  profit  or  bear  half  the  loss, 
as  the  case  might  be,  that  might  arise  on  the  resale  of  the  gold  dust 
to  be  bought  by  the  defendant,  and  that  the  defendant  should  receive 
for  his  own  use  half  the  profit  or  bear  half  the  loss,  as  the  case  might 
be,  that  might  arise  on  the  resale  of  the  gold  dust  to  be  bought  by 
the  said  Messrs.  Montefiore  &  Co. :  That,  in  pursuance  of  and  accordf- 
ing  to  the  said  agreement,  the  defendant  bought  865  ounces  of  gold 
dust  subject  to  and  for  the  purposes  of  the  said  agreement,  and  Messrs. 
Montefiore  &  Co.  also  bought  728  ounces  of  gola  dust  subject  to  and 
for  the  purposes  of  the  said  agreement :  That  it  was  thereupon,  and 
for  the  purposes  of  carrying  out  the  first-mentioned  agreement^  agreed 
between  the  defendant  and  the  said  Messrs.  Montefiore  &  Co.,  that  each 
of  them  should  consign  to  the  plaintiff  for  sale  by  the  plaintiffs  the 
gold  dust  so  by  them  bought  respectively,  and  should  so  consign  the 
same  as  a  consignment  on  the  joint  account  of  the  defendant  and  the 
said  Messrs.  Montefiore  &  Co.,  and  that  the  defendant  should  instruct 
the  plaintiffs,  that,  after  paying  a  certain  bill  out  of  the  proceeds  to 
be  realized  by  the  sale  of  the  said  865  ounces  of  gold  dust,  the  plain- 
tiffs should  divide  the  net  proceeds  to  arise  on  the  said  sale  of  the 
same  between  the  defendant  and  the  said  Messrs.  Montefiore  k  Co., 
*fi281  ^°^  should  give  credit  for  *one  moiety  thereof  to  the  defend- 
-I  ant,  and  for  the  other  moiety  thereof  to  the  said  Messrs.  Mon- 
tefiore &  Co.,  in  their  respective  accounts  with  the  plaintiffs;  and  that 
the  said  Messrs.  Montefiore  &  Co.  should  instruct  the  plaintiffs,  that, 
after  paying  a  certain  bill  out  of  the  proceeds  to  be  realized  by  the 
sale  of  the  said  728  ounces  of  gold  dust,  the  plaintiffs  should  divide 
the  net  proceeds  to  arise  on  the  sale  of  the  same  between  the  said 
Messrs.  Montefiore  &  Co.  and  the  defendant,  and  should  give  credit 
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for  one  moiety  thereof  to  the  said  Messrs.  Montefiore  k  Co.,  and  for 
the  other  moiety  thereof  to  the  defendant,  in  their  respective  accounts 
with  the  plaintiffs  and  the  defendant:  That,  in  pursuance  of  the  said 
agreements,  the  defendant  and  the  said  Messrs.  Montefiore  &  Co. 
respectively  consigned  the  gold  dust  so  by  them  bought .  respectively 
as  aforesaid  to  the  plaintifis  for  sale,  and  that  the  saia  Messrs.  Monte- 
fiore &  Co.  so  consigned  the  said  728  ounces  of  gold  dust  as  a  con- 
signment on  the  joint  account  of  themselves,  the  said  Messrs.  Monte- 
fiore &  Co.,  and  of  the  defendant,  and  notified  the  same  to  the  plaintiffs 
by  sending  to  the  plaintiffs  an  invoice  of  the  said  gold  dust  headed  as 
follows, — "Invoice  of  one  box  of  gold  dust  shipped  on  board  the 
Benjamin  Elkin,  Overbury,  commander,  for  London,  consi^ed  to 
Messrs.  B.  Elkin  &  Sons  on  joint  account  of  John  Baker  and  selves, 
marked  and  numbered  as  per  margin :"  That  the  said  Messrs. 
Montefiore  &  Co.  also,  according  to  the  said  agreement,  instructed 
the  plainti&,  by  a  letter  dated  the  2d  of  February,  1852,  which 
accompanied  the  said  invoice,  that  the  said  gold  dust  was  con- 
signed on  such  joint  account  as  aforesaid,  and  that,  after  paying 
out  of  the  proceeds  to  arise  from  a  sale  of  the  said  gold  dust  the 
said  bill  so  to  be  paid  thereout  as  aforesaid,  they  the  plaintiffs  should 
divide  the  net  proceeds  to  arise  on  the  said  sale  of  the  same  equally 
•between  them  the  said  Messrs.  Montefiore  &  Co.  and  the  de-  r#r9Q 
fendant, — meaning,  and  being  by  the  plaintiffi  understood  to  ^ 
mean,  that  the  plaintiffs  should  give  credit  for  one  moiety  thereof  to 
the  defendant  and  for  the  other  moiety  thereof  to  the  said  Messrs. 
Montefiore  &  Co. :  That  he,  the  defendant,  in  pursuance  of  the  said 
agreement,  consigned  the  said  865  ounces  of  gold  dust  to  the  plaintiffs 
for  sale,  and  intended  in  so  doing  to  consign  the  same  as  such  con- 
signment on  joint  account  as  aforesaid,  and  to  have  the  net  proceeds 
afl^r  the  said  bill  so  to  be  paid  thereout  as  aforesaid  divided  as  afore- 
said, and,  by  letter  dated  the  4th  of  February,  1852,  instructed  the 
plaintiffs  to  pay  the  said  bill  so  to  be  paid  thereout  as  aforesaid  out 
of  the  proceeds  to  arise  from  the  sale  of  the  said  gold  dust,  but, 
through  inadvertence,  in  the  hurry  of  business,  omitted  to  give  the 
plaintiffs  notice  that  it  was  consigned  on  such  joint  account  as  afore- 
said, or  to  instruct  the  plaintiff  as  to  the  division  of  the  net  proceeds 
as  agreed ;  but  did  by  the  said  letter  of  the  4th  of  February,  1852, 
inform  the  plaintiffs  that  he  the  defendant  was  to  have  one  moiety  of 
the  said  net  proceeds  to  arise  on  the  sale  of  the  gold  dust  so  consigned 
by  the  said  Messrs.  Montefiore  &  Co.  to  the  plaintiffs :  That,  before 
and  at  the  time  of  the  making  of  the  said  consignment,  and  at  all  times 
afterwards,  the  plaintiffs  and  defendant  had  accounts  between  one 
another,  that  is  to  say,  accounts  as  concerned  the  trade  of  merchandise 
as  between  merchant  and  merchant :  That  the  plaintiffs  received  both 
the  said  consignments,  and  the  said  letter  of  the  2d  of  February  and 
invoice  from  the  said  Messrs.  Montefiore  &  Co.,  and  the  said  letter  of 
the  4th  of  February  from  the  defendant,  and  thereupon  wrote  and  sent 
to  the  defendant  a  letter,  dated  the  15th  of  June,  1852,  informing  the 
defendant  that  they  the  plaintiffs  would  pass  to  the  defendant's  cr^it 
half  the  *proceeds  of  the  said  gold  dust  after  paying  the  said  r^eo/x 
bills,  and  thereby  assented  to  obey  the  said  instructions  which  ^ 
they  had  received  from  Messrs.  Montefiore  &  Co. :  That,  after  the  said 
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Messrs.  Montefiore  &  Co.  bad  made  their  said  consignment  and  sent 
their  said  letter  and  invoice,  and  before  the  plaintiff  had  receiyed  the 
same,  or  had  written  their  said  letter  of  the  15th  of  June,  J.  B.  Monte- 
fiore,  one  of  the  said  firm  of  Messrs.  Montefiore  &  Co.,  wrote  and  sent 
to  the  plaintiffs,  and  the  plaintiffs  received  from  him,  another  letter  to 
the  plaintiffs,  dated  the  4th  of  February,  1862,  in  which,  referring  to 
the  defendant  and  the  defendant's  said  consignment  of  the  said  365 
ounces,  and  the  said  consignment  by  the  said  Messrs.  Montefiore  & 
Co.  of  the  said  728  ounces,  the  said  J.  B.  Montefiore  wrote  to  the 

Elaintiffs  as  follows, — that  is  to  say, — ^'I  have  no  doubt  Mr.  Baker 
as  written  that  half  the  profits  of  the  865  oz.  of  gold  dust  shipped  to 
you  is  to  go  to  the  credit  of  Montefiore  &  Co.  in  the  same  way  as  half 
the  profit  of  the  728  oz.  is  to  go  to  his  credit.  If,  however,  he  ahoold 
not  (in  his  haste  going  away  to  Mqlboume)  have  done  so,  you  will  not 
pass  the  half  profit  of  the  728  ounces  to  his  credit :"  That  the  said 
word  profits  in  the  said  letter  so  used  as  aforesaid  meant  the  said  net 
proceeds,  inasmuch  as  the  said  net  proceeds  herein  mentioned  were 
profits :  That  the  said  J.  B.  Montefiore  wrote  the  last- mentioned  letter, 
and  so  as  aforesaid  countermanded  the  authority  to  give  the  defendant 
credit  for  one  moiety  of  the  net  proceeds  of  the  said  728  ounces  of 
gold  dust,  without  the  knowledge,  consent,  or  authority  of  the  defend- 
ant :  That,  before  and  at  the  time  of  sending  the  last-mentioned  letter 
to  the  plaintiffs,  the  said  Messrs.  Montefiore  &  Co.  had  become  and 
were  insolvent,  and  had  stopped  payment  as  merchants,  and  were 
unable  to  meet  their  pecuniary  engagements,  whereof  the  plaintiffs,  at 
*5S11  ^^^  ^^^^  when  ^they  received  the  said  letter,  and  at  the  time 
-'  when  they  gave  credit  to  Messrs.  Montefiore  &  Co.  as  herein- 
after mentioned,  had  notice  and  knowledge :  That,  after  the  receipt 
by  the  plaintiffs  of  the  last-mentioned  letter,  they  received  the  pro- 
ceeds arising  from  the  sale  by  them  of  the  said  gold  dust;  and  that 
the  net  proceeds  arising  from  the  said  sale  of  the  said  728  ounces, 
after  paying  the  said  bill  so  thereout  to  be  paid  as  aforesaid,  were 
645Z.  lid.  3d.,  and  the  net  proceeds  arising  from  the  said  sale  of  the 
865  ounces,  after  paying  the  bill  so  to  be  paid  thereout  as  aforesaid, 
were  SSOL  lis.  8d.:  That  thereupon  the  plaintiff  gave  credit  to  the 
said  Messrs.  Montefiore  &  Co.  for  one  moiety  of  the  said  sum  of 
SSOL  lid.  8(2.,  and  forthwith  gave  notice  thereof  to  the  defendant  and 
the  said  Messrs.  Montefiore  &  Co.,  to  which  credit  the  defendant  never 
objected,  but  always  assented  ;  and  thereupon  the  plaintiffs  gave  credit 
to  the  said  Messrs.  Montefiore  &  Co.  for  the  whole  of  the  said  sum  of 
6452.  lid.  Sd.,  and  gave  notice  thereof  to  the  defendant,  to  which 
credit,  so  far  as  it  relates  to  a  moiety  thereof,  the  defendant  never 
objected,  but  always  assented ;  and  the  plaintiff  would  not,  though 
otlten  requested  by  the  defendant  so  to  do,  give  the  defendant  credit 
for  one  half  thereof,  or  for  any  part  thereof:  That  the  plaintifi&  never 
were  in  any  way  authorized  to  give  credit  to  Messrs.  Montefiore  &  Co. 
alone  for  the  whole  of  the  said  sum  of  6462.  lid.  3d,,  or  for  any  por- 
tion of  that  moiety  for  which,  according  to  the  said  letter  of  Messrs. 
Montefiore  &  Co.  of  the  2d  of  February,  1852,  they  were  to  give 
credit  to  the  defendant :  That,  from  the  time  when  the  said  Mesars. 
Montefiore  k  Co.  became  to  the  time  when  they  were  made  bankrupta, 
they  continued  to  be  insolvent  and  unable  to  meet  their  pecuniary 


COMMON  BBNCH  REPORTS.    (11  J.  SCOTT.    N.  S.)        531 

eagagemenis,  and,  by  reason  thereof,  beoaroe  and  were  made  bank- 
rapt.8  in  and  acoording  to  *tbe  laws  of  Australia  aforesaid :  r*Koo 
That,  on  taking  the  account  of  the  said  partnership  transac-  '- 
tions  between  the  said  Messrs.  Montefiore  &  Co.  and  the  defendant^ 
the  defendant  was  and  is,  and  always  has  been,  entitled  to  receive  the 
whole  of  the  said  moiety  of  the  said  642/.  lis.  id. ;  and  that  the  pay- 
ment of  that  sum  to  the  defendant  will  finally  close  the  said  partner- 
ship transaction:  That  the  plaintiffs  had  knowledge  and  notice,  that, 
as  between  the  defendant  and  the  said  Montefiore  &  Co.,  the  defendant 
was,  as  in  fact  he  always  was,  entitled  to  the  said  moiety  of  the  said 
645/.  lU.  Sd.:  That,  if  the  defendant  does  not  receive  credit  in  his 
said  accounts  with  the  plaintiffs,  or  payment  from  the  plaintiffs,  of  the 
said  moiety,  the  same  will,  by  reason  of  the  insolvency  and  bank- 
ruptcy of  the  said  Messrs.  Montefiore  &  Co.,  be  wholly  lost  to  the 
defendant :  That,  after  the  plaintiff  had  so  as  aforesaid  given  credit  to 
the  said  Messrs.  Montefiore  &  Co.  for  the  said  sum  of  645/.  11«.  Sd., 
the  said  J.  B.  Montefiore,  by  letter  dated  the  9th  of  November,  1862, 
and  received  by  the  plaintiff  in  the  year  1658,  gave  notice  to  the 
plaintiffs  that  the  defendant  was  entitled  to  a  moiety  thereof,  and  that 
the  plaintiffs  ought  to  give  the  defendant  credit  for  that  moiety :  That 
the  plaintiffs  have  never  paid  the  said  moiety,  or  any  part  thereof,  to 
the  said  Messrs.  Montefiore  &  Co.,  but  have,  without  the  consent  of  the 
defendant,  and  without  any  right  so  to  do,  set  the  same  off  against  a 
debt  due  from  the  said  Messrs.  Montefiore  &  Co.  to  them  the  plaintiffs, 
and  held  and  still  hold  the  same,  without  any  such  right  or  authority 
as  aforesaid,  for  and  as  a  payment  of  the  debt  so  due  to  the  plaintiffs : 
That  the  plaintifib  were  never  authorized  to  apply  the  said  moiety,  or 
any  part  thereof,  in  payment  of  any  debt  due  from  the  said  Messrs. 
Montefiore  &  Co.  tp  tue  plaintiffs,  or  even  to  their  credit ;  but  that,  if 
the  authority  to  place  the  *same  to  the  credit  of  the  defendant  r#Kgq 
was  revoked,  then  the  plaintiffs  merely  received  and  have  ^ 
always  since  held  the  same  as  the  proceeds  of  the  sale  of  gold  dust 
consigned  to  them  on  the  joint  account  of  the  defendant  and  the  said 
Messrs.  Montefiore  &  Co.,  and  long  before  this  suit  had  notice  and 
knowledge  of  the  right  of  the  defendant  to  the  same :  That  the  same 
moiety  is  subject  to  the  first-mentioned  agreement  between  the 
defendant  and  the  said  Messrs.  Montefiore  &  Co. ;  and  that,  according 
to  that  agreement,  the  defendant  is  entitled  to  the  same ;  and  that  all 
things  have  happened  and  been  done  so  to  entitle  him :  That  this 
action  is  brought  for  a  balance  claimed  by  the  plaintiffs  to  be  due  to 
them  on  the  said  accounts  between  them  and  the  defendant :  And  that 
all  the  matters  and  things  aforesaid  were  done  and  happened  before 
this  suit  to  entitle  the  defendant,  and  that,  at  the  time  of  the  com- 
mencement of  this  suit,  the  defendant  was  and  yet  is  entitled,  in 
equity,  to  be  paid  by  the  plaintiffs,  or  to  have  credit  in  the  «aid 
accounts  given  him  by  the  plaintiffs  for,  the  said  moiety,  which  equals 
the  plaintiffs'  claim  in  respect  of  the  matter  herein  pleaded  to ;  and 
the  defendant  is  willing  to  set  the  same  off  against  the  claim  of  the 
plaintiffs  in  respect  of  the  matter  herein  pleaded  to. 

To  this  plea  the  plaintiffs  demurred,  the  ground  of  demurrer  stated 
in  the  margin  being  "that  the  plea  discloses  no  ground  for  uncondi- 
tional relief  in  equity,  in  the  event  of  the  plaintiff  obtaining  judgment 
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at  law ;  that  it  appears,  that,  before  any  assent  by  the  plaintiflb  to  hold 
the  money  for  the  defendant,  J.  B.  Montefiore  revoked  the  authority 
to  credit  the  defendant  with  one  moiety  of  the  gold  dust  consigned  bv 
Messrs.  Montefiore  &  Co. ;  that  the  defendant  did  not  comply  with  the 
terms  agreed  upon,  by  instructing  the  plaintiffs  to  credit  Messrs.  Mon- 

♦5341   ^®fi^^®  *'  ^^*  ^^*^  ^"®  *moiety  of  the  gold  dust  consigned  by 
^  him;   and  that  the  defendant's  remedy  is  by  action  against 
Messrs.  Montefiore  k  Co."    Joinder. 

Honyman^  in  support  of  the  demurrer  .(a) — The  whole  foundation 
upon  which  this  plea  rests  fails.  The  defendant  claims  credit  in  his 
account  with  the  plaintiffs  for  half  the  net  proceeds  of  the  consignment 
of  gold  dust  made  to  them  by  Messrs.  Montefiore  k  Co.  But,  accord- 
ing to  the  terms  of  the  agreement  entered  into  between  the  defendant 
and  Messrs.  Montefiore  k  Co.,  the  defendant  was  to  send  written 
instructions  to  the  plaintiffs  to  credit  Messrs.  Montefiore  &  Co.  with  a 
moiety  of  the  proceeds  of  the  consignment  made  by  him.  This  con- 
dition he  neglected  to  comply  with.  [Eble,  C.  J. — Although  the  de- 
fendant omitted  to  write  to  the  plaintiffs,  Messrs.  Montefiore  k  Co.  did 
receive  credit  for  the  moiety  of  the  proceeds.]  The  plaintifib  were 
entitled  to  have  the  instructions  in  writing.  Besides,  it  was  compe- 
tent to  Messrs.  Montefiore  k  Co.  to  revoke  the  instructions  which 
*5351  *^®y  ^^^  given :  and  this  was  done  *by  the  letter  of  Mr.  J.  B. 
^  Montefiore  of  the  4th  of  February,  1852,  in  which  he  says,— 
"  I  have  no  doubt  Mr.  Baker  has  written  that  half  the  profits  of  the 
865  oz.  of  gold  dust  shipped  to  you  is  to  go  to  the  credit  of  Montefiore 
k  Co.,  in  the  same  way  as  half  the  profit  of  the  728  oz.  is  to  go  to  his 
credit.  If^  however^  he  should  not  have  done  so,  you  will  not  pass  the  haff 
profit  of  the  728  oz.  to  his  credit.^^  [Williams,  J. — If  the  consignment 
was  the  joint  property  of  the  two,  viz.  Messrs.  Montefiore  k  Co.  and 
the  defendant,  would  a  Court  of  equity  allow  Messrs.  Montefiore  & 
Co.  to  revoke  their  authority?]  There  was  no  joint  property;  but 
merely  a  right,  in  a  certain  event,  to  a  moiety  of  the  net  proems. 
[WiLLKS,  J. — The  plea  is  full  of  evidence.  Is  it  not  money  had  and 
received  or  nothing?]  It  was  so  submitted  before  Byles,  J.,  at  Cham- 
bers. [Erlb,  C.  J. — The  invoice  shows  that  the  plaintiff  received 
the  consignment  on  the  joint  account.]  Subject  to  a  condition  which 
was  not  performed.  The  plea  involves  the  taking  of  accounts  between 
the  parties,  which  cannot  be  done  in  a  Court  of  law.  [Willes,  J.— 
Tliey  might  be  referred  under  the  Common  Law  Procedure  Act, 
1854.] 

Coleridge,  Q.  C,  contr&.(&) — Under  the  circumstances  stated  in  the 

(a)  The  points  marked  for  argament  on  the  part  of  the  plaintiffa  were  as  foUowii : — 

"  1.  That  the  fourth  plea  is  bad,  as  it  discloses  no  ground  for  unconditional  relief  in  eqattj 

against  anj  judgment  which  the  plaintiffs  might  obtain  at  law  : 
"  2.  That  it  appears  bj  the  plea,  that,  before  anj  assent  by  the  plaintiirs  to  bold  the  nooej 

for  the  defendant,  Messrs.  Montefiore  A  Co.  revoked  the  authority  to  eredit  the  defendaot  with 

a  moiety  of  the  gold  dust  consigned  by  Messrs.  Montefiore  A  Co. : 
<'  3.  That  the  plea  shows  that  the  defendant  did  not  comply  with  the  terms  agreed  upon,  br 

instructing  the  plaintiffs  to  eredit  Messrs.  Montefiore  A  Co.  with  the  moiety  of  the  gold  dust 

consigned  by  the  defendant,  and  is  therefore  not  entitled  to  claim  the  benefit  of  the  agreenent: 
"  4.  That  the  remedy  of  the  defendant,  if  any,  is  by  action  against  Messrs  Montefiore  k  Co." 
(6)  The  points  marked  for  argument  4>n  the  part  of  the  defendant  were  as  follows : — 
"  That  the  plea  sh  )ws  a  good  debt  in  equity  due  to  the  defendant :  that,  if  the  debt  soagbt  to 

be  set  off  is  upon  the  facts  stated  a  good  debt  in  equity,  the  relief  is  aneosditional,  all  that 
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plea,  there  was  a  ^ood  equitable  aasignnient  by  Messrs.  Montefiore  & 
Go.  to  the  defendant  of  *half  the  proceeds  of  the  gold  dust  r^Rog 
consigned  by  them  to  the  plaintiffs.  First,  there  was  the  agree-  *- 
ment  as  to  the  course  of  dealing  between  Messrs.  Montefiore  k  Co. 
and  the  defendant,  communicated  to  the  plaintifi^  and  their  assent 
thereto :  then,  there  was  the  invoice,  which  described  the  consignment 
as  being  on  the  joint  account:  and,  lastly,  there  was  the  letter  of 
Messrs;  Montefiore  &  Co.  to  the  plaintiff,  directing  them  when  the 
proceeds  were  realized  to  carry  one  moiety  to  their  account  and  the 
other  moiety  to  the  account  of  the  defendant.  That  constituted  a 
debt  as  between  the  plaintiffs  and  the  defendant,  and  a  good  equitable 
eet-off.  In  Bum  v.  Carvalho,  4  Mylne  &  Cr.  690,  A.,  having  goods  in 
the  hands  of  B.  as  his  agent  at  a  foreign  port,  and  being  under  liabili- 
ties to  C,  by  letter  to  C.  promised  that  he  would  direct,  and  by  a  sub- 
sequent letter  to  B.  did  direct  B.  to  deliver  over  the  goods  to  D.  as 
the  agent  of  C.  at  that  port.  Before  the  delivery  of  the  goods,  a  com- 
mission of  bankrupt  issued  against  A.,  founded  upon  an  act  of  bank- 
ruptcy committed  whilst  his  letter  was  on  its  way  to  B.,  and  the  goods 
were  delivered  by  B.  to  D.  in  ignorance  of  the  bankruptcy.  And  it 
was  held  that  C.  had  a  good  title,  in  equity,  to  the  goods.  Lord  Cot- 
tenham,  in  the  course  of  the  judgment,  there  says, — p.  702, — "  In 
equity,  an  order  given  by  a  debtor  to  his  creditor  upon  a  third  person, 
having  funds  of  the  debtor,  to  pay  the  creditor  out  of  such  funds,  is 
a  binding  equitable  assignment  of  so  much  of  the  fund."  And  see 
Hassall  v.  Smithers,  *12  Ves.  119 ;  Watson  v.  The  Duke  of  r*B:q7 
Wellington,  2  Buss.  &  M.  602.  [TVilles,  J.— This  case  is  •■  °^' 
much  stronger  than  that.]  In  Ex  parte  Hanson,  12  Ves.  846,  Lord 
Erskine,  C,  allowed  a  set-off  in  bankruptcy  of  a  separate  debt  from 
the  estate  against  a  joint  debt  due  to  it :  and  that  decision  was  adopted 
by  Lord  Eldon,  in  Ex  parte  Hanson,  18  Ves.  232.  So,  in  Vulliamy 
V.  Noble,  3  Meriv.  693,  618,  it  was  held,  that  though  a  joint  debt  can- 
not be  set  off  against  a  separate  debt  at  law,  it  may  in  equity  where 
there  is  a  clear  series  of  transactions  in  which  joint  credit  has  been 
given.  And  in  Clark  v.  Cort,  Cr.  &  Ph.  154,  it  was  held,  that,  where 
there  are  cross-demands  between  two  parties  of  such  a  nature,  that,  if 
both  were  recoverable  at  law,  they  would  be  the  subject  of  legal  set- 
off, then,  if  either  of  the  demands  is  matter  of  equitable  jurisaiction, 
the  set-off  will  be  enforced  in  equity  .(a)  [Erlb,  C.  J. — That  will 
hardly  be  disputed.]  Then  it  is  said  that  the  authority  given  by 
Messrs.  Montefiore  &  Co.  to  the  plaintifis  was  revoked  by  their  letter 
of  the  4th  of  February,  1852.  Under  the  circumstances,  however, 
that  authority  was  not  revocable:  the  agents  having  acted  upon  it  by 
communicating  it  to  the  defcDdant,  it  was  no  longer  competent  to  the 
principals  to  revoke  it:  Chitty  on  Contracts,  6th  edit.  196;  Story  on 

renudoi  to  be  done  being  to  set  tbe  eqaitable  debt  off  agminst  tbe  legal  one  and  §o  eloae  tbe 
traoMction  ai  to  them :  that  Meaars.  Montefiore  A  Co.  had  no  power  to  revoke  the  aathority : 
t bat,  if  they  had  ■noh  power,  the  money  did  not  by  the  reroeation  become  the  money  of  Messrs. 
MoDtellore  A  Co.,  bat  was  held  by  the  plaintiffs  on  the  joint  aoooant  of  the  defendant  and 
Messra.  Montefiore  A  Co. ;  and  that,  by  the  original  agreement,  it  oontinned  assigned  to,  and 
in  equity  the  property  of,  the  defendant,  of  which  the  plaintiffs  before  aetion  had  ample  notice : 
tnd  (hat  tbe  pi aa  is  good,  and  that,  in  equity,  a  legal  and  an  eqaitable  debt  may  be  set  against 
•DC  enother." 
(a)  And  see  Coehrane  e.  Oreen,  9  C.  B.  N.  S.  448  (B.  C.  L.  R.  vol.  99). 
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Agency,  §  477.  H«re,  the  authority  was  not  in  fact  revoked :  this  is 
shown  from  the  letter  of  the  9th  of  November,  1862.  Then,  it  is  said 
that  the  relief  granted  by  a  Court  of  equity  wonld  not  be  final,  inas- 
much as  there  must  be  a  taking  of  accounts.  One  answer  to  thait  is, 
that  the  p)ea  shows  that  the  accounts  between  Mescrrs.  Montefiore  k 
Co.  and  the  defendant  are  closed,  and  tiothing  remaius  to  be  dton^  but 
*5381  *^®  payment  of  this  specific  ^m.  Anotherr  answer  *is,  that 
^  the  plaintiffs  have  nothing  to  do  with  the  accounts  between 
these  parties.  The  original  instructions  from  Messrs.  Montefiore  & 
Co.  to  the  plainti%  made  them  agents  for  the  defendant  as  to  the  one 
moielty.  When  once  they  had  carried  it  to  his  account,  they  would 
be  under  no  liability  in  respect  of  it  to  Messrs.  Montefiore  k  Co.  This 
is  clearly  a -ease  in  which  tne  Court  would  be  inclined  to  affi>rd  the 
defendant  redress,  if  the  law  allows  it. 

Honeyman  was  heard  in  reply. 

Eblb,  C.  J.-^t  am  of  opinion  that  our  judgment  should  be  for  the 
defendant.  It  appears  that  Messrs.  Montefiore  k  Co.  and  Baker 
entered  into  an  agreement  to  purchase  gold  dust  on  a  joint  speculation, 
the  purchases  of  each  to  be  disposed  of  in  a  certain  manner,  and  that, 
if  the  speculation  should  turn  out  out  to  be  profitable,  Messrs.  Monte- 
fiore k  Co.  should  give  to  Baker  half  the  profits  of  that  which  they 
purchased,  and  that  Baker  should  give  Messrs.  Montefiore  k  Go.  half 
the  profits  of  that  which  he  purchased.  I  do  not  stop  to  consider 
what  interest  each  of  the  parties  took  in  the  gold  dust  bought  by  the 
other :  but  they  had  an  agreement  under  which  each  had  an  interest 
in  the  profits  of  the  other's  speculations.  In  pursuance  of  this  agree- 
Inent,  Messrs.  Montefiore  k  Co.  purchased  728  bz.  of  gold  dust,  and 
Baker  purchased  865  oz. ;  and,  these  purchases  having  been  made  in 
Australia,  a  second  agreement  was  come  to  that  the  mid  dust  so  pur- 
chased should  be  consigned  to  the  plaintiffs  invoiced  as  property  in 
which  Messrs.  Montefiore  k  Co.  and  Baker  were  jointly  interested, 
with  directions  to  sell  it,  and,  after  payment  out  of  the  proceeds  of 
certain  bills,  to  divide  the  net  proceeds  between  Messrs.  Montefiore  & 
♦6391  ^^'  ^^^  Baker.  I  do  not  stop  to  inquire  whether  the  *parties 
^  became  tenants  in  common  or  had  a  joint  interest  in  the  con- 
signments. Birt  the  plaintiff  received  the  728  oz.  consigned  by 
Messrs.  Montefiore  k  Co.,  with  a  direction  from  them  to  sell  the  same, 
and  to  give  a  moiety  of  the  proceeds  to  Baker.  But  for  the  letter  of 
Messrs.  Montefiore  k  Co.  of  the  4th  of  February,  1852,  no  question 
would  have  arisen  as  to  Baker  receiving  a  moiety  of  the  proceeds  of  that 
sale.  Baker  did  consign  the  365  oz.  of  gold  dust  which  he  had  pur- 
chased to  the  plaintifis  for  sale,  and  this  parcel  was  sold  by  them,  and 
a  moiety  of  the  proceeds  of  such  sale  was  paid  over  to  Messrs.  Mon- 
tefiore, and  the  other  moiety  to  himself:  so  that  the  whole  arrange- 
ment made  in  Australia  was  substantially  carried  out,  except  that  the 
plaintiflFs  refuse  to  give  Baker  half  the  proceeds  arising  from  the  sale 
of  the  728  oz.  consigned  to  them  by  Messrs.  Montefiore  k  Co.  What 
the  plaintiff  now  rely  on  is,  that,  in  Australia,  Baker  neglected  to 
give  them  authority  to  credit  Messrs.  Montefiore  &  Co.  with  a  moiety 
of  the  proceeds  of  the  sale  of  the  865  oz.  which  he  had  consigned  to 
the  plaintiffe,  and  that,  on  the  4th  of  February,  1852  (after  the  invoice 
and  Baker's  letter  had  been  received),  one  of  the  partners  in  the  house 
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of  MeBsrs.  Montefior^  k  Co.  wrote  to  the  plainttib  a  letter  ia  which  he 
aajrs, — *^  I  have  no  doubt  that  Mr.  Baker  has  written  that  half  the 
ffmfits  of  tho  $63  029.  of  gold  dust  shipped  to  you  is  to  go  to  Moi^te- 
fiore  &  Co.  in  the  same  way  as  half  the  profits  of  the  728  00.  is  to  go 
to  his  credit  If,  however,  he  should  not  (in  his  haste  going  away  to 
Melbourne)  have  done  so,  you  will  not  pass  the  half  profits  of  the 
728  OS.  to  his  credit.''  It  is  said  that  that  was  a  revocation  of  the 
authority  previously  given  by  Messrs.  Montefiore  &t  Co.  to  the  plain- 
tii&  as  to  the  disposal  of  the  proceeds  of  the  728  oz.  It  seems  to  me, 
however,  that  it  was  but  a  eoiiditional  inj unction, ^^-an  *intiaar  r«f^jA 
tioQ  to  the  plaintiffs  that  Messrs,  Montefiore  &  Co.  had  an  inte-  '- 
rest  in  the  865  oa.  oonsigned  by  Baker,  and  a  request  that,  in  the 
event  of  Baker's  having*  omitted  to  send  instructions  to  the  plaintiff  as 
to  the  disposal  of  that  consignment,  they  (the  plaintiffiA  would  protect 
the  interests  of  Messrs.  Montefiore  &  Co.  in  respect  of  tne  consignment 
of  the  728  oe.  The  366  oz.  were,  however,  received  by  the  plaintiffs 
and  w^e  sold,  and  a  moiety  of  the  proceeds  handed  over  to  Messrs. 
Montt^re  ^  Co.:  and  so  the  real  interest  of  Messrs.  Montefiore  k  Co. 
has  been  protected.  I  therefore  think  that  the  plaintiff's  claim  to 
withhold  from  Baker  the  moiety  of  the.  proceeds  of  the  728  oz.  con- 
signed to  them  by  Messrs.  Montefiore  &  Co.  is  altogether  unfounded 
and  illusory,  Montefiore's  letter  of  the  4th  of  February,  1852,  being 
only  a  contingent  direction  to  the  plaintiffs  to  protect  their  interests* 
which  has  become  unnecessary.  But,  even  if  that  were  not  so,  and 
if  Baker  had  any  leeal  interest  in  the  proceeds  of  the  728  00.  so  pur* 
chased  and  consignea  by  Messrs.  Montefiore  &  Co.,  still  I  think,  upon 
the  &cts  stated  in  the  plea,  that  the  direction  to  the  plaintiffs  to  pi^ 
over  to  Baker  half  the  proceeds  of  that  consignment  would  give  Baker 
a  right  to  such  moiety,  and  so  make  this  a  valid  plea  of  set-off;  and 
that  the  letter  of  the  4th  of  February,  1852,  could  not  operate  to  vary 
a  right  once  vested.  As  to  what  has  been  said  about  these  being 
partnership  accounts,  it  appears  that  all  the  accounts  between  the  par- 
ties  have  been  settled  and  balanced,  and  that  this  is  the  only  unsettled 
item.  It  appears  to  me  that  the  plaintifi^  have  no  rights  either  in  law 
or  equity,  to  retain  the  sum  in  question. 

WiLUAMSy  J.-^I  am  of  the  same  opinion.  Although  in  form  an 
eqaitabie  plea,  it  is  competent  to  the  defendant  to  rely  on  it  as  dis* 
eloeing  a  legal  defence.  1  '^have  a  difficulty  in  saying  that  this  r 41541 
could  be  good  as  a  legal  plea.  It  ia  conceded  that  the  plaintifib  ^ 
received  the  consignments  c^  the  728  02.  of  gold  dust  as  agents  of 
Messrs.  Montefiore  &  Co.  Assuming  that  there  had  been  no  revoca- 
tion  of  the  first  direction  by  Messrs.  Montefiore  k  Ca  as  to  the  dis« 
posal  <A  the  proceeds  of  that  consignment,  I  am  by  no  means  satisfied 
that  there  was  such  privity  between  the  plaintiffs  and  the  defendant 
as  would  warrant  the  latter  in  treating  the  moiety  of  the  proceeds  of 
the  sale  in  the  hands  of  the  former  as  a  debt  due  to  him  from  them. 
It  is,  however,  unnecessary  to  consider  that,  because  I  think  tbat^ 
under  all  the  circumstances  stated  in  the  plea,  that  which  passed 
between  Messrs.  Montefiore  k  Co.  and  the  plaintiffs  amounted  to  aQ 
equitable  assignment  of  such  moiety  as  to  the  defendant,  and  therefore 
the  plea  constitutes  a  good  plea  of  equitable  set-off. 

WiLLKS,  J. — ^I  am  of  the  same  opinion.  This  is  a  transaction  which 
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is  not  at  all  of  an  extraordinary  character.  Two  persons  agree  ibat 
each  shall  purchase  goods  and  send  them  to  a  factor  to  dispose  of  and 
to  divide  the  net  proceeds  between  the  two.  The  result  of  such  an 
arrangement  is,  that  the  two  become  joint  speculators  in  the  particular 
transactions ;  and  the  factor,  receiving  goods  from  one  of  the  parties, 
either  receives  them  as  the  agent  of  the  person  who  sends  them,  or  as 
the  agent  of  both.  I  should  have  thought,  that,  if  the  contracting 
parties  had  asked  themselves  whether  they  were  to  have  the  mere 
personal  security  of  each  other  or  the  security  of  the  goods,  each 
would  have  said  that  they  intended  to  have  the  joint  security  of  the 

foods :  and,  if  a  jury  were  to  pass  a  judgment  on  such  a  transaction, 
should  think  they  would  have  but  little  difficulty  in  coming  to  the 
conclusion  that  the  factor  held  the  goods  for  the  two  as  tenants  in 
*5421    *^™°^<^^'    I  ^^  ^^^>  however,  propose  to  rest  my  judgment  on 

-'  that  point,  because  it  is  unnecessary :  but,  if  put  to  a  jury,  I 
apprehend  there  could  be  no  doubt  as  to  the  result.  Another  con* 
struction  may  be  put  upon  the  transaction,  viz.,  that  there  was  an 
equitable  assignment  of  a  moiety  of  the  goods  or  their  proceeds  by 
each  part^  to  the  other.  I  am  not  going  to  decide  which  of  these  two 
constructions  is  the  correct  one,  though  I  incline  to  the  former.  Now, 
in  the  first  state  of  things,  you  have  two  persons,  tenants  in  common 
of  goods  employing  an  agent  to  sell  them  and  to  divide  the  net  pro 
ceeds  between  the  two.  Could  each  of  them  maintain  an  action  at 
law  against  the  agent  for  his  moiety  7  I  apprehend  be  might  I  am 
quite  aware,  that,  if  two  or  more  persons  intrust  a  factor  or  agent  to 
sell  goods  on  their  joint  account,  their  remedy  against  him  for  the 
proceeds  is  by  a  joint  action.  But,  where  the  character  of  the  dealing 
is  this,  that,  at  the  inception  of  the  transaction,  it  is  agreed  that  the 
agent  shall  receive  the  consignments  of  each,  and  divide  the  net  pro- 
ceeds of  each  consignment  between  the  two,  I  apprehend  that  each 
party  might  maintain  an  action  for  his  proportion.  Now,  what  is  the 
state  of  facts  which  is  disclosed  by  this  plea  ?  A  person  reading  it 
without  some  previous  knowledge  of  these  transactions  would  hardly 
understand  the  plea.  It  sets  out  a  great  deal  of  evidence.  But,  upon 
the  whole,  unless  there  is  something  to  affect  the  defendant's  right  to 
have  half  the  proceeds  of  the  728  oz.  consigned  by  Montefiore  &  Go^ 
he  is  entitled  to  maintain  his  set-off.  It  appears  to  me  that  the  facts 
set  forth  do  not  affect  the  defendant's  right,  because  the  right  having 
been  once  vested  by  the  agreement,  no  act  afterwards  done  by  one  of 
the  parties  could  defeat  that  right;  consequently,  the  letter  of  Mr.  J. 
B.  Montefiore  of  the  4th  of  February,  1852,  directing  that  the  proceeds 
*6431  ^^^^^^  °^^  ^  applied  *as  originally  contemplated  could  have 

^  no  effect  at  all.  Assuming,  however,  upon  the  other  hypothesis, 
that  there  was  an  equitable  assignment  to  each  of  a  moiety  of  the  gold 
dust  shipped  by  the  other,  then  would  arise  this  difficulty,  that  he  who 
asks  for  equity  must  do  equity :  and  though  at  law  Messra  Montefiore 
&  Go.  might  only  have  a  remedy  against  the  defendant  by  cross-action 
for  neglecting  to  consign  a  moiety  of  his  865  oz.  to  them*  yet^  ooming 
to  a  Court  of  equity  for  relief,  the  defendant's  omission  to  give  soch 
direction  is  to  be  explained.  You  have  the  fact  of  the  defendant 
having  neglected  to  give  that  direction,  and  you  have  Mr.  J.  B.  Mon- 
tefiore's  subsequent  letter  desiring  the  plaintifl^  not  to  give  the  defend* 
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ant  credit  for  the  moiety  of  the  proceeds  of  the  728  oz.  in  a  certain 
event.  But  there  are  other  facts  which  are  to  be  taken  into  considera- 
tion. In  the  first  place,  there  is  the  fact  that  Messrs.  Montefiore  & 
Co.  were  afterwards  satisfied  that  the  amount  should  be  paid  to  the 
defendant :  and,  in  the  next  place,  there  is  the  fact  that  the  plaintifis 
never  acted  upon  Montefiore's  letter  of  the  4th  of  February,  18o2, 
bat  carried  to  the  account  of  Messrs.  Montefiore  &  Co.  the  whole  of 
the  net  proceeds  of  the  728  oz.,  and  also  a  moiety  of  the  net  proceeds 
of  the  365  oz.  It  is  obvious  why  they  did  this.  They  wanted  to  set 
off  the  whole  against  the  debt  due  to  them  from  Messrs.  Montefiore  & 
Co.,  who  had  become  bankrupt.  This  is  blowing  hot  and  cold  in  a 
way  which  is  not  to  be  endured. 

Ksahno,  J. — I  concur  with  the  rest  of  the  Court  in  thinking  that 
the  defendant  is  entitled  to  judgment  in  this  case.  Looking  at  the 
facts  disclosed  by  the  fourth  plea,  I  must  say  I  think  it  would  be  a 
great  reproach  to  the  administration  of  justice  if  the  defendant  were 
held  not  to  be  entitled  to  credit  to  the  amount  claimed.  *The  c^^aa 
728  oz.  of  gold  dust  having  been  consigned  to  the  plaintifis,  *- 
they  assent  to  the  appropriation  of  the  proceeds  in  the  manner  directed 
by  Messrs.  Montefiore  &  Co.,  and  communicate  such  their  assent  to 
the  defendant.  After  having  done  that,  the  plaintifiEs  turn  round  and 
say  that  the  authority  to  so  appropriate  the  proceeds  was  subsequently 
revoked  by  one  of  the  parties  interested  in  the  consignment.  Without 
stopping  to  inquire  whether  that  is  the  true  efiect  of  the  letter  of  Mr. 
J.  B.  Montefiore,  the  question  arises,  how  far  Messrs.  Montefiore  & 
Go.  had  power  to  revoke  the  direction  they  had  so  given.  But  it 
seems  to  me  that  the  plainti£&  cannot  rely  upon  that  letter  as  amount- 
ing to  a  revocation,  because  their  own  conduct  shows  that  they  did 
not  act  upon  it  as  a  revocation ;  for,  they  credit  Messrs.  Montefiore 
with  half  the  proceeds  of  the  defendant's  consignment  as  well  as  with 
the  whole  of  the  proceeds  of  the  consignment  made  to  them  by  Messrs. 
Montefiore  &  Co.  It  seems  to  me,  therefore,  that  the  plaintiff  are 
precluded  from  entering  into  that  question,  and  that  the  defendant  is 
entitled  to  be  credited  with  a  moiety  of  the  proceeds  of  both  consign- 
ments pursuant  to  the  agreement  which  haa  been  made,  and  which, 
as  between  Messrs.  Montefiore  &  Co.  and  the  defendant,  had  been  car- 
ried out  to  the  letter.  Judgment  for  the  defendant. 


*JOHN  CLARKE,  Appellant ;  WILLIAM  EGBERT  HOG-   .^^f. 

GINS,  Respondent.    Jan.  25.  •■  ^*^ 

The  vers  flMt  of  »  man  Mng  inilnieted  to  dalirer  pap«ra  at  the  house  of  a  third  person  is  ne 
aaawer  to  a  oomplaiBt  agaiast  him  uader  the  10  A  11  Viot.  e.  89,  s.  28,  charging  him  with 
hariag  "  wtlfallj  and  wantonly"  distorbed  the  party  and  his  family  by  Tiolently  knoclting  and 
riagiag  at  the  door  at  an  anreasonable  hour  of  the  night. 

This  was  an  information  laid  bj  William  Robert  Hoffgins,  one  of 
the  police  constables  for  the  county  of  Salop,  against  tne  appellant, 
John  Clarke,  for  an  offence  against  "  The  Towns  Police  Clauses  Act, 
1847,"  which  is  incorporated  with  "  The  Wellington,  Salop.  Improve- 
ment Act,  1864"  (17  k  18  Vict.  c.  xl.) 
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The  foll<ymng  is  a  copy  of  the  information : — - 

'*  County  of  )  The  information  afid  complaint  of  William  Bohert 
Salop,  to  wit.  f  Hog^Tia,  of  WellingtoD,  in  the  coantj  of  Salop^ 
police  constable,  exhibited  before  me,  the  undersigned,  one  of  Her 
Majesty^s  justices  of  the  peace  for  the  said  county,  and  acting  in  and 
for  the  Wellington  division  of  the  hundred  of  Bradford,  in  the  said 
county,  the  25th  day  of  October,  1861,  who  saith  that  John  Clarke, 
of  Wellington,  in  the  said  county,  tailor,  on  the  24th  day  of  October, 
1861,  at  the  parish  of  Wellington,  in  the  said  division  and  county, 
did,  in  a  certain  street  there,  situate  within  the  limits  of  the  Welling- 
ton (Salop)  Improvement  Act,  1854,  to  the  annoyance  of  the  residents 
therein,  wilfully  and  wantonly  disturb  certain  inhabitants  of  the  said 
street  by  pulling  and  ringing  a  certain  door-bell  and  knocking  at  the 
door  of  a  certain  house  in  the  occupation  of  one  George  Maroy,  con- 
trary ta  the  statute  in  such  case  made  and  provided.'' 

The  case  came  on  for  hearing  before  two  of  the  Justices  acting  in 
and  for  the  Wellington  division  of  the  hundred  of  Bradford,  in  the 
county  of  Salop,  on  the  SOth  of  October,  1861,  when  the  following 
facts  were  proved :- — 

♦5461  George  Marcy  was  formerly  in  partnership  with  *Mr. 

J  Charles  Wall  Hiatt,  as  solicitors  at  Wellington.  The  partner- 
ship had  been  recently  dissolved ;  and,  on  the  dissolution,  some  papers 
were  taken  away  from  Mr.  Marcy 's  office  by  Mr.  Hiatt,  and  Mr.  Marcy 
on  the  22d  of  October,  1861,  served  a  notice  upon  Mr.  Hiatt^  requiring 
him  to  deliver  up  to  or  leave  for  him  at  his  offices  in  Walker  Street,  in 
Wellington,  on  or  before  the  29th  day  of  October,  1861,  certain  papers 
and  documents  therein  mentioned.  On  the  24th  of  October,  the  appel- 
lant went  to  Mr.  Marcy's  house,  which  is  situate  within  the  limits  of 
the  Wellington  (Salop)  Improvement  Act,  1864,  in  one  of  the  suburbs 
of  the  town,  and  some  distance  from  his  office,  at  9.20  P.  K.  Upon 
being  told  by  the  servant  that  a  person  was  waiting  to  see  him,  Mr. 
Marcy  went  to  the  door,  when  the  appellant  said,  *'  I  have  brought 
you  some  papers ;"  to  which  Mr.  Marcy  replied^  **  I  have  nothing  to 
do  with  you  or  your  papers."  The  appellant  said,  "  You  refuse  to 
receive  them,  then ;"  to  which  Mr.  Marcy  made  no  reply,  and  shut 
the  door.  The  appellant  then  went  away,  and  returned  in  ten  minutes, 
and  rang  the  door-bell.  When  the  door  was  opened  on  this  occasion, 
the  appellant  was  standing  at  the  door,  and  threw  a  notioe,  signed  by 
Mr.  Hiatt,  into  the  hall,  saying,  "Perhaps  you  will  take  this  notice, 
Mr.  Marcy."  At  10  o'clock  on  the  same  night,  the  appellant  again 
came  to  the  house.  Mr.  Marcy's  family  and  servants  had  retired  to 
bed,  and  h0  and  his  wife  wore  going  up-staird,  when  the  door-bell 
(which  acts  in  connection  with  the  knocker)  was  rung  very  violently. 
Mrs.  Marcy,  without  opening  the  door,  called  out  "  Who  is  there?" 
To  which  the  appellant  replied  "  Clarke."  Mrs.  Maroy  asked  what 
he  Wanted.  He  said,  "  I  want  to  see  Mr.  Marcy.  She  replied,  •*  He 
is  gone  to  bed,  and  cannot  be  seen  to-night;  and  if  you  want  Mr. 
^'ArT\  Marcy,  you  had  better  go  to  the  office  in  the  morning."  *Tbe 
J  appellant  replied,  "I  will  see  him  to-night;"  to  which  Mrs. 
Marcy  replied,  "  The  door  will  not  be  opened  to  any  one  to-night." 
The  appellant  said,  *'  I  will  stay  all  night  till  it  is  opened ;"  upon 
which  Mrs.  Marcy  said,  ^'  I  will  send  for  a  poliee  Constable."    The 
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Appellant  replied,  *'  I  don^t  core  if  yon  send  for  twenty  poticemen ;  I 
will  not  stir  from  tbe  door  till  it  is  opened/'  He  then  commenced  to 
ring  the  bell  and  knock  at  the  door  yerj  violently.  All  the  inmates 
in  the  house  were  disturbed ;  and  ultimately  the  servants  were  des- 
patched for  a  policeman,  and  the  respondent  returned  with  them  in 
about  a  quarter  of  an  hour,,  during  the  whole  of  which  time  the  ap- 
pellant continued  palling  the  bell  and  knocking  at  the  door  very  vio- 
lentiy,  whereby  the  wire  attached  to  the  bell  was  damaged.  Upon 
the  respondent's  arrival,  he  saw  the  appellant  rapping  and  ringing  at 
tbe  door.  Tbe  door  was  then  opened  by  Mr.  Marcy,  when  the  appel-^ 
lant  rushed  against  the  hall,  and  threw  in  a  bundle  cf  papers  and  a 
key.  Mr.  Marcy  puahed  him  out  of  the  house,  and  desirea  the  respond* 
eat  to  fake  him  (the  appellant)  into  custody.  This  was  not  done :  and 
the  appellant  then  left  the  premises,  with  the  respondent. 

It  was  also  proved  that  the  inmates  of  the  adjoining  bouse  were  dis- 
turbed by  tbe  knocking  at  tbe  door  and  ringing  of  the  bell. 

Od  the  part  of  the  appellant,  it  was  contended  that  the  disturbance 
was  not  "  wilful  and  wanton/'  within  the  meaning  of  the  Act  of  par- 
liament ;  and  that  he  went  to  the  house  for  the  purpose  of  delivering' 
certain  papers,  and  was  doing  no  more  than  his  duty  in  ringing  the 
bell  to  call  the  attention  of  Mr.  Marcy  or  his  servants ;  and  tbat,  when 
be  had  delivered  the  papers,  he  left  the  premises. 

The  respondent  contended  that  the  appellant  had  coihmittdd  a 
breaeb  of  the  law,  inasmuek  as  be  was  *told  that  Mr.  Marcy  rttg^o 
had  retired  to  bed,  and  that  tbe  door  would  not  be  opened  that  '- 
sight,  and  that  if  he  wanted  to  see  Mr.  Marcy,  he  might  do  so  at  his 
office  in  the  morning;  and,  after  this,  he  was  not  justified  in  ringing 
tbe  bell  and  creating  the  disturbance.  Tbe  respondent  also  contended 
that,  tbe  appellant  having  paid  two  previous  visits  to  the  house,  he 
might  have  transacted  any  business  be  bad  with  Mr.  Marcy  or  left  the 
papers  on  one  of  those  occasions,  and  that  the  last  visit  was  a  wanton 
and  wilful  disturbance. 

The  justices  were  of  opinion  that  tbe  evidence  established  the 
charge,  and  convioted  tbe  appellant^  and  ordered  him  to  be  imprisoned 
for  the  space  of  fourteen  days. 

Notice  of  appeal  having  been  given,  this  case  was  stated  for  the 
opinion  of  this  Court,  as  to  whether  the  conduct  of  the  appellant  was 
a  wilful  and  wanton  disturbance,  within  tbe  meaning  of  tbe  Act  of 
parliament. 

Mmtoffue  Smith,  Q.  C,  for  tbe  appellant. — Tbe  justices  have  flFu1> 
initted  tbe  question  of  law  to  tbe  Court  whether  the  conduct  of  tbe 
appellant  was  a  wilful  and  wanton  disturbance,  within  the  meaning 
of  the  statute  10  &  11  Viot.  e.  89,  s.  28:  but  they  have  not  set  out 
the  facts  so  as  to  enable  the  Court  to  judge  whether  or  not  tbe  offence 
has  been  committed^  They  merely  say  that  the  charge  was  proved ; 
bat  they  do  not  find  circumstances  from  which  tbe  Court  may  judge 
of  the  bona  fides  of  tbe  ringing.  That  section  enacts  that  **  every  peN 
Sun  who  in  any  street,  to  tlu3  obstruction,  annoyance,  or  danger  of  tbe 
residents  or  passengers,  commits  any  of  the  following  offences,  shall 
be  liable  to  a  penalty  not  exceeding  40«.  for  each  offence,  or  in  tbe 
discretion  of  the  justice  before  whom  he  is  convicted,  may  be  commit- 
ted to  prison,  there  to  remain  for  a  per'od  not  exceeding  fourteen 
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♦5491  ^*^y® '  *^^  *^y  constable  or  other  *officer  appointed  by  virtue 
J  of  this  or  the  special  Act  shall  take  into  custody,  without  war- 
rant, and  forthwith  convey  before  a  justice,  any  person  who  within 
his  view  commits  any  such  offence,"  that  is  to  say  (amongst  others), 
"  every  person  who  wilfully  and  wanUmly  disturbs  any  inhabitant,  by 
pulling  or  ringing  any  door-bell,  or  knocking  at  any  door."  The 
conviction  must  turn  upon  the  word  *'  wantonly, ^^  which  means  "  with- 
out reasonable  cause."  [Willbs,  J. — The  question  is,  whether  there 
was  evidence  from  which  the  justices  might  reasonably  draw  the  con- 
clusion they  did.]  The  Court  cannot  tell  whether  the  act  of  ringing 
the  bell  was  wanton  or  not. — unless  the  facts  are  before  them  to  enable 
them  to  judge  whether  the  appellant  was  bonfi  fide  doing  his  duty  or 
wantonly  intending  to  annoy  the  complainant  and  his  family.  In 
Rider,  app.,  Wood,  resp.,  1  Law  Times,  N.  S.  30,  it  was  held  that  a 
workman  who  leaves  his  master's  employment  upon  a  bon£  fide  belief 
that  his  employment  is  regularly  terminated,  though  it  has  not  been 
so  terminated  in  fact,  is  not  liable  to  be  convicted  under  the  4  G.  ^ 
c.  84,  s.  3 :  and  the  bona  fides  of  his  conduct  is  a  question  to  be  de 
termined  by  the  justices.  Cock  burn,  C.  J.,  there  says:  "If  a  man 
absents  himself  with  a  knowledge  that  his  employment  is  not  at  an 
end,  he  is  guilty  under  the  statute ;  but,  if  he  believes  that  his  con- 
tract is  at  an  end,  and  so  leaves,  he  is  not  guilty.  The  convicting 
justices  do  not  appear  to  have  considered  the  subject  in  this  point  oi 
view.  The  case  therefore  ought  to  go  back  to  them  under  the  6th 
section  of  the  statute,(a)  with  our  opinion  upon  this  point,  and  then 
they  will  decide  whether  the  appellant  left  the  employment  in  the 
bonfi  fide  belief  that  he  had  properly  put  an  end  to  it ;  for,  if  he  did, 
he  would  not  be  guilty  under  this  statute." 
*5501       ^Markby^  contr4,  was  not  called  upon. 

•'  Willbs,  J.(6) — I  am  of  opinion  that  the  question  for  our 
decision  sufficientlv  appears  upon  the  face  of  the  case,  and  should  be 
answered  in  accoraance  with  tne  conclusion  at  which  the  magistrates 
arrived.  The  appellant,  it  appears,  was  sent  bv  Mr.  Hiatt  (who  had 
formerly  been  in  partnership  with  Mr.  Marcy)  to  that  gentleman's 
house.  Mr.  Hiatt  nad  received  a  notice  from  Mr.  Marcy  on  the  22d 
of  October,  1861,  requiring  him  to  deliver  up  or  to  leave  for  him  at 
his  offices  on  or  before  the  29th,  certain  papers  and  documents.  On 
the  24th,  the  appellant  received  instructions  from  Mr.  Hiatt  to  deliver 
a  notice  and  certain  papers  to  Mr.  Marcy.  He  accordingly  proceeded 
to  Mr.  Marcy's  dwelling,  which  was  situate  at  some  distance  from  his 
offices.  He  arrived  there  at  about  9.20  at  night,  and  knocked  at  the 
door  and  asked  for  Mr.  Marcy.  Mr.  Marcy  went  to  the  door,  when 
the  appellant  said  he  had  brought  him  some  papers.  Mr.  Marcy,  de- 
clining to  receive  them  at  that  time,  shut  the  door.  The  appellant 
went  away  and  returned  again  in  about  ten  minutes  and  rung  the 
door-bell,  and  on  the  door  being  opened  threw  a  notice  into  the  hall. 
At  about  10  oVlock  on  the  same  night,  the  appellant  called  again, — 
the  family  and  servants  having  all  gone  to  bed,  and  Mr.  Marcy  and 
his  wife  preparing  to  retire  to  rest  also, — and  f  ung  the  door-bell  vtry 
vioUrUly.    The  adverbs  are  not  unimportant.    He  was  told  by  Mrs. 

(a)  Anti,  p.  518. 

{h)  Brie,  C.  J.,  and  WiUUmt,  J.,  wen  litting  in  the  Court  of  Criminal  Appetli. 


COMMON  BENCH  REPORTS.    (11  J.  SCOTT.    N  S.)       550 


Marcy  that  Mr.  Marcy  had  ffone  to  bed  and  could  not  be  seen  that 
night,  and  that,  if  he  wantea  him,  he  had  better  go  to  the  office  in  the 
morning.  The  appellant  insisted  upon  seeing  Mr.  Marcy,  *and  r^ggi 
said  he  would  stay  all  nicht,  and  would  not  stir  &om  the  door  ^ 
till  it  was  opened.  He  then  commenced  to  ring  the  bell  and  knock 
at  the  door  very  violently^  disturbing  all  the  inmates  in  the  house,  and 
continued  so  to  do  for  about  a  quarter  of  an  hour.  At  length  a  po- 
liceman was  sent  for ;  and  he  found  the  appellant  still  ringing  the  bell 
to  the  extent  of  injuring  the  wire,  and  knocking  violently.  It  was 
also  proved  that  the  inmates  of  the  adjoining  house  were  disturbed  by 
the  knocking  and  ringing.  Now,  the  objection  to  the  conviction  is, 
that  the  disturbance  was  not  wilful  and  wanton  within  the  meaning  of 
the  statute,  inasmuch  as  the  appellant  went  to  the  house  for  a  lawful 
purpose,  and  was  doing  no  more  than  his  duty  in  ringing  as  he  did. 
On  the  part  of  the  respondeat  it  was  answered  that  the  manner  of 
performing  the  alleged  auty  was  such  as  to  bring  the  appellant  within 
the  statute.  The  justices  were  of  opinion  that  the  evidence  established 
the  charge,  and  convicted  the  appellant.  What  is  the  charge  7  It  is 
that  the  appellant  wilfully  and  wantonly  disturbed  Mr.  Marcy  and  his 
fiimily  by  knocking  and  ringing  at  his  door.  Taking  the  facts  stated 
together  with  the  contention  before  the  magistrates,  it  is  quite  mani- 
fest what  their  decision  was,  viz.,  that  the  manner  in  which  the  appel- 
lant attempted  to  deliver  the  papers,  and  his  whole  conduct,  were  such 
as  to  bring  him  within  the  Act  of  Fariiament.  The  question  submit- 
ted to  us  virtually  is,  whether  he  was  absolved  by  his  employment 
by  Mr.  Hiatt  from  the  consequences  of  his  acts.  The  answer  to  that 
question  obviously  must  be  in  the  negative.  That  the  appellant  acted 
wilfully  is  clear.  He  rang  so  violently  that  he  broke  the  1;^ell-wire. 
The  only  element  remaining  is  the  wantonness.  I  agree  with  Mr. 
Smith  that ''  wantonly"  means,  not  having  a  reasonable  cause.  Here 
we  come  to  the  kernel  of  the  case, — whether  one  having  a  lawful  right 
to  '''come  to  another's  house,  has  a  right  to  stop  there  at  a  late  r«c^o 
hour  at  night  knocking  and  ringing  violently,  though  he  ^ 
knows  that  the  inmates  do  not  choose  to  admit  him  or  to  receive  what 
he  brings.  That  answers  itself.  Wantonne.-is  consists  in  the  doing 
that  which  will  annoy  another  and  which  the  party  doing  it  knows 
will  produce  no  results  to  himself.  I  think  the  magistrates  oould 
come  to  no  other  conclusion  than  they  have  done ;  and  that  the  ques- 
i\oa  which  they  have  put  to  us  is  capable  of  receiving  only  one 
answer. 

Kbating,  J. — I  am  of  the  same  opinion.  I  agree  with  Mr.  Smith 
to  this  extent,  that,  if  the  appellant  went  bonfi  fide  to  deliver  the 
papers  at  Mr.  Marcy's  house,  and  in  carrying  out  that  object  knocked 
and  rang  louder  than  was  reasonable,  he  might  not  come  within  the 
Act.  But  here  the  magistrates  thought,  and  upon  sufficient  evidence, 
that  the  appellant's  conduct  was  not  bon&  fide,  in  the  sense  of  intend- 
ing to  carry  out  a  lawful  purpose. 

Appeal  dismissed,  without  costs. 
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*553]  •FARRANT  u.  BARNES.    Jan.  23. 

One  who  employs  a  carrier  to  cmtj  an  article  of  sach  a  dangerona  nature  aa  to  require  extra- 
ordinary care  in  iti  eonreyanee,  moat  conimanicate  the  fact  to  the  carrier,  or  he  will  be  respon- 
Bible  for  any  iojocy  whieb  may  reaolfi  to  the  oarrier  or  hi§  MrvaiUtf  from  hb  omiaiien  to  do  ao. 

The  defendant  being  deairoua  of  sending  a  carboy  o£  nitrio  aoid  to  Croydon,  his  fonmaa 
gave  it  to  one  R.,  the  servant  of  a  railway  carrier,  who  (as  the  railway  company  would  only 
oarry  articles  of  that  dangerous  character  on  one  day  in  each  week)  handed  it  to  the  plaintiff, 
the  servant  ef  a  Croydon  carrier,  without  communicating  to  him  (and  there  being  nothing  in 
its  appearance  to  indieate)  its  daagepotts  nature.  Whilst  being  carried  by  the  plaintiff  to  the 
oarti  the  carboy  fVom  some  unexplained  cause  burst,  and  its  oonteots  flowed  ever  and  seveicly 
ii^ured  the  plaintiff: — Held,  that  the  defendant  was  liable  for  the  in^oiy  thus  resalting  from 
his  breach  of  duty. 

This  was  an  action  brought  by  the  plaintifif  to  recover  damages 
for  an  injury  sustained  by  him  from  the  insufficient  packing^  of  a 
carboy  of  nitric  acid  which  be  was  employed  to  carry  for  ^e  de- 
fendant. 

The  first  count  of  the  declaration  stated,  that  the  defendant,  by 
fulaely,  fraudulently,  and  deceitfully  representing  to  the  plaintiff  that 
a  certain  carboy  contained  ordinary  acid,  and  fakdy,  fraudulently, 
and  deceitfully  concealing  from  him  that  it  contained  an  expIosiTe 
article,  dangerous  to  be  carried,  called  nitric  acid,  caused  and  procured 
the  plaintiff  to  carry  the  same  for  the  defendant,  and  that  the  same 
exploded  and  burst  whilst  the  plaintiff  was  so  carrying  the  same,  and 
burned  the  plaintiff  and  his  clothes,  &o. 

The  second  count  stated  that  the  defendant  employed  the  plaintiff 
to  carry  a  carboy  of  acid  for  him,  the  defendant,  on  the  terms  that 
the  same  was  not  dangerous  to  be  carried,  and  that  the  defendant  had 
taken  due  and  ordinary  care  to  prevent  injury  to  the  plaintiff  whilst 
carrying*the  same,  and  that  the  plaintiff  then  accepted  and  entered 
upon  the  said  employment,  and  carried  the  said  carboy  of  acid  for  the 
defendant  on  the  terms  aforesaid ;  Breach,  that  the  said  carboy  of  add 
was  then  dangerous  to  be  carried,  and  that  the  defendant  had  not  taken 
due  and  ordinary  care  to  prevent  injury  to  the  plaintiff  whilst  carrying 
the  said  carboy ;  and  that,  by  reason  of  the  deiault  and  breach  of  duty 
of  the  defendant,  the  said  carboy  of  acid  exploded  whilst  the  plaintiff 
*fi541  ^^  ^  carrying  the  "^same  for  the  defendant,  and  burned  the 
-I  plaintiff  ana  his  clothes;  by  means  of  which  several  premises 
the  plaintiff  had  been  and  was  permanently  injured  in  his  health,  and 
his  clothes  were  destroyed,  and  he  necessarily  incurred  great  expease 
for  medical  and  other  assistance,  and  was  disabled  for  a  long  time  from 
following  his  business  of  a  carrier,  and  wa;s  and  is  otherwise  injured. 

The  defendant  pleaded, — ^first,  not  guilty, — secondly,  to  the  first 
count,  a  traverse  oi  the  felse  representation, — ^thirdly,  to  the  laateoont, 
a  traverse  of  the  employment  of  the  plaintiff  on  the  terms  there  men- 
tioned,— fourthly,  to  the  second  count,  that  the  said  carboy  was  not 
dangerous  to  be  carried,  and  that  the  defendant  had  taken  due  and 
ordinary  care  to  prevent  injury  to  the  plaintiff  whilst  carrying  the  said 
carboy.    Issues  thereon. 

The  cause  was  tried  before  Blackburn,  J.,  at  the  last  Summer 
Assizes  at  Croydon.  It  appeared  from  the  plaintiff's  evidence,  tbat 
he  and  his  father  were  in  the  employ  of  one  Russell,  a  carrier  between 
London  and  Croydon ;  that  it  was  part  of  the  plaintiff's  duty  to  collect 
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goods  in  the  city  and  to  convey  tbem  in  a  van  to  the  Elephant  and 
Castle,  at  Newington,  where  he  transferred  the  goods  he  had  collected 
to  a  cart  in  which  they  were  conveyed  to  Croydon;  that,  on  the  1st 
of  May,  1861,  whilst  going  his  round,  he  met  in  Cannon  Street,  in  the 
city,  one  Rayner,  a  carman  in  the  employ  of  one  Prescott,  a  railway 
carrier,  who  asked  him  if  he  would  take  a  carboy  (which  he  told  him 
contained  '*acid,"  without  more)  and  a  bottle  for  Croydon;  and,  upon 
his  agreeing  to  do  so,  Russell  brought  them  and  placed  them  in  the 
plaintiff's  van, — the  carboy  being  a  glass  bottle  encased  in  wicker- 
work,  weighing  a  little  over  1  cwt.,  and  having  attached  to  its  neck  a 
wooden  label  on  which  was  written  "  Mr.  *Wateman,  dyer,  r^xKx 
Croydon.  Acid  ;"  that  be  proceeded  with  his  van,  containing  ^ 
these  and  various  other  goods,  to  the  Elephant  and  Castle,  at  a  foot- 
pace ;  that,  on  his  arrival  there,  the  other  goods  having  first  been  taken 
out,  his  father  removed  the  carboy  from  the  front  to  the  tail  of  the  van, 
and  put  it  upon  the  plaintiff's  shoulder ;  that,  as  he  walked  with  it 
towards  the  Croydon  cart,  part  of  the  contents  (which  proved  to  be 
nitric  acid,  an  exceedingly  corrosive  and  dangerous  liquid)  escaped, 
and,  flowing  over  the  plaintiff,  burned  him  so  severely  that  he  was 
unable  to  resume  his  employment  for  more  than  a  month,  and  was 
still  not  perfectly  cured ;  that  the  carboy  appeared  to  be  sound  when 
he  received  it  from  Rayner ;  that  it  received  no  injury  whilst  in  the 
van ;  that  he  never  saw  any  label  on  it  except  the  one  containing  the 
direction ;  and  that  he  did  not  know  the  contents  to  be  dangerous, 
and  would  not  have  taken  it  if  he  had  known  the  fact. 

The  plaintiff's  evidence  was  corroborated,  with  respect  to  what 
passed  when  Rayner  delivered  the  carboy  to  him,  by  that  of  his  father, 
and,  as  to  what  occurred  at  the  Elephant  and  Castle,  by  the  evidence 
of  his  father  and  two  other  witnesses. 

Rayner,  who  was  called  as  a  witness  for  the  plaintiff,  stated,  that, 
being  at  the  warehouse  of  the  defendant,  who  is  a  dry-salter  in  Law- 
rence Ponntney  Lane,  on  the  day  in  question,  he  was  asked  by  the 
foreman  if  he  could  take  a  carboy  and  bottle  of  acid  to  Croydon ; 
that  he  told  him  he  could  not,  as  articles  of  that  description  were  only 
carried  by  the  railway  on  Mondays  (when  special  provision  was  made 
for  the  carriage  of  dangerous  articles) ;  that,  the  foreman  saying  he 
particularly  wished  it  to  go,  he  (Rayner)  asked  the  plaintiff  if  he 
could  take  it,  and  on  his  assenting,  went  back  and  told  the  foreman, 
who  then  gave  him  the  carboy,  which  *he  carried  on  his  back  r^cc/j 
to  the  plaintiff's  van ;  that  he  (Rayner)  knew  that  it  was  acid,  ^ 
and  dangerous,  but  not  that  it  was  nitric  acid;  and  that  he  told  the 
plaintiff  to  be  careful  of  it. 

It  was  submitted  on  the  part  of  the  defendant  that  there  was  no 
case  to  go  to  the  jury,  inasmuch  as  there  was  no  privity  between  him 
and  the  plaintiff.  But  the  learned  Judge  declining  to  stop  the  case, 
the  defendant's  foreman  was  called.  He  stated  that  the  carboy  was 
securely  packed  by  himself  in  the  usual  way;  that  the  bottle  was 
sound ;  and  that  it  had  on  it,  besides  the  address  of  the  consignee, 
another  label  (that  of  the  manufacturer)  which  stated  what  the  vessel 
contained,  and  which  was  tied  to  the  handk  of  the  carboy.  The  wit- 
ness was  corroborated  as  to  this  latter  £act  by  a  man  who  was  with 
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Rayner  at  the  time  he  received  the  carboj  at  the  defendant's  ware 
house. 

Upon  this,  it  was  urged  on  the  part  of  the  plaintiff  that  there  was 
evidence  from  which  the  jury  might  assume  that  Rayner,  as  the  de- 
fendant's agent,  fraudulently  removed  the  label  which  intimated  that 
the  carboy  contained  nitric  acid.  The  learned  Judge,  however,  thought 
there  was  no  evidence  to  justify  him  in  leaving  that  question  to  the 

jury. 

The  learned  Judge  then  left  it  to  the  jury  to  say, — ^first,  whether 
they  thought  the  defendant  took  precautions  to  make  the  carrier's  ser- 
vants aware  that  the  article  they  were  about  to  carry  was  dangerous,— 
secondly,  whether  the  plaintiff  was  in  fact  ignorant  that  it  was  dan- 
gerous ;  and,  if  so,  whether  that  arose  from  want  of  reasonable  pru- 
dence and  skill  on  his  part, — thirdly,  whether  it  was  made  out  to  their 
satisfaction  that  the  accident  occurred  from  the  acid  being  improperly 
packed,  unknown  to  the  plaintiff:  telling  them  that  they  were  not  to 
say  that  the  accident  arose  from  bad  packing,  unless  affirmatively 

♦5571  ^*^^^^^  ^^^^  ^*  ^^  *^» — fourthly,  what  amount  of  compensa- 
-'  tion  the  plaintiff  was  entitled  to  for  the  injury  he  had  sos- 
tained. 

The  jury  answered  the  first  (question  in  the  negative;  as  to  the 
second,  they  found  that  the  plaintiff  was  in  fact  ignorant,  but  not  from 
want  of  reasonable  prudence  and  skill  on  his  part;  and,  as  to  the 
third,  that  it  was  not  proved  that  the  accident  occurred  from  the  acid 
being  improperly  packed :  and  they  assessed  the  damages  at  502. 

Pursuant  to  previous  arrangement  with  the  respective  counsel,  a 
nonsuit  was  entered ;  leave  being  reserved  to  the  plaintiff  to  move  to 
enter  a  verdict  for  602.  on  the  findings  of  the  jury,  if  on  those  and 
the  evidence  the  Court  should  be  of  opinion  that  there  was  a  cause  of 
action  for  the  plaintiff:  the  Court  to  have  all  powers  of  amendment 
which  the  Judge  had. 

Parry,  Serjt.,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  accord- 
ingly, and  also  for  a  new  trial  on  the  ground  that  there  was  evidence 
to  show  that  the  carboy  was  not  properly  packed.  He  referred  to 
Brass  v.  Maitland,  6  Ellis  &  B.  470  (E.  C.  L.  R.  vol.  88),  and  Hutchin- 
son V.  Guion,  5  C.  B.  N.  S.  149  (E.  C.  L.  R.  vol.  94). 

Hawkins,  Q.  C,  and  Archibald,  now  showed  cause. — There  was  no 
privity  between  the  plaintiff  and  the  defendant.  Farrant,  the  servant 
of  Russell,  was  not  employed  by  the  defendant  to  carry  the  carboy. 
He  intrusted  it  to  Rayner,  the  servant  of  Prescott.  The  case  therefore 
does  not  fall  within  the  principle  of  Langridge  v.  Levy,  2  M.  &  W. 
519,t  as  explained  in  the  Exchequer  Chamber  in  Levy  v.  Langridge, 
4  M.  &  W.  337.t  Parke,  B.,  in  the  Court  below,  says:  "  It  is  clear 
that  this  action  cannot  be  supported  upon  the  warranty  as  a  oontraety 
for  there  is  no  privity  in  that  respect  between  the  plaintiff  and  the 
*^581  ^^f^^^^^^*"  *But,  "  as  there  is  fraud,  and  damage,  the  result 
-I  of  that  fraud,  not  from  an  act  remote  and  consequential,  but 
one  contemplated  by  the  defendant  at  the  time  as  one  of  its  results, 
the  party  guilty  of  the  fraud  is  responsible  to  the  party  injured." 
Ancl  the  judgment  was  upheld  in  the  Exchequer  Chamber  upon  that 
ground.  In  Winterbottam  v.  Wright,  10  M.  &  W.  109,t  the  defend- 
ant contracted  with  the  postmaster-general  to  provide  a  mail-coach  to 
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convey  the  maiKbags  along  a  certain  line  of  road ;  and  one  Atkinson 
and  certain  other  persons  contracted  to  horse  the  coach  along  the  same 
line,  and  hired  the  plaintiff  to  drive  the  coach :  and  it  was  held  that 
the  plaintiff  could  not  maintain  an  action  against  the  defendant  for  an 
injury  sustained  by  him  while  driving  the  coach,  by  its  breaking 
down  by  reason  of  latent  defects  in  its  construction.  Langridge  v. 
Levy  was  relied  upon  in  support  of  the  plaintiff's  case ;  but  the  Court 
thought  that  the  principle  of  that  case  ought  not  to  be  extended ;  and 
Lord  Abinger  said :  "  There  is  no  privity  of  contract  between  the  par- 
ties ;  and,  if  the  plaintiff  can  sue,  every  passenger,  or  even  any  person 
passing  along  the  road,  who  was  injured  by  the  upsetting  of  the  coach, 
might  bring  a  similar  action."  There  was  no  evidence  of  any  negli- 
gence on  the  part  of  the  defendant  or  his  servants :  the  carboy  from 
some  unexplained  cause  broke,  probably  from  having  come  roughly 
into  contact  with  some  of  the  articles  contained  in  the  van  in  which 
it  was  carried  to  the  Elephant  and  Castle.  No  action,  it  is  submitted, 
either  of  contract  or  of  tort  can  be  maintained  under  the  circumstances. 
The  foundation  of  this  action  must  be  contract ;  and  the  contract,  if 
any,  was  with  Bussell.  In  the  absence,  therefore,  of  any  deceit  or 
fraud,  of  which  there  was  no  evidence,  the  nonsuit  was  right.  Tollit 
V.  Sherstone,  6  M.  &  W.  283,t  is  an  authority  to  show  that  no  action 
will  lie  •except  as  between  the  parties  to  the  contract.  The  t^ckq 
same  principle  is  affirmed  in  Howard  v.  Shepherd,  9  C.  B.  297  '- 
(E.  C.  L.  R.  vol.  67),  where  an  attempt  was  made  by  the  endorsee  of 
a  bill  of  lading  to  maintain  an  action  upon  the  case  for  the  non-delivery 
of  the  goods  at  the  port  of  delivery.  Williams,  J.,  there  says  :^  **  Boor- 
man  V.  Brown,  8  Q.  B.  511  (E.  C.  L.  R.  vol.  43),  2  Gale  &  D.  793, 
which  was  referred  to  in  the  course  of  the  argument,  simply  establishes, 
that,  if  there  be  a  contract,  and  something  is  to  be  done  in  the  course 
of  the  employment  which  is  the  subject  of  that  contract,  if  there  is  a 
breach  of  duty  in  the  course  of  that  employment,  the  party  injured, — 
that  is,  the  party  to  the  contract, — may  recover  either  in  tort  or  in  con- 
tract.'' In  Longmeid  v.  HoUiday,  6  Exch.  761,t  it  was  held  that  a 
tradesman  who  contracts  with  an  individual  for  the  sale  to  him  of  an 
article  to  be  used  for  a  particular  purpose  by  a  third  person  is  not,  in 
the  absence  of  fraud,  liable  for  injury  caused  to  such  person  by  some 
defect  in  the  construction  of  the  article.  A  declaration  by  husband 
and  wife  stated,  that  the  defendant  was  the  maker  and  seller  of  certain 
lamps  called  '^The  Holliday  Lamp,*'  and  thereupon  the  husband 
bought  of  him  one  of  those  lamps,  to  be  used  by  his  wife  and  himself 
in  his  shop,  and  that  the  defendant  then  fraudulently  warranted  that 
the  lamp  was  reasonably  fit  and  proper  for  that  purpose,  whereas  the 
lamp  was  dangerous  and  unsafe,  by  reason  whereof,  when  the  wife 
attempted  to  use  the  lamp,  it  exploded  and  injured  her.  At  the  trial, 
it  appeared  that  the  accident  arose  from  the  defective  construction  of 
the  lamp,  but  there  was  no  proof  that  the  defendant  knew  of  that 
defect ;  and  the  jury  found  that  he  was  not  guilty  of  any  fraudulent  or 
deceitful  representation :  and  it  was  held  that  the  action  could  not  be 
maintained  by  the  wife,  there  being  no  misfeasance  towards  her  inde- 
pendently of  the  contract,  which  was  *with  the  husband  alone.  r«e^/\ 
[WiLLES,  J. — There,  the  defendant  was  unaware  of  the  bad  *- 
quality  of  the  lamp.]     The  same  principle  was  upheld  in  Gerhard  v. 
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Bates,  2  Ellis  &  B.  476  (E.  C.  L.  R.  vol.  75).  [Willm,  J.— And  in 
Wontner  v.  Shairp,  4  C.  B.  404  (E.  C.  L.  R.  vol.  66),  and  a  number  ot 
other  cases.]  Blakemore  v.  The  Bristol  and  Exeter  Railway  Com 
panj,  8  Ellis  k  B.  1085  (E.  G.  L.  R.  vol.  92),  is  to  the  same  effect :  and 
there  Coleridge,  J.,  in  delivering  the  judgment  of  the  Court,  says:  '*It 
has  always  been  considered  that  Langridge  v.  Levy  was  a  case  not  to 
be  ex?tended  in  its  application."  [Erle,  C.  J. — The  charge  is  that  the 
defendant  was  guilty  of  a  breach  of  duty  in  sending  a  highly  danger- 
ous article  without  notice  to  the  plaintiff  of  its  character.]  There  was 
no  evidence  of  negligence  in  the  packing  of  the  carboy :  on  the  con- 
trary, it  was  proved  to  have  been  packed  most  carefully.  [EIble.  C. 
J. — It  was  more  than  ordinarily  hazardous,  however  earefullv  it  mi^ht 
be  packed.  Dalyell  v.  Tyrer,  E.  B.  &  E.  899  (E.  C.  L.  R.  vol.  96^ 
will  probably  be  relied  on  for  the  plaintiff:  but  tnat  case  falls  within 
the  principle  of  misfeasance  mentioned  in  some  of  the  authorities.] 

Parry^  Serjt.,  and  Joyce,  in  support  of  the  rule.— The  argument  on 
the  part  of  the  defendant  assumes,  that,  if  the  carrier  (Russell)  himself 
were  suing,  the  defendant  would  have  no  answer  to  the  action.  But 
it  is  said  that  the  carrier's  servant  cannot  maintain  an  action,  by  reason 
of  the  want  of  privity  of  contract.  This,  however,  is  not  a  case  of 
contract  at  all.  There  was  abundant  evidence  to  sustain  even  tbe 
first  count :  the  defendant  was  practically  guilty  of  a  fraudulent  repre- 
sentation when  he  induced  the  plaintiff  to  take  the  carboy  under  the 
impression  that  it  contained  merely  "  acid,"  which,  for  anything  that 
appeared,  might  have  been  vinegar.  The  defendant  knew  that  the 
*56n  ^^^^^^y  Company  would  only  carry  the  article  on  ^particular 
-'  days,  and  under  proper  precautionary  arrangements,  and  that 
the  carrier  would  not  have  taken  it  at  all  if  he  had  known  what  it 
was. 

The  further  argument  was  stopped  by  the  Court. 

Erle,  C.  J. — The  facts  of  the  case  are  these : — The  defendant  wish- 
ing to  have  a  dangerous  article,— a  carboy  of  nitric  acid, — <x>nveyed 
to  Croydon,  his  foreman  asked  one  Rayner,  a  carman  in  the  employ 
of  a  railway  carrier,  to  forward  it  Being  unable,  in  consequence  of 
the  Company's  regulations,  to  forward  it  by  railway  in  time  to  answer 
the  defendant's  purpose,  Rayner  applied  to  the  plaintiff,  the  servant 
of  one  Russell,  a  Croydon  carrier,  to  take  it  for  him.  And  thus  the 
carboy  was  in  effect  delivered  by  the  defendant  to  the  plaintiff  to  be 
carried  to  Croydon  according  to  his  accustomed  course  of  business. 
The  application  to  the  plaintiff  being  an  application  to  take  charge 
of  and  to  carry  and  deliver  a  dangerous  article,  it  was  tl^s  duty  of  the 
defendant,  who  knew  the  danger,  to  take  care  that  the  dangerous  cha- 
racter of  the  article  should  be  made  known  to  all  persons  who  were 
to  be  concerned  in  the  carriage  of  it.  The  jury  have  found  that  he 
did  not  do  so.  There  was  no  evidence  as  to  how  the  accident  oc- 
curred,— probably  it  was  from  the  explosive  nature  of  the  article. 
But,  be  that  as  it  may,  if  notice  had  been  given  of  the  dangerous  cha- 
racter of  the  article,  greater  precaution  possibly  might  have  been 
used  in  the  handling  of  it.  I  think  the  plaintiff'  is  brought  into  such 
direct  contact  with  the  defendant  that  the  distinction  reli^  on  to  take 
the  case  out  of  the  principle  upon  which  the  decision  in  Langridge  v. 
Levy  proceeded  fails.    The  defendant,  knowing  the  dangerous  oha- 
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ncter  of  Ihe  article,  and  omitting  to  give  notice  of  it  to  the  pTaintifi^ 
8o  that  he  might  exercise  bis  discretion  as  to  whether  he  woald  take 
it  •or  not,  was  guilty  of  a  clear  breach  of  duty.  The  case,.  r*g^« 
however,  upon  which  I  rely  is  Brass  v,  MaiUancI,  6  Ellis  &  R  l^ 
470  (S.  C.  L.  B.  vol.  8S)»  There  the  defendants  caused  a  daDgerous 
substance  to  be  put  on  board  the  plaintiff's  ship  as  bleaching  powder^ 
without  giving  hira  any  notice  of  its  dangerous  qualities;  and  by 
reason  of  the  insufficiency  of  the  casks  in  which  the  article  was  eozi- 
tained,  the  contents  escaped,  and  damaged  the  rest  of  the  cargo:  and 
it  was  held  by  Lord  Campbell  and  Wightman,  J.,  that  there  is  an  im- 
plied undertaking  on  the  part  of  shippers  of  goods  on  board  a  general 
ship  that  they  will  not  deliver  to  be  carried  on  the  voyage  packages 
of  a  dangerous  nature,  which  those  employed  on  behalf  of  the  ship- 
owner may  not  on  inspection  be  reasonably  expected  to  know  to  be 
of  a  dangerous  nature,  without  giving  notice.  The  present  case  falls 
even  within  the  principle  there  laid  down  by  Crompton,  J^  who  held 
the  liability  to  be  more  limited.  Lord  Campbell  says,  in  giving  the 
jadgment  of  himself  and  Wightman,  J.,  that  **  where  the  owners  of  a 
general  ship  undertake  that  they  will  receive  goods  and  safely  carry 
them  and  deliver  them  at  the  destined  port,  I  am  of  opinion  that  the 
shippers  undertake  that  they  will  not  deliver  to  be  carried  in  the 
voyage  packages  of  goods  oi  a  dangerous  nature,  which  those  em- 
ployed on  behalf  of  the  shipowner  may  not  on  inspection  be  reason- 
ably expected  to  know  to  be  of  a  dangerous  character,  without 
c^xpressly  giving  notice  that  they  are  of  a  dangerous  character."  Cromp- 
lon,  J.,  says :  **  Probably  an  engagement  or  duty  may  be  implied,  that 
*ae  shipper  will  use  and  take  due  and  proper  care  and  diligence  not 
10  deliver  goods  apparently  safe  but  reallv  dangerous,  without  giving 
notice  thereof;  and  any  want  of  care  in  tne  course  of  the  shipment  in 
.*ot  communicating  what  he  ought  to  communicate,  might  be  negli- 
jjence  for  which  he  would  be  liable:  but,  *where  no  negligence  r«'-^o 
IS  alleged,  or  where  the  plea  negatives  any  alleged  negligence,  '- 
I  doubt  extremely  whether  any  right  of  action  can  exist.''  Here,  it 
ia  expressly  found  by  the  jury  that  the  defendant  took  no  precaution 
to  inform  the  plaintiff  of  the  dangerous  nature  of  the  article  in  ques- 
tion when  he  intrusted  it  to  him  to  carry.  It  seems  to  me  that  the 
principle  on  which  the  decision  of  Brass  v.  Maitland  is  founded,  taking 
it  in  the  narrowest  and  most  limited  way,  authorizes  us  to  say  that  the 
defendant  in  this  case  is  responsible  for  the  injury  which  the  plaintiff 
has  sustained,  and  that  consequently  the  verdict  must  be  entered  for 
the  latter  for  the  amount  of  damages  assessed  by  the  jury. 

WiLLES.  J. — I  am  of  the  same  opinion.  I  apprehend,  that,  as  mat- 
ter of  legal  duty,  a  person  who  gives  another  dangerous  goods  to 
carry,  goods  which  require  more  care  and  caution  than  ordinary  mer- 
chandise, and  which  are  likely  in  the  absence  of  such  caution  to  injure 
persons  handling  them,  is  bound  to  give  notice  of  their  dangerous 
character  to  the  party  employed  to  carry  them,  and  is  liable  for  the 
consequences  which  are  likely  to  ensue  from  the  omission  to  give  such 
notice.  A  simple  instance  of  this,  is  the  case  of  a  merchant  putting 
ou  board  a  ship  goods  which  are  liable  under  certain  circumstances  to 
spontaneous  combustion,  or  which  in  the  absence  of  extraordinary  care 
are  likely  by  escaping  to  damage  other  parts  of  the  cargo.    It  is  clear 
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that  such  a  peraon  would  be  liable  to  an  action  at  the  suit  of  any  oito 
who  might  be  injured  by  his  wrongful  omission.  This  doctrine, 
though  more  fullj  considered  in  the  recent  case  of  Brass  v.  Maitland. 
6  Ellis  &  B.  470  (E.  C.  L.  B.  vol.  88),  is  by  no  means  modern.  It  was 
considered  in  Williams  v.  The  East  India  Company,  8  East  192.  Tlie 
*5Ai1  P^^^^^i^  there  ^failed  in  the  result  for  want  of  proof  that  inn 

^  goods  were  put  on  board  without  due  notice  of  their  dangerous 
character :  but  the  Court  treat  the  obligation  of  the  shipper  as  not 
resting  upon  contract,  but  upon  the  duty  to  give  notice.  Lord  Ellen- 
borough  says:  "In  order  to  make  the  putting  on  board  wrongful, 
the  defendants  must  be  conusant  of  the  dangerous  quality  of  tho 
article  put  on  board ;  and  if,  being  so,  they  yet  gave  no  notice,  cod- 
sidering  the  probable  danger  thereby  occasioned  to  the  lives  of  tho^^ 
on  board,  it  amounts  to  a  s[>ecies  oi  delinquency  in  the  persons  con- 
cerned in  so  putting  such  dangerous  article  on  board,  for  which  they 
are  criminally  liable,  and  punishable  as  for  a  misdemeanor  at  least/' 
The  Court  there  treat  it  as  a  duty  which  is  owed  to  all  persons  who 
may  be  injured  by  the  neglect  to  give  notice.  What  is  there  lail 
down  may  not,  so  far  as  the  supposed  criminal  responsibility  goes,  be 
applicable  to  a  case  like  this :  but  it  clearly  shows  that  there  would 
be  a  civil  responsibility  for  the  non-performance  of  this  duty  by  the 
defendant  or  his  agent.  The  case  of  a  shipment  of  dangerous  goods 
mav  be  an  extreme  case :  but  it  serves  to  illustrate  the  general  prin- 
ciple, that,  wherever  a  person  employs  another  to  carry  an  article 
which  from  its  dangerous  character  requires  more  than  ordinary  care, 
he  must  give  him  reasonable  notice  of  the  nature  of  the  article,  and 
that,  if  he  fails  to  do  so,  he  is  responsible  for  the  probable  conse- 
quences of  his  neglect.  The  only  remaining  question,  then,  here 
is,  whether  the  injury  of  which  the  plaintiff  complains  was  the  prob- 
able result  of  the  want  of  notice.  The  plaintiff  was  injured  whilst 
carrying  this  carboy  of  nitric  acid  in  the  way  in  which  goods  of  the 
like  bulk  are  ordinarily  carried,  viz.,  on  the  shoulder.  If  he  had 
known  the  nature  of  the  article,  it  is  extremely  improbable  that  he 
♦5651    ^^"^^  h2i.ye  carried  it  in  *that  manner.     When,  therefore,  we 

^  take  into  account  the  fact  that  the  plaintiff  was  the  servant  of 
the  carrier,  and  that  the  carboy  was  delivered  to  him  to  be  carried  in 
the  ordinary  way,  it  would  seem  to  be  a  waste  of  words  to  argue  that 
the  injury  was  the  result  of  the  defendant's  omission  to  give  notice. 

Keating,  J. — I  am  of  the  same  opinion.  It  is  clear  that  persons 
sending  dangerous  articles  by  a  carrier  are  bound  to  give  notice  of 
their  character.  I  did  not  understand  Mr.  Archibald  to  contend  that 
there  was  no  duty  to  give  such  notice,  but  that  the  duty  was  confined 
to  giving  notice  to  the  person  employed  to  carry  them,  and  did  not 
extend  to  his  servants.  Without  defining  the  extent  to  which  the 
duty  of  the  defendant  ou^ht  to  go,  I  entertain  no  doubt  that  it  goes  to 
the  extent  of  including  the  case  of  the  present  plaintifC  He  was  the 
person  to  whom  the  defendant  caused  the  article  to  be  delivered  for 
the  purpose  of  being  carried.  The  defendant  knew  he  was  employed 
to  carry  and  deliver  it.  Rule  absolute. 

A  dealer  in  drugs  who  oarelessly  is  liable  to  one  injured  by  oaing  it  tf 
labels  a  poison  as  a  harmless  medicine,    tach  medicine,  though  it  may  hare 
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ptBaad    through    many    iotennediate  impoeed  by  the  law  to  avoid  acts  in 

sales  before  reaching  the  one  injured —  their  nature  dangerous  to  the  lives  of 

the  liability  not  arising  out  of  any  con-  others :  Thomas  v,  Winchester,  10  N. 

tvaet  or  privity,  but  out  of  the  duty  Y.  (2  Seld.)  397 


♦POOLEY  V.  BROWN.    Jan.  15.  [♦566 

It  is  t]i«  dnty  of  tbe  party  who  reoelTei  %  foreign  bill  in  Bnglmnd  to  tee  that  tho  adhefire 
■tamp  if  caoMlled  port nant  to  the  Stamp  Aet»  17  A  18  Viet.  e.  83,  i.  i,  under  pain  of  disability 
te  Bieke  tbe  instrament  araUable  for  any  purpose. 

The  plaintiff  in  April,  1860,  parcbased  of  the  defendant,  without  reoonrse,  a  bill  purporting 
to  bo  drawn  by  A.  in  Brussels  upon  B.  in  London.  Through  the  default  of  both  parties,  the 
adhesiTe  stamp  was  not  eaneelled  at  the  time  of  the  transfer,  pursuant  to  the  17  A  18  Viet.  e. 
83^  s.  5.  In  April,  1861,  B.  became  bankrupt,  and  proof  of  the  bill  against  his  estate  was  re- 
jected in  eonaeqnenee  of  the  negleet  to  ^oancel  the  stamp,  and  the  name  of  A.  turned  out  to  have 
been  forged.  The  plidntiff  then  ealled  upon  the  defendant  to  return  him  the  price  he  paid  for 
the  bill,  as  upon  a  failure  of  consideration  : — 

Held,  by  Brie,  C.  J.,  and  Keating,  J., — Williams,  J.,  dissenting, — that  the  non-obserranoe  of 
the  requirements  of  the  statute  disabled  the  plaintiff  from  maintaining  the  action. 

And,  held,  by  the  whole  Court,  that,  at  all  erents,  he  was  precluded  by  his  own  laches  flrom 
rscoTering  back  the  price  he  had  paid  for  the  bill. 

This  was  an  action  for  money  had  and  received,  &c.  Plea,  never 
indebted. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  London 
after  last  Trinity  Term.  The  facts  which  appeared  in  evidence  were 
as  follows: — In  April,  1860,  one  Lindo  brought  to  the  plaintiff  eight 
several  bills  of  exchange,  amounting  together  to  the  sum  of  3681., 
which  purported  to  be  drawn  by  one  Meyer  at  Brussels  upon  and 
accepted  by  Messrs.  Gilmore  &  (Jo.  in  London,  and  to  be  endorsed  by 
Meyer  in  Brussels,  and  asked  him  to  discount  them  for  the  defendant, 
but  without  recourse  to  him.  The  plaintiff  consented  to  do  so,  and 
accordingly  gave  the  defendant  a  check  for  822t  19s.  4cd.  The  bills 
had  affixed  on  them  adhesive  stamps  pursuant  to  the  17  &  18  Yict.  c. 
83,  s.  8,(a)  but  it  did  not  at  the  time  occur  to  either  of  the  parties  to 
cancel  the  stamps,  as  required  by  s.  6.(5) 

(a)  Which  enacts  that  "  the  duties  by  this  Act  granted  in  respect  of  bills  of  exchange  drawn 
out  of  the  United  Kingdom  shall  attach  and  be  payable  upon  all  soch  bills  as  shall  be  paid, 
endersedi  transferred,  or  otherwise  negotiated  within  the  United  Kingdom,  wheresoever  tbe 
same  may  be  payable,  and  the  said  duties  shall  be  denoted  by  adbesiTC  stamps,  to  be  provided 
by  the  Commissioners  of  Inland  BeTcnne  for  that  purpose,  and  to  be  affixed  to  such  bills  as 
heieinafter  directed." 

(6)  Which  enacts  that  "the  holder  of  any  bill  of  exehenge  drawn  out  of  the  United  Kingdom, 
and  not  buTing  a  proper  adhesive  stamp  affixed  thereon  as  herein  directed,  shall,  before  he 
shall  present  the  same  for  payment,  or  endorse,  transfer,  or  in  any  manner  negotiate  such  bill, 
sffix  thereon  a  proper  adhesire  stamp  for  denoting  the  duty  by  this  Act  charged  on  such  bill ; 
snd  the  person  who  shall  endorse,  transfer,  or  negotiate  such  bill,  shall,  before  he  shall  deliver 
tbe  same  out  of  his  hands,  custody,  or  power,  cancel  the  stamp  so  affixed,  by  writing  thereon 
bis  name,  or  the  name  of  his  Urm,  snd  the  date  of  the  day  and  year  on  which  be  shall  so  write 
the  same  to  the  end  that  such  stamp  may  not  be  again  used  for  any  other  purpose ;  and,  if 
say  person  shall  present  for  payment,  or  shall  pay,  or  endorse,  transfer,  or  negotiate  any  such  bill 
u  aforesaid  whereon  there  shall  not  be  such  adhesive  stamp  as  aforesaid  duly  affixed,  or  if  any 
person  who  ought  as  directed  by  this  Act  to  cancel  such  stamp  in  manner  aforesaid  shall  reftase 
or  oeglect  so  to  do,  such  person  so  offending  in  any  such  case  shall  forfeit  the  sum  of  60{. :  and 
wo  person  who  9KaU  lofts  or  rte^tefrom  anjf  otktr  pwton  anjf  twik  hill  a9  ^foruaid,  either  in 
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♦fifiTl  *'^*  turned  out  that  the  name  of  Meyer  as  the  drawer  and 
-»  endorser  of  these  bills  was  forged.  Gilmore  A  Co..  the  accept- 
ors, having  subsequently  become  bankrupt,  the  plaintiff,  in  April, 
1861,  sought  to  prove  for  the  amount  of  the  bills  against  their  estate; 
when  it  was  discovered  that  the  stamps  had  not  been  cancelled,  and 
the  proof  was  rejected.  The  plaintiff  then  demanded  back  the  sum 
which  he  had  paid  the  defenaant  for  the  bills,  as  upon  a  failure  of 
consideration. 

On  the  part  of  the  defendant,  it  was  objected,  that,  by  reason  of  the 
non-compliance  with  the  statute,  to  which  he  was  himself  a  psrij,  it 
was  not  competent  to  the  plaintiff  to  use  the  bills  as  evidence;  that 
the  plaintifl^  by  reason  of  his  own  laches,  whereby  he  bad  materiallj 
♦6681  ®^^^^®^  ^^®  position  of  the  defendant,  bad  *di8abled  himself 
•*  from  recovering  back  the  money ;  and  that,  as  there  was  no 
mistake  ot/act,  the  money  was  not  recoverable  back. 

A  verdict  was  taken  for  the  plaintiff  for  822^.  19».  4dl,  leave  being 
reserved  to  the  defendant  to  enter  a  nonsuit,  if  the  Court  should  be 
of  opinion  that  the  plaintiff  was  not  entitled  to  maintain  the  action. 

0.  Wood,  in  Michaelmas  Term  last,  accordingly  obtained  a  role  nisi 
to  enter  a  nonsuit,  on  the  grounds, — "  first,  that  the  bills  were  inadmis- 
sible in  evidence, — secondly,  thai  the  plaintiff  wiis  a  party  to  the 
violation  of  the  statute,  and  caused  his  own  loss, — ^thirdly,  delay  in 
applying  to  the  defendant  for  payment, — ^fourthly,  that,  if  any  misiake, 
it  was  one  of  law,  and  not  of  fact." 

J.  Brawn  (with  whom  was  JETawkina,  Q.  C),  on  a  former  day  in  this 
term,  showed  cause. — The  bills  have  become  valueLess  in  consequence 
of  the  defendant's  neglect  to  do  that  which  the  statute  required  of 
him,  and  consequently  there  has  been  a  total  &ilure  of  consideration. 
The  plaintiff  intendea  to  purchase  available  securities:  he  has  not  got 
what  he  bargained  for.  The  case  somewhat  resembles  that  of  Young 
V.  Cole,  8  N.  C.  724  (E.  C.  L.  R.  vol.  82),  4  Scott  489  (E.  C.  L.  R  voL 
86).  There,  the  plaintiff  a  stockbroker,  sold  for  the  defendant  four 
Guatemala  bonds,  and  paid  him  the  amount :  the  bonds,  after  they 
had  been  in  the  hands  of  the  purchaser  two  days,  were  discovered  to 
be  not  marketable  (not  bearing  a  stamp  as  required  by  the  govern- 
ment of  that  state);  whereupon  the  plaintiff  took  them  back,  and 
reimbursed  the  purchaser :  and  it  was  held  that  the  plaintiff  was  enti- 
tled to  recover  from  the  defendant,  in  an  action  for  money  had  and 
received,  the  amount  he  had  paid  to  the  defendant.  ''  The  plaintiftV^ 
*^6Q1  ®^y®  Tindal,  C.  J.,  *"  delivered  the  money  to  the  defendant  on 
J  an  understanding  that  the  bonds  he  had  received  from  the 
defendant  were  real  Guatemala  bonds,  such  as  were  saleable  on  the 
Stock  Exchange.  It  seems,  therefore,  that  the  consideration  on  which 
the  plaintiff  paid  his  money  has  failed  as  completely  as  if  the  defend- 
ant had  contracted  to  sell  foreign  gold  coin  and  had  banded  over 
counters  instead.  It  is  not  a  question  of  warranty ;  but  whether  the 
defendant  has  not  delivered  something  which,  though  resembling  tbe 
article  contracted  to  be  sold,  is  of  no  value."    Gomperts  v.  Bartlett,  2 

payment  or  ai  Mourity,  or  by  purcbaae  or  otborwla*^  tknil  he  entitM  io  recover  thtntm,  or  i» 
make  the  eame  available /or  any  pmrpote  wkntrter,  unleee  at  the  time  when  he  ehall  $o  take  er  r*- 
eeive  tuch  bill  thnre  ehall  be  eueh  etamp  ae  a/oreeuid  ajfixtd  thereim  and  camelled  im  the  •«»m' 
herebjf  direeted." 
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Ellis  &  B.  849  (E.  C.  L.  R.  voL  75),  is  singularly  applicable.  There, 
an  unstamped  bill  of  exchange,  endorsed  in  blank,  purporting  to  be  a 
foreign  bill,  was  sold,  without  recourse,  by  the  holaer,  who  was  noi  a 
party  to  the  bill.  It  proved  to  have  been  drawn  in  this  country,  and 
was  therefore  unavailable  for  want  of  a  stamp,  and  could  not  be 
enforced  against  the  parties.  The  vendor  and  purchaser  at  the  time 
of  the  sale  were  both  alike  ignorant  of  this  defect.  And  it  was  held 
that  the  purchaser  was  entitled  to  recover  back  the  price  paid  from 
the  vendor,  on  the  ground  that  the  article  sold  as  a  foreign  bill  did 
not  answer  the  description  by  which  it  was  sold ;  though  it  would 
have  been  otherwise  (the  sale  being  without  any  warranty,  and  there 
being  no  fraud),  had  the  latent  defect  been  one  consistent  with  the 
article  being  a  foreign  bill.  "  If,"  says  Lord  Campbell,  '*  it  really  had 
been  a  foreign  bill,  any  secret  defect  would  have  been  at  the  risk  of 
the  purchaser :  but  this  is  not  a  case  in  which  an  article  answering 
the  description  by  which  it  is  sold  has  a  secret  defect,  but  one  in 
which  the  article  is  not  of  the  kind  which  was  sold.  I  think,  there- 
fore, that  the  money  paid  for  it  may  be  recovered  as  paid  in  mistake 
of  facts  "(a)  *Young  v.  Cole  is  there  referred  to  and  approved.  r^str(x 
Gurney  r.  Womersley,  4  Ellis  &  B.  188  (K  C.  L.  R.  vol.  82),  is  ••  ^'^ 
al£0  a  strong  authority  in  favour  of  the  maintenance  of  this  action. 
That,  like  this,  was  an  action  for  money  had  and  received,  with  a  plea 
of  never  indebted.  The  plaintifib  ana  defendants  were  both  money- 
dealers  and  bill-brokers  in  London.  A.  was  a  customer  of  the  defend- 
ants. N.  k  Co.  were  a  firm  of  high  repute  in  London.  One  A. 
brought  to  the  defendants  for  discount  an  acceptance  of  N.  &  Co.  The 
defendants  took  it  to  the  plaintiffs  for  discount,  but  refused  themselves 
to  endorse  or  guaranty  the  bill.  The  plaintiff  agreed  to  take  it  at 
the  ordinary  rate  of  discount,  expressly  on  the  credit  of  N.  &  Co.'s 
name,  and  gave  the  defendants  their  check  for  the  amount,  and  the 
defendants  gave  their  own  check  to  A.  for  the  amount  at  a  higher  rate 
of  diseount.  After  this,  several  other  acceptances  of  N.  &  Co.  were 
discounted  in  the  same  manner.  All  these  were  genuine,  and  were 
honoured.  A.  afterwards  brought  to  the  defendants  what  purported 
to  be  a  bill  drawn  on  N.  &  Co.  for  3050Z.,  endorsed  specially  to  A., 
and  accepted  by  N.  &  Co.  It  was  carried  by  the  defendants  to  the 
plaintiffs,  who  agreed  to  take  it.  The  defendants  then  procured  A.  to 
endorse  it  in  blank,  gave  it  to  the  plaintifi&,  received  their  check  for 
the  proceeds  less  discount  at  one  rate,  and  gave  A.  their  own  check 
for  the  proceeds  less  discount  at  a  higher  rate.  It  turned  out  that  all 
the  names  on  this  bill,  except  A.'8  own,  were  forgeries.  A.  was  con- 
victed of  the  forgery,  and  became  bankrupt.  The  action  was  brought 
to  recover  the  amount  given  by  the  plaintiffs  for  this  bill.  At  the  trial 
it  was  proved  that  in  London  all  bill-brokers  are  also  money-dealers, 
themselves  discounting  bills  with  their  own  money  for  their  customers. 
Sometimes  a  bill-broker  does  not  discount  a  bill  himself,  but  finds  a 
capitalist  *who  will  take  the  bill  without  recourse  to  the  bill-  r^eiti 
broker.  In  such  cases,  the  customer  is  never  introduced  to  the  '* 
capitalist,  but  the  capitalist  gives  his  check  to  the  bill-broker  for  the 
amount  of  the  bill  less  the  discount  agreed  on  between  the  bill-broker 
and  capitalist,  and  the  bill-broker  gives  his  check  to  the  customer  for  the 

(«)  8«e  th«  oatas  eoUootod  in  Addison  on  ContncU,  2d  edit  163  ot  teq. 
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amouDt  of  the  bill  less  the  discount  agreed  on  between  the  bill-broker 
and  customer ;  which  rates  of  discount  are  not  the  same.  The  Judge 
(Lord  Campbell)  told  the  jury,  that,  on  the  undisputed  facts,  though 
there  was  no  endorsement  or  guarantee,  and  therefore  no  warranty  of 
the  solvency  of  the  parties  to  the  bill,  there  was  a  total  failure  of  con- 
sideration, and  the  plainti£&  were  entitled  to  recover  back  the  money 
Eaid  for  the  bill  from  the  party  with  whom  the  transaction  was :  and 
e  left  it  to  the  jury  to  say  whether  the  transaction  was  one  between 
the  plaintiff  and  the  defendants,  or  one  between  the  plaintifib  and  A. 
through  the  defendants  as  agents  merely.  The  jury  having  found  a 
verdict  for  the  plaintiffs,  it  was  held,  upon  a  motion  for  a  new  trial, — 
that  the  verdict  was  warranted  by  the  evidence,  the  contract  in  such 
cases  being  between  the  capitalist  and  the  bill-broker,  and  not  between 
the  capitalist  and  the  bill-broker's  customer, — and  that,  though  A.^s 
endorsement  was  genuine,  and  there  was  so  far  recourse  on  the  bill, 
yet  that  the  undisputed  facts  showed  that  the  bill  was  taken  as  an 
acceptance  of  N.  &  Co.,  and  that  the  genuineness  of  their  acceptance 
was  the  essence  of  the  description,  and  that  consequently  the  direction 
that  there  was  a  total  failure  of  consideration  was  right.  It  is  clear, 
therefore,  that  there  was  a  total  failure  of  consideration  here,  and  that 
the  plaintiff  is  entitled  to  recover  back  his  money,  unless  his  right  is 
defeated  by  some  or  one  of  the  points  urged  by  the  defendant.  Now, 
*5721  ^^^  ^^^  ^objection  is,  that,  by  reason  of  the  5th  section  of  the 
•'  17  &  18  Yict.  c.  88,  the  documents  were  not  admissible  in  evi- 
dence. The  same  objection,  however,  might  have  been  urged  in  Gom- 
pertz  V.  Bartlett,  2  Ellis  &  B.  849  (E.  C.  L.  R.  vol.  75).  [Willes,  J. 
—And  in  Milnes  v.  Duncan,  6  B.  &  C.  671  (E.  C.  L.  R.  vol.  13),  9  D. 
&  R.  781  (E.  C.  L.  R.  vol.  22).]  In  Smart  v.  Nokes,  7  Scott  N.  R.  786, 
6  M.  &  G.  911,  it  was  expressly  decided  that  the  insufficiency  of  stamp 
did  not  preclude  the  bill  being  given  in  evidence.  It  will  be  said  that 
the  parties  are  in  pari  delicto.  The  statute,  however,  casts  upon  the 
transferror  the  duty  of  cancelling  the  stamp,  under  a  penalty.  [Willis, 
J. — The  question  would  equally  arise  if  the  seller  of  the  bill  were 
residing  at  Hull  and  the  buyer  in  London.  This  is  a  mistake 
of  fact,  and  not  of  law,  and  therefore  the  mere  fact  of  the  delay,  the 
party  having  the  means  of  knowledge  of  the  defect,  will  not  predade 
the  plaintiff  from  recovering  the  money  back :  Kelly  v.  Solari,  9  M. 
k  W .  54  ;t  Milnes  v.  Duncan,  6  B.  &  C.  671,  9  D.  &  R.  781 ;  Lucas  v. 
Worswick,  1  M.  &  Rob.  298 ;  Townsend  v.  Crowdy,  8  C.  B.  N.  S.  477 
(E.  C.  L.  R.  vol  98). 

Manisty,  Q.  C,  and  Wbod^  in  support  of  the  rule. — ^In  Young  v. 
Cole,  Gompertz  v.  Bartlett,  and  Oumey  r.  Womersley,  the  thing 
agreed  to  be  sold  was  something  altogether  different  from  the  thing 
which  was  handed  over,  and  therefore  the  consideration  wholly  fiuled. 
Here,  however,  the  very  thing  which  the  defendant  undertook  to  sell 
was  sold.  There  was  no  fraud,  no  misrepresentation.  Both  parties 
acted  in  ignorance  of  the  duties  which  the  Act  of  Parliament  imposed 
upon  them.  As  to  the  admissibility  of  the  bills  in  evidence,  it  is  to 
be  observed  that  the  plaintiff  is  equally  guilty  of  negligence,  and  the 
author  of  his  own  loss.     The  statute  says  that  the  person  transferring 

shall  be  liable  to  a  *i)e- 
shall  not  be  entitled 


*5731  ^^^  ^'^^  without  cancelling  the  stamp  shi 
-'  nalty  of  50/.,  and  the  person  receiving  it 
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"  to  recover  thereon,"  or  ''to  make  the  same  availabk  for  any  purpose 
whaUver,^^  ualess  the  stamp  be  affixed  and  cancelled.  The  decision  in 
Smart  V.  Nokes,  7  Scott  N.  R.  786,  6  M.  &  G.  911  (E.  C.  L.  R.  vol. 
46),  turned  upon  the  19th  section  of  the  81  G.  S,  c.  25,  which  enacted 
that  '*  no  bill  of  exchange  liable  to  the  duties  by  that  Act  imposed 
shall  be  pleaded  or  given  in  evidence  in  any  Court,  or  admitted  in  any 
Court  to  be  goodj  tise/ul,  or  available  in  law  or  equity,"  unless  duly 
stamped.  [Erle,  C.  J. — "  Good,  useful,  or  available''  as  a  bill.]  Pre- 
cisely so.  Erskine,  J^  there  says:  "Looking  at  the  words  of  the  sta- 
tute, and  taking  the  whole  clause  together,  it  is  quite  clear  that  the 
legislature  intended  to  prevent  the  production  in  evidence  of  an  un- 
stamped bill  or  note  with  a  view  to  relying  upon  it  as  a  binding  and 
obligatory  instrument."  The  test,  as  is  said  in  Simpson  v.  Bloss,  7 
Taunt  246,  2  Marsh.  542,  whether  a  demand  connected  with  an  illegal 
transaction,  is  capable  of  being  enforced  at  law,  is,  whether  the  plain- 
tiif  requires  any  aid  from  the  illegal  transaction  to  establish  his  case. 
[£ble,  G.  J. — The  party  who  passes  the  bill  without  cancelling  the 
adhesive  stamp  is  regarded  by  the  legislature  as  the  offender,  and  u 
penalty  of  50£  is  imposed  on  him.  According  to  your  argument,  if 
the  value  of  the  bill  exceeds  602.,  the  recipient  of  the  bill  incurs  the 
greater  loss.  The  bill  becomes  a  source  of  delinquency  in  the  hands 
of  every  person  to  whom  it  comes.]  If  the  stamps  had  been  cancelled, 
as  they  would  have  been  if  the  plaintiff  had  been  as  vigilant  as  he 
ought  to  have  been,  all  he  could  have  got  for  the  bills  would  have 
beeo  such  a  dividend  as  the  estate  of  Gilmore  &  Co.  might  produce: 
whereas,  now  he  is  seeking  to  get  back  the  whole  sum  he  paid  for  the 
bills.  There  has,  no  doubt,  been  negligenoe  on  both  sides :  but,  super- 
added to  his  ^negligence,  the  plaintiff  has  further  been  guilty  c^kp^a 
of  laches  in  holding  the  bills  so  long  without  discovering  the  '- 
blemish ;  and,  by  this  negligence,  he  has  materially  altered  the  posi- 
tion of  the  defendant  who,  if  his  attention  had  been  called  to  it 
promptly,  might  have  remedied  it.  Stray  v.  Russell,  28  Law  J.,  Q. 
B.  279,  Russell  v.  Stray,  29  Law  J.,  Q.  B.  115,  and  Remfry  v.  Butler, 
Ellis  B.  &  £.  887  (E.  C.  L.  R.  vol.  96),  were  also  referred  to. 

Our.  adv,  wilL 
Erlb,  C.  J. — ^This  was  a  rule  to  enter  a  verdict  for  the  defendant. 
The  facts  were,  that  the  plaintiff)  in  April,  1860,  bought  of  the  de- 
fendant for  828/.  certain  foreign  bills  of  exi^hange  purporting  to  be 
drawn  by  Meyer,  in  Brussels,  on  Gilmore  k  Co.,  of  London:  the 
defendant  omitted  to  cancel  the  adhesive  stamp,  according  to  the  17  & 
18  Vict  c.  83,  s.  5,  when  he  delivered  them  to  the  plaintiff  (the  caji- 
cellatiou  having  escaped  the  attention  of  each  party  at  the  time  of  tli  j 
sale).  Gilmore  &  Co.  before  the  maturity  of  the  bills  became  bank- 
rupt. In  April,  1861,  they  proposed  a  dividend ;  and  these  bills  were 
tendered  for  proof,  but  rejected  because  the  stamp  was  not  cancelled. 
Then  the  plaintiff  demanded,  and  brought  this  action  for,  the  sum 
which  he  bad  paid  to  the  defendant  for  the  bills,  on  the  ground  that 
the  consideration  had  wholly  failed,— citing  Young  v.  Cole,  8  N.  C.  724 
(E.  C.  L.  R.  vol.  82),  4  Scott  489  (E.  C.  L.  R.  vol.  86),  where  the  pur- 
chaser  of  Guatemala  bonds  was  held  entitled  to  rescind  the  purcna.se 
and  recover  back  the  price,  because  they  were  not  stamped  with  a 
Guatemala  stamp, — and  Gurney  v.  Womersley,  4  Ellis  &  B.  188  (E. 
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C.  L.  R.  vol.  82),  where  the  plarntiflf  rescinded  the  contract  and  reco- 
vered the  purchase- tnonej  paid  for  some  bills  which  purported  to  be 
accepted  by  one  Van  Notter,  but  which  (as  to  that  name)  were  for- 
geries. 

4,^1^-1  In  answer  to  this  claim  of  the  plaintiff,  the 'defendant  has 
^  relied  on  two  grounds, — ^first,  that  the  consideration  for  which 
the  plaintiff  paid  his  money  has  not  failed ;  on  the  contrary,  the  spe- 
cific things  which  were  the  subject  of  the  contract  of  sale  were  deU- 
vered  and  received,  viz.,  the  bills  drawn  by  Meyer  &  Oo.,  of  Brussels^ 
on  Gilmore  k  Co.,  of  London.  At  the  time  of  the  contract,  they  had 
all  the  qualities  of  the  things  which  the  defendant  intended  to  sell  and 
the  plaintiff  to  buy.     The  defect  arose  in  the  process  of  delivery. 

When  foreign  bills  sold  are  delivered,  the  Stamp  Act,  17  k  18 
Yict.  c.  83,  commands  the  seller  to  cancel  the  adhesive  stamp  before 
he  delivers,  and  the  buyer  to  see  that  this  has  been  done  before  be 
receives  them.  Each  party  in  this  case  omitted  to  perform  the  dutv 
so  commanded :  and  the  statute  has  declared  the  consequences  which 
are  to  follow  from  this  inattention,  viz.,  the  seller  is  to  forfeit  60L  to 
the  Queen,  and  the  buyer  is  to  lose  the  capacity  of  making  the  bills 
available  for  any  purpose.  Although  the  cancelling  is  required  from 
the  seller,  the  seeing  that  it  has  been  done  before  he  receives  it  is 
required  from  the  buyer.  Each  of  the  actors  has  his  duty  enforced  by 
the  above-mentioned  consequences  from  neglect :  and  the  defendant 
contended  upon  the  argument  before  us  that  there  was  nothing  in  the 
statute  which  laid  the  whole  of  the  loss  on  the  seller. 

If  this  ground  failed,  then  the  second  ground  on  which  the  defend- 
ant relied  was,  the  time  that  had  elapsed  before  the  plaintiff  claimed  to 
rescind  the  contract  and  to  recover  back  the  purchase- money,  and  the 
change  in  the  circumstances  of  the  parties  during  that  time.  The 
plaintiff  had  kept  the  bills  for  a  year;  the  defect  was  always  apparent 
if  he  had  known  the  law ;  and  his  ignorance  of  the  law  would  be  no 
excuse  for  his  omitting  to  make  his  claim.  During  that  time  the 
"^5781  *^^^P^'*B  ^^^  become  bankrupt,  and  the  drawer  had  not  been 
^  made  to  pay;  and  the  situation  of  the  defendant  may  haye 
been  materially  altered  for  the  worse  by  the  delay;  while  the  plaintifi^ 
by  rescinding  the  contract,  would  gain  so  much  more  than  he  woald 
have  got  with  a  valid  transfer,  as  the  price  he  paid  exceeds  the  divi 
dend  he  would  receive  under  the  bankruptcy.  If  any  action  laj,  it 
would  be  more  reasonable  to  sue  in  such  case  for  the  true  loss  rather 
than  for  the  original  price  as  money  had  and  received. 

Under  these  circumstances,  we  are  all  of  opinion  that  the  plaintiff 
had  no  right  to  rescind  the  contract  of  sale,  and  that  the  defendant  ii 
entitled  to  succeed  on  the  second  ground  above  mentioned. 

My  Brother  Keating  and  myself  are  also  of  opinion  that  the  defend- 
ant is  entitled  to  succeed  on  the  first  ground  as  above  stated ;  but  from 
this  opinion  my  Brother  Williams  dissents. 

Williams,  J. — I  agree  with  my  Lord  and  my  Brother  Keating 
that  this  rule  ought  to  be  made  absolute,  but  on  the  second  grouna 
only. 

If  the  plaintiff  had,  within  a  reasonable  time  after  he  bad  recdred 
the  bills  from  the  defendant,  and  without  any  delay  prejudicial  to  the 
latter,  required  him  to  take  and  return  the  purcha^-money,  on  the 
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groQDd  that  he  had  omitted  to  cancel  the  stamps,  I  think  the  plaintiff 
might  have  maintained  this  action,  because  I  think  there  was  an 
implied  understanding  when  the  bills  were  sold  thej  were  to  be  not 
merely  foreign  bills  of  exchange,  but  negotiable  and  available  bills, 
as  both  parties  believed  they  were ;  and  they  have  turned  out  not  to 
be  such  bills,  by  reason  of  the  defendant's  neglecting  to  cancel  the 
stamps  before  he  parted  with  the  bills,  as  required  by  the  statute.  I 
think,  therefore,  the  plaintiff  would  have  had  a  right  to  recover  back 
the  *purchase-money,  either  by  reason  of  the  consideration  r^c^y 
having  totally  failed,  or  by  reason  of  his  having  paid  it  in  •• 
mistake  of  facts,  as  put  by  Lord  Campbell  in  Gompertz  v.  Bartlett,  2 
Ellis  &  B.  849  (E.  C.  L.  R.  vol.  75).  I  am  strengthened  in  this  view  of 
the  case  by  considering,  that,  if  the  vendee  of  a  bill  sold  and  delivered 
under  such  circumstances  could  be  compelled  to  keep  it,  the  bill  must 
by  the  terms  of  the  statute  be  wholly  unavailable  in  his  hands; 
whereas,  if  he  be  allowed  to  return  it  to  the  vendor,  the  latter  may  at 
all  events  sue  the  acceptor  on  it.  Some  doubt,  perhaps,  may  exist 
whether  he  could,  by  transferring  it  subsequently  to  another  vendee, 
or  another  holder  for  value,  render  it  available  in  the  hands  of  the 
latter,  because  the  statute  says  that  no  person  who  shall  take  such  a 
bill  from  another  shall  be  allowed  to  make  it  available,  unless  at  the 
time  he  takes  it  it  shall  bear  a  stamp  cancelled  in  the  manner  directed^ 
i.  e.  (as  it  might,  perhaps,  be  contended),  cancelled  by  the  first  holder 
before  he  has  delivered  the  bill  out  of  his  hands  to  any  one.  But  I 
can  find  nothing  in  the  Act  which  would  prevent  the  vendor,  though 
he  mav  have  transferred  the  bill,  in  violation  of  the  statute,  without 
cancelling  the  stamp,  from  afterwards  suing  the  acceptor  on  it,  if  the 
bill  gets  back  to  his  (the  vendor^s)  hands. 

It  was  argued  on  behalf  of  the  defendants,  that  it  is  unjust  to  allow 
the  plaintiff  to  recover  back  the  whole  price  of  the  bills,  because  he 
will  thereby  be  put  into  a  better  plight  than  if  the  defendant  had 
complied  with  the  statute ;  in  which  cas»e  the  defendant  would  only 
have  been  able  to  obtain  a  dividend  under  the  acceptor's  bankruptcy. 
Bat  the  answer  to  this  argument  is,  I  think,  that,  in  truth,  the  defend- 
ant is  merely  remitted  to  the  condition  of  being  the  holder  of  the 
bills  of  which,  by  reason  of  his  own  neglect  to  cancel  the  stamps,  he 
has  in  the  result  never  legally  ceased  to  be  ^holder.  And  no  r^giro 
injustice  is  done  to  him  thereby,  if  he  is  so  remitted  without  ^ 
any  iDJurious  delay. 

In  the  present  case,  however,  I  agree  wfth  the  rest  of  the  Court  in 
thinking  that  the  action  is  not  maintainable,  because  the  vendee  of  the 
bills  neglected  for  an  unreasonable  time  to  return  them  to  the  vendor, 
and  must,  under  the  circumstances,  have  thereby  prejudiced  the  ven- 
dor as  to  his  position  in  respect  both  of  the  drawer  and  the  acceptors 
of  the  bills. 

WiLLKS,  J. — ^Not  having  heard  the  whole  of  the  argument,  I  take 
no  part  in  the  judgment  in  this  case.  Rule  absolute.(a) 

('f )  By  the  3Sd  Metioo  of  tb«  34  A  25  Viet  o.  91,  it  if  •iiMted,  thst,  « lo  ray  esM  when  mi 
adhMiTe  lUmp  QS«d  for  doootiog  any  itanp  duty  is  nqnirad  by  Uw  to  bo  eancoUod  by  any 
ponon  by  writing  thoroon  bii  name  or  tbe  namo  of  bis  Urm,  it  sball  bo  saffloioot,  if,  invtejul  of 
the  namo  in  full,  tbo  initials  thereof  shall  be  so  written,  or  shall  be  stamped  or  impressed  iu  ink 
thereon,  together  with  any  other  particulars  specially  required  by  law  to  be  written  thereon, 
proTided  that  by  means  thereof  the  stamp  shaU  be  eflSsolaally  obUtaimted  and  eaiiotUad  to  ai 
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not  to  admit  of  its  being  «Md  agMo,  Miything  in  any  Aet  to  tho  oontnry  notwitbttaBdinf ; 
nod,  where  the  adhesive  stamp  on  any  foreign  bill  or  premiss orj  note  shall,  on  sneh  bill  or  note 
being  rebeired  by  any  person  who  shall  be  or  become  the  bonft  fide  holder  thereof,  beeffeeteally 
obliterated,  and  shall  purport  and  appear  to  be  duly  cancelled,  the  same  shall,  so  far  as  relates 
to  sneh  holder,  lie  deemed  to  be  sufficiently  cancelled:  Proirided,  that  where  any  snch  bill  or 
note  when  so  received  by  any  such  person  as  last  aforesaid  shall  have  affixed  thereto  a  proper 
and  sufficient  adhesive  stamp,  but  such  stamp  shall  not  be  duly  cancelled,  it  shall  be  competeet 
to  the  holder  to  cancel  the  same  as  if  he  were  the  person  first  negotiating  the  bill  or  note ;  and, 
upon  his  so  doing,  such  bill  or  note  shall  be  deemed  to  be  duly  stamped,  and  shall  be  as  valid 

and  as  available  by  such  holder  and  any  *prior  or  subsequent  holder  as  it  would  have 
*5791    been  if  the  stamp  had  been  affixed  and  cancelled  as  by  law  required  by  the  first  holder, 

anything  in  any  Act  to  the  contrary  notwithstanding ;  but  nothing  herein  contained 
shall  relieve  any  person  who  ought  to  cancel  snch  stamp  from  any  penalty  incurred  by  not 
oanoeliing  the  same  as  required  by  law/' 


PABBY  V.  The  CROYDON  COMMERCIAL  GAS  AND  COKE 

COMPANY.    Jan.  25. 

By  the  Croydon  Improvement  Act,  10  G.  4,  o.  IxxliL,  a  penalty  of  200/.  is  imposed  upon  any  gu 
or  other  company  for  suffering  any  impure  matter  to  flow  into  any  stream,  Ac.,  to  he  twd/cr  if 
any  eommom  tn/ormer.  By  the  21st  section  of  the  Gasworks  Clauses  Act,  1847  (10  A  11  Yiet 
0.  15),  a  like  penalty  is  imposed  for  the  same  offence, — such  penalty  (by  s.  22)  '<  to  be  rooamtnd 
hj/  the  pereon  into  wkoee  water  euek  eubetanee  sAo//  be  convened,  or  wkoee  lealer  ek«M  be/omUi  bg 
any  enek  ai^  .*"— 

Held,  that,  the  latter  provision  was  pro  tan  to  a  repeal  of  the  former. 

This  was  an  action  by  a  common  informer  against  the  Croydon 
Commercial  Gas  and  Coke  Company,  upon  the  10  G.  4,  c.  Ixxiii.  (the 
Croydon  Lighting  and  Improvement  Act),  for  permitting  offensive 
matter  to  flow  into  certain  streams. 

The  declaration  stated,  that  the  defendants,  within  six  calendar 
months  next  before  the  commencement  of  the  suit,  to  wit,  on  the  2d 
of  August,  1861,  they  then  being  persons  making,  furnishing,  and 
supplying  gas  used  and  burnt  for  lighting  divers  highways,  streets, 
and  houses,  manufactories,  buildings,  and  other  premises  within  the 
limits  of  an  Act  made  in  the  10th  year  of  the  rei^n  of  King  George 
the  Fourth,  intituled  *^  An  Act  for  lighting,  watching,  and  improving 
the  town  of  Croydon,  in  the  county  of  Surrey,  for  providing  lodgings 
for  the  Judges  at  the  assizes  holden  in  the  said  town,  and  for  other 
purposes  relating  thereto,  did  drain  and  convey,  and  caused  and  suf- 
fered to  be  drained  and  conveyed  and  to  run  and  flow  divers  washings 
and  other  waste  liquids,  substances,  and  things  which  arose  and  were 
made  in  the  prosecution  of  the  said  gasworks,  into  certain  rivers, 
brooks,  and  running  streams,  canals,  reservoirs,  aqueducts,  feeders, 
t^erarv^  ^pouds,  aud  spriug-hcads,  and  into  divers  drains,  sewers,  and 
^  ditches  communicating  with  them,  the  said  rivers,  brooks,  and 
running  streams,  canals,  reservoirs,  aqueducts,  feeders,  ponds,  and 
spring-neads,  and  did  and  caused  to  be  done  divers  annoyances,  acts, 
and  things  to  the  water  contained  in  them,  whereby  the  water  con- 
tained in  them,  and  divers  parts  thereof,  were  spoiled,  fouled,  and 
corrupted,  contrary  to  the  form  of  the  statute  in  such  case  made ; 
whereby  and  by  force  of  the  said  statute  the  defendants  forfeited  and 
became  liable  to  pay  to  the  plaintifi'  200/. ;  yet  the  defendants  had  not 
paid  the  same :  and  the  plaintiff  claimed  200L 
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Second  plea, — ^that  the  acts  and  things  complained  of  and  each  and 
every  of  them  were  and  was  committed  and  happened  after  the  pass- 
ing and  coming  into  operation  of  '*  The  Croydon  Commercial  Gas  and 
Coke  Act"  (10  &  11  Vict.  c.  cxxiv.),  and  after  the  1st  day  of  August, 
1849 ;  and  that  the  said  acts  and  things  and  each  and  every  of  them 
were  and  are,  and  was  and  is,  such  and  the  like  acts  and  things,  act 
and  thing,  as  are  and  is  described  and  mentioned  in  the  21st  section 
of  the  Gasworks  Clauses  Act,  1847  (10  &  11  Vict.  o.  15),  and  no  other; 
and  that  the  plaintiff  is  not  and  never  has  been  the  person  into  whose 
water  the  washing  or  other  substances  produced  in  making  or  sup- 
plying gas  in  such  act  mentioned  (being  the  washings  and  other  waste 
liquids,  substances,  and  things  in  the  declaration  mentioned),  were 
conveyed  or  flowed,  or  the  person  whose  water  was  fouled. 

To  this  plea  the  plaintiff  demurred,  the  ground  of  demurrer  stated 
in  the  margin  being,  "that  the  plaintiff's  right  to  sue  for  the  penalty 
given  by  the  10  G.  4,  c.  Ixxiii.,  s,  27,  is  not  taken  away  by  the  10  & 
11  Vict.  c.  cxxiv.,  incorporating  the  10  &  11  Vict.  c.  15,  s.  21,  and  that 
the  two  penalties  are  cumulative." 

*Chrant,  in  support  of  the  demurrer.(a) — The  plaintiff  sues  r»co-i 
for  a  penalty  incurred  by  the  defendants  under  the  27th  sec-  *• 
tion  of  the  Croydon  Lighting  and  Improvement  Act,  10  G.  4,  c. 
Ixxiii.,  which  enacts,  ''  that,  if  the  said  commissioners  [the  commis- 
sioners for  carrying  the  Act  into  operation],  or  any  company  or  com- 
panies, or  any  other  person  or  persons  whatsoever,  making,  furnishing, 
or  supplying  any  gas  used  or  burnt  for  lighting  any  highway,  street, 
or  place,  or  any  nouse,  manufactory,  building,  or  other  premises  within 
the  limits  of  this  Act,  shall  at  any  time  drain  or  convey,  or  cause  or 
suffer  to  be  drained  or  conveyed,  or  to  run  or  flow,  any  washings  or 
other  waste  liauids,  substances,  or  things  whatsoever,  which  shall 
arise  or  be  made  in  the  prosecution  of  the  said  gasworks,  into  any 
river,  brook,  or  running  stream,  canal,  reservoir,  aqueduct,  feeder, 
pond,  or  spring-head,  or  into  any  drain,  sewer,  or  ditch,  communi- 
cating with  any  of  them,  or  do  or  cause  to  be  done  any  annoyance, 
act,  or  thing  to  the  water  contained  in  any  of  them,  whereby  the 
water  contained  therein,  or  any  part  thereof,  shall  or  may  be  spoiled, 
fouled,  or  corrupted,  then  and  in  every  such  case  the  said  commission- 
ers, or  any  such  company  or  companies,  or  other  person  or  persons 
as  aforesaid,  shall  forfeit  and  pay  for  every  such  offence  the  sum  of 
2007. ;  and  such  penalty  and  for^iture  shall  and  may  be  sued  for  and 
recovered,  together  with  full  costs  of  suit,  in  any  of  His  Majesty's 
Courts  of  record  at  Westminster,  by  action  of  debt  or  on  the  case,  or 
by  bill,  *plaint,  or  information,  &c. ;  and  such  penalty  shall  be  r^goo 
paid  to  the  person  or  persons  who  shall  inform  or  sue  for  the  >- 
same."  The  defendants  are  incorporated  for  the  supply  of  gas  to 
Croydon  and  its  vicinity  by  the  10  &  11  Vict.  c.  cxxiv.,  with  which 
act  the  Companies  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  16), 
and  the  Gasworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  15),  are  incor- 
porated.   And  the  question  will  be,  whether  the  27th  section  of  the 

(a)  The  poiDti  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows : — 
'<  1.  That  the  plaintilTs  right  to  sue  for  the  penalty  given  by  the  10  O.  4,  e.  Izziii.,  s.  37,  is 
BOt  taken  away  by  the  10  A  11  Viet  o.  ozzIt.,  inoorporating  the  10  A  11  Viot  e.  16,  s.  21. 
<'2.  That  the  penalties  given  by  the  said  two  Acts  are  enmulatiTe." 
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first-mentioned  Act  is  repealed  by  any  of  the  provisions  of  the  last- 
mentioned  Act.  The  material  sections  are  the  21st,  22d,  and  29th. 
The  21st  section  enacts,  that  ''if  the  undertakers  shall  at  any  time 
cause  or  suffer  to  be  brought  or  to  flow  into  any  stream,  reservoir,  or 
aqueduct,  pond,  or  plaoe  for  water,  or  into  any  drain  communicating 
therewith,  any  washing  or  other  substance  produced  in  making  or 
supplying  gas,  or  shall  wilfully  do  any  act  connected  with  the  making 
or  supplying  of  gas,  whereby  the  water  in  any  such  stream,  reservoir, 
aqueauct,  pond,  or  plaoe  for  water  shall  be  fouled,  the  undertakers 
shall  forfeit  for  every  such  offence  the  sum  of  200 1"  The  22d  section 
enacts  that  ''the  said  penalty  of  200Z.  shall  be  recovered,  with  full 
costs  of  suit,  in  any  of  the  superior  Courts,  br  the  person  inio  whose 
water  such  washing  or  other  substance  shall  be  cor.veyed  or  shall  fiow^  or 
whose  water  shall  befouled  by  any  such  act  as  aforesaid ;  but  such  penalty 
shall  not  be  recoverable  unless  it  be  sued  for  during  the  continuance 
of  the  offence,  or  within  six  months  after  it.  shall  have  ceased."  And 
the  29th  provides  that  "  nothing  in  this  or  the  special  Act  contained 
shall  prevent  the  undertakers  from  being  liable  to  an  indictment  for  a 
nuisance,  or  to  any  other  legal  proceeding  to  which  they  may  be  liable, 
in  consequence  of  making  or  supplying  gas."  It  is  submitted  that 
these  provisions  in  the  general  Act  do  not  repeal  that  contained  in  die 
i^Koo-y   ^special  Act,  but  that  the  second  penalty  is  cumulative.     It  is 

^  a  well*known  rule  of  construction,  that  a  subsequent  general 
Act  of  Parliament  does  not  repeal  or  affect  a  prior  special  Act,  in  the 
absence  of  express  words  of  reference :  Fitzgerald  v.  Champneys, 
2  Johnson  &  Ii»  81.  Vice-Chancellor  Wood  in  a  very  elaborate  judg- 
ment goes  through  the  principal  authorities.  "  The  Act  for  the  abo- 
lition of  fines  and  recoveries  (8  &  4  W.  4,  o.  74),"  he  says,  "  provides 
that  *et;ery  actual  tenant  in  tail,  whether  in  possession,  remainder,  con- 
tingency, or  otherwise,  shall  have  full  power  to  dispose  of,  for  an  estate 
in  fee  simple  absolute,  the  land  entailed,  as  against  all  persons  claim- 
ing the  land  entailed  by  force  of  any  estate  tail  which  snail  be  vested 
in  or  might  be  claimed  by,  or  which,  but  for  some  previous  Act,  would 
have  been  vested  in,  or  might  have  been  claimed  by,  the  person 
making  the  disposition  at  the  time  of  his  mal^ng  the  same,  and  also 
as  against  all  persons,  including  the  King's  most  excellent  majesty, 
his  heirs  and  successors,  whose  estates  are  to  take  effect  after  the  de* 
termination  or  in  defeasance  of  any  such  estate  tail ;'  yet  no  one  could 
argue  successfully  that  those  words,  large  as  they  are,  would  affect  the 
entails  made  by  special  Acts  of  Parliament,  such  as  the  Marlborough, 
the  Wellington,  or  the  Shrewsbury  entails.  The  reason  in  all  these 
cases  is  clear.  In  passing  the  special  Act,  the  legislature  had  their 
attention  directed  to  the  special  case  which  the  Act  was  meant  to  meet, 
and  considered  and  provided  for  all  the  circumstances  of  that  special 
case ;  and,  having  done  so,  they  are  not  to  be  considered,  by  a  general 
enactment  passed  subsequently,  and  making  no  mention  of  any  such 
intention,  to  have  intended  to  derogate  from  that  which,  by  their  own 
special  Act,  they  had  thus  carefully  supervised  and  regulated." 
*fi841    [^*^^»  ^-  '^' — ^^^  *there  any  words  in  the  later  Act  showing 

-'  an  intention  on  the  part  of  the  legislature  to  make  an  altera- 
tion in  respect  of  the  penalty  ?  That  is  the  question.  By  the  27th 
section  of  the  special  Act,  the  penalty  is  recoverable  by  action  at  the 
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buH  of  a  common  informer.  By  the  22d  section  of  the  general  Act, 
the  penalty  given  by  s.  21  (which  is  a  penalty  given  in  respect  of  the 
same  oflfence  as  that  specified  in  the  special  Act)  is  recoverable  by 
action  at  the  suit  of  the  party  injured.  Does  this  latter  supersede  the 
former,  or  is  it  cumulative?  Willes,  J. — The  rule  is  '* General ia 
specialibus  non-  derogant."  This  is  a  case  in  which  the  second  Act 
has  a  special  provision  in  regard  to  the  same  matter.]  In  the  case  of 
The  Trustees  of  the  Birkenhead  Docks  v.  Laird,  4  De  Gex,  M'N.  &  G. 
782,  it  was  held  that  a  private  Act  of  Parliament  does  not  repeal  a 
former  private  Act  by  implication :  therefore,  where  a  private  Act  of 
Parliament  gave  power  to  Commissioners  to  construct  a  sea-wall,  the 
property  in  which  was  to  be  vested  in  them,  with  liberty  to  proprie- 
tors of  adjoining  lands  to  purchase  portions  of  the  wall,  and  to  make 
openings  in  it  under  the  superintendence  of  the  engineer  of  the  Com- 
missioners,— it  was  held,  that,  under  a  subsequent  Act  empowering  a 
dock  company  to  take  some  adjoining  lands  and  to  make  such  works 
for  the  purposes  of  their  undertaking  "  as  they  might  deem  expedient," 
the  power  thus  conferred  was  subject  to  the  provisions  of  the  former 
Act.  [Williams,  J. — The  23d  section  of  the  10  &  11  Vict.  c.  16,  pro- 
vides, that,  '*  in  addition  to  the  said  penalty  of  200/.  (and  whether  such 
penalty  shall  have  been  recovered  or  not),  the  undertakers  shall  forfeit 
the  sum  of  20/.  (to  be  recovered  in  the  like  manner)  for  each  day 
during  which  such  washing  or  other  substance  shall  be  brought  or 
shall  Sow  as  aforesaid,  or  the  act  by  which  such  water  shall  be  fouled 
shall  continue  after  the  expiration  of  *twenty-four  hours  from  r#Kox 
the  time  when  notice  of  the  oflFence  shall  have  been  served  on  '■ 
the  undertakers  by  the  person  into  whose  water  such  washing  or  other 
substance  shall  be  brought  or  shall  flow,  or  whose  water  shall  be  fouled 
thereby,  and  such  penalty  shall  be  paid  to  such  last-mentioned  per- 
son." Surely  that  is  inconsistent  with  the  provision  in  the  former 
Act.]     It  is  a  totally  separate  enactment  as  to  the  20/.  per  day. 

Honyman  (with  whom  was  Philbrick)^  contri,  was  not  called 
upon.(a) 

Erlb,  C.  J. — ^This  is  an  action  brought  by  a  common  informer 
against  the  defendants  upon  the  27th  section  of  the  Croydon  Local 
Improvement  Act,  10  G.  4,  c.  Ixxiii.,  for  fouling  the  water  of  certain 
streams  with  gas-refuse,  whereby  they  are  said  to  have  incurred  under 
that  Act  a  penalty  of  200/.  No  doubt,  if  there  had  been  no  subse- 
quent legislation  on  the  subject,  that  enactment  being  distinct,  the  de- 
fendants would  have  been  liable.  But  the  defendants  by  their  plea 
rest  their  defence  upon  a  subsequent  statutory  provision,  which  they 
contend  deprives  the  common  informer  of  the  right  to  sue,  and  gives 
the  penalty  to  the  party  'injured  by  the  wrongful  act.  The  de-  r^^oa 
fendants  are  incorporated  by  an  Act  of  10  &  11  Vict.  c.  cxxiv.,  '• 


(o)  Tbe  poinU  marked  for  argnment  on  the  part  of  the  defendants,  were  as  followi : — 

"  1.  That  tbe  defendants,  as  a  Company  formed  nnder  the  provisions  of  tbe  10  A  11  Viot.  o. 
ezziF.,  are  not  subject  to  tbe  provisions  of  tbe  10  O.  4,  c.  Izziii.,  s.  27 : 

'*  2.  That  tbe  latter  Act  is  repealed  by  tbe  former  as  to  all  ofTenees  Inelnded  In  Tbe  Oasworlcs 
Claaees  Aet,  1847,  s.  21 : 

<*  3.  That  tbe  defendants'  plea  shows  that  tbe  alleged  oiTenee  was  so  inelnded,  and  that  they 
are  therefore  not  liable  to  the  penalty  sned  for : 

**  4.  That,  baring  regard  especially  to  the  introductory  recital  of  The  Gasworks  Claoses  Act, 
1847,  it  is  evident  that  tbe  legislatnre  did  not  intend  tbe  two  penalties  to  be  oumulatiTe." 
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the  1st  section  of  which  incorporates  therewith  the  Gasworks  Glauses 
Acty  1847.  That  general  Act,  must,  therefore,  be  read  as  part  of  the 
Croydon  Gas  Act:  and  the  question  is  whether  the  enactments  of 
that  Act  with  regard  to  the  penalty  and  its  application  are  incon- 
sistent with  those  of  the  earlier  local  Act.  The  title  of  the  Act  is, 
"An  Act  for  consolidating  in  one  Act  certain  provisions  usually  con- 
tained in  Acts  authorizing  the  making  of  gasworks  for  supplying 
towns  with  gas.''  The  Act  has  several  subdivisions  or  chapters,  each 
headed  with  the  general  subject.  The  space  between  the  20tb  and 
21st  sections  has  the  heading, — '*And  with  respect  to  the  provision 
for  guarding  against  fouling  water,  or  other  nuisance  irom  the  gas,  be 
it  enacted  as  follows," — That  must  be  taken  to  be  an  intimation  to  all 
gas  companies  of  the  penalties  to  which  they  will  be  liable  for  fouling 
water.  The  21st  section  then  proceeds  to  enact,  that,  *'  if  the  under- 
takers shall  at  any  time  cause  or  suffer  to  be  brought  or  to  flow  into 
any  stream,  reservoir,  or  aqueduct,  pond,  or  place  for  water,  or  into 
any  drain  communicating  therewith,  any  wasning  or  other  substance 
produced  in  making  or  supplying  gas,  or  shall  wilfully  do  any  act 
connected  with  the  making  or  supplying  of  gas,  whereby  the  water  in 
any  such  stream,  reservoir,  aqueauct,  pond,  or  place  for  water  shall 
be  fouled,  the  undertakers  shall  forfeit  for  every  such  offence 
the  sum  of  2002. :"  and  by  the  22d  section  such  penalty  is  recover- 
able *'  by  the  person  into  whose  water  such  washing  or  other  sub- 
stance shall  be  conveyed  or  shall  flow,  or  whose  water  shall  be 
fouled  by  any  such  act  as  aforesaid."  It  is  clear  to  my  mind 
that  the  legislature  intended  bv  this  provision  to  take  from  the 
common  informer  the  penalty  imposed  by  any  former  Acts  upon 
*5871  *^^^^  particular  offence,  and  to  give  it  to  the  party  dam  nified 
•'  by  the  nuisance.  And  this  construction  is  strengthened  by  the 
28d  section,  which  was  referred  to  by  my  Brother  Williams  during 
the  argument,  and  which  superadds  a  further  penalty  of  202.  per  day 
for  the  continuance  of  the  cause  of  complaint,  "  to  be  recovered  in  the 
like  manner."  Several  following  sections  provide  for  the  digging  up 
roads,  &c.,  for  the  purpose  of  examining  the  pipes,  &c.,  and  for  the 
payment  of  the  expenses  of  such  examination.  Seeing  all  this  special 
legislation  specifically  applicable  to  gas  companies  and  to  the  fouling 
of  water  by  them,  it  seems  to  me  that  that  special  legislation  was 
intended  and  is  sufficiently  declared  to  be  the  only  provision  they  are  to 
look  to  for  the  penalties  to  which  they  are  amenable.  The  preamble 
of  the  general  Act, — which  recites  that  "  it  is  expedient  to  comprise  in 
one  general  Act  sundry  provisions  usually  contained  in  Acts  of  Par- 
liament authorizing  the  construction  of  gasworks  for  supplying  towns 
with  gas,  and  that  as  well  for  avoiding  the  necessity  of  repeating  such 
provisions  in  each  of  the  several  Acts  relating  to  such  undertakings, 
as  for  insuring  greater  uniformity  in  the  provisions  themselves," — b 
strongly  confirmatory  of  this  view.  The  defendants,  acting  under  an 
Act  of  Parliament  which  incorporates  these  general  provisions,  are 
liable  to  the  penalties  thereby  imposed,  and  to  those  penalties  alone, 
and  in  the  manner  there  pointed  out.  Their  liability  to  actions  at  the 
suit  of  a  common  informer  may  continue  as  to  all  injuries  not  pro- 
vided for  by  the  specific  legislation.    For  these  reasons,  I  am  of 
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opinion  that  our  judgment  upon  this  demurrer  ought  to  be  for  the 
defendants. 
The  rest  of  the  Court  concurring. 

Judgment  for  the  defendants. 


•HAMMACK,  Administratrix,  v.  WHITE.    Jan.  14.     [♦SSS 

The  defendftat  bought  a  hone  »t  Tettenara,  uid  the  next  day  took  him  out  to  "  try"  him  in 
Finsbury  Cireua,  a  much-frequented  thoronghfere.  From  some  unexplained  eauM,  the  horse 
became  reetiire,  and,  notwithitanding  the  defendant's  well-directed  efforts  to  control  him,  ran 
open  the  paTement  and  killed  a  man ; — Held,  that  these  facts  disclosed  no  eiridence  of  negli- 
gcnee  which  the  Judge  was  warranted  in  submitting  to  the  jury. 

This  was  an  action  upon  Lord  Campbell's  Act,  9  &  10  Vict.  c.  98, 
by  Mrs.  Hammack,  the  widow  and  administratrix  of  William  Ham- 
mack,  to  recover  damages  against  the  defendant  for  having  by  his 
negligence  caused  the  death  of  the  intestate. 

The  declaration  alleged  that  the  deceased,  in  his  lifetime,  was  law- 
fully passing  in  and  along  a  certain  common  and  public  highway,  and 
that  the  defendant  so  carelessly,  negligently,  and  improperly  rode  a 
certain  vicious  horse  in  the  said  highway,  that,  by  and  through  the 
carelessness,  negligence,  and  improper  conduct  of  the  defendant  in  that 
behalf,  the  said  horse  ran  with  great  force  and  violence  upon  and  against 
the  deceased,  and  cast  and  threw  him  down  and  so  injured  him  that 
the  deceased,  within  twelve  months  next  before  the  action,  died. 

The  defendant  pleaded  not  guilty ;  whereupon  issue  was  joined. 

The  cause  was  tried  before  the  Becorder  of  London  in  the  Lord 
Mayor's  Court,  when  the  following  facts  appeared  in  evidence : — 

On  the  7th  of  May,  1861,  the  deceasea  was  walking  on  the  foot- 
pavement  in  Finsbury  Circus,  when  he  was  knocked  down  and  kicked 
by  a  horse  on  which  the  defendant  was  riding.  He  was  picked  up 
and  carried  to  St.  Bartholomew's  Hospital,  where  he  died  on  the  16tn 
in  consequence  of  the  injuries  he  had  sustained. 

It  appeared  that  the  defendant  had  bought  the  horse  the  day  before 
at  Tattersal's,  and  had  taken  it  out  to  try  it,  when  the  horse  became 
unmanageable  and  swerved  from  the  roadway  on  to  the  pavement,  not- 
withstanding the  defendant's  efforts  to  restrain  him.  '''It  did  r»eoq 
not  appear  that  the  defendant  had  omitted  to  do  anything  he  '- 
could  have  done  to  prevent  the  accident:  but  it  was  insisted  on  the 
part  of  the  plaintiff,  that  the  mere  fact  of  the  defendant's  having 
ridden  in  such  a  place  a  horse  with  whose  temper  he  was  wholly 
unacquainted,  was  evidence  of  negligence.  Some  reliance  was  also 
placed  upon  the  fact  of  there  being  certain  police  notices  affixed  at 
various  parts  of  the  circus,  cautioning  all  persons  not  to  exercise 
horses  there. 

The  learned  Becorder,  being  of  opinion  that  there  was  nothing  in 
the  evidence  to  warrant  a  jury  in  finding  that  the  defendant  had  been 
guilty  of  negligence,  directed  a  nonsuit. 

Patcheitf  in  Michaelmas  Term  last,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection.   He  referred  to  Weaver  v.  Ward, 
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2  Rol.  Abr.  548.  Hob.  134,  F.  Moore  864,  Michael  v.  Alestree,  2  Lev 
172,  1  Ventr.  295.  3  Keble  650,  and  Learae  v.  Bray,  3  East  593. 

ff.  James  now  showed  cause. — If  a  man  intentionally  commits  an 
unlawful  act,  he  is  responsible  for  all  the  consequences  which  may 
reasonably  be  expected  to  flow  from  such  an  act.  So,  if  he  is  guilty 
of  negligence  in  the  doing  of  a  lawful  act,  and  the  natural  and  proxi- 
mate result  is  injury  to  a  third  person,  he  is  liable:  see  Scott  v.  Shep- 
herd, 2  Sir  W.  Bl.  892,  and  the  authorities  collected  in  the  notes  to 
that  case  in  Smith's  Leading  Cases,  4th  edit.  348.  In  all  these  cases 
the  intention  of  the  party  was  to  do  the  act  from  which  the  mischief 
ensued.  There  was  no  such  intentional  acting  hera  There  was 
nothing  to  show  that  the  horse  was  ridden  negligently,  or  that  the 
rider  knew  him  to  be  vicious  or  restive.  In  Gibbons  v.  Pepper,  1 
^cQA-i  Lord  Raym.  88,  4  Mod.  404,  2  Salk.  637,  it  seems  to  *have 
^  been  held  that  a  person  who  causes  the  accident  by  sparring 
the  horse  would  be  liable.  [Willes,  J. — Incautiously  using  the  spur 
at  an  inauspicious  moment  was  recently  held  in  this  Court  to  be  some 
evidence  or  negligence :  see  North  r.  Smith,  10  C.  B.  N.  S.  572  (EL  C. 
L.  R.  vol.  100).]  Negligently  driving  on  a  dark  night  on  the  wrong 
side  of  the  way,  was  held  in  Leame  v.  Bray,  3  East  693.  to  render  the 
party  liable  in  trespass,  though  he  were  no  otherwise  blameable.  In 
Michael  v,  Alestree,  2  Lev.  172,  1  Ventr.  295,  the  defendant  was 
guilty  of  negligence.  So  also  in  Wakeman  v.  Robinson,  1  Bingh.  213 
Te.  0.  L.  R.  vol.  8),  8  J.  B.  Moore  63  (E.  C.  L.  R.  vol.  17),  where  tlie 
defendant  pulled  the  wrong  rein.  Templeman,  app.,  Haydon,  resp.,  12 
C.  B.  507  (E.  C.  L.  R.  vol.  74),  is  the  strongest  case  against  the  defend- 
ant. The  marginal  note  there  is  scarcely  borne  out  by  the  facts.  The 
appeal  was  dismissed  on  the  ground  that  there  was  no  erroneous  deci- 
sion (by  the  County  Court  Judge)  in  point  of  law.  The  remarks  of 
Maule,  J.,  show  that  the  Court  considered  there  was  evidence  of 
negligence  on  the  part  of  the  defendant.  "  Where,"  he  says,  "  a  cart 
is  defective,  or  a  horse  is  possessed  of  certain  qualities,  it  may  be 
negligence  on  the  part  of  the  driver  if  he  does  not  deal  with  them 
according  to  their  respective  conditions  or  qualities.  If  a  horse  is  full 
of  life  and  spirit,  it  necessarily  demands  more  care  than  one  which  is 
sluggish  ana  worn  out.  So,  a  cart  that  is  infirm  requires  to  be  driven 
more  steadily  than  one  which  has  undergone  less  wear  and  tear.  And 
it  may  well  be  that  a  failure  of  conduct  in  respect  of  either  would 
amount  to  negligent  driving."  May  v.  Burdett,  9  Q.  B.  101  (B.  C.  L.  R 
vol.  58),  which  is  frequently  cited,  is  hardly  applicable  here:  theinjury 
there  arose  from  a  monkey,  an  animal  not  domesticated.  Nor  is  this 
like  the  case  of  Christie  r.  Griggs,  2  Campb.  79,  where  the  action  was 
founded  on  the  contract  of  a  stage-coach  proprietor  safely  to  carry  his 
•^Qll  P*^^®^?®'*^.  It  may  be  urged  that  *the  defendant  was  not  law- 
^  fully  riding  under  the  circumstances  in  Finsbury  Circus ;  and 
the  Metropolitan  Police  Act,  2  &  3  Vict.  c.  47,  s.  54,  may  be  relied 
on.  That  section  prohibits,  amongst  other  things,  the  ''exercising, 
training,  or  breaking  of  any  horse"  in  any  thoroughfare  or  public 
place  within  the  limits  of  the  metropolitan  police  district:  but,  to 
bring  a  person  within  that  section  it  must  be  shown  that  he  is  merely 
exercising,  training,  or  breaking  the  animal,  to  the  annoyance  of  the 
inhabitants  or  passengers,  which  there  is  no  pretence  for  saying  that 
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this  defendant  was  doing.  The  true  priaciple  which  governs  the.ie 
cases  ia  that  which  was  laid  down  in  a  recent  case  in  this  Court,  of 
Cotton  V.  Wood,  8  a  B.  N.  S.  6^  (E.  C.  L.  B.  vol.  98),  viz..  that  the 
Judge  will  not  be  justified  in  leayving  the  case  to  the  jury  where  the 
plaintifl'^s  evidence  is  equally  consistent  with  the  absence  as  with  the 
existence  of  negligence  in  the  defendant. 

PaichMj  in  support  of  the  rule. — This  case  falls  precisely  within 
the  rule  in  Michael  v.  Alestree,  2  Lev.  172,  1  Ventr.  296.  That  was 
an  action  on  the  case  *'  for  thai  the  defendants  (the  master  and  his  ser- 
vant), in  Lincoln^s  Inn  Fields,  a  place  where  people  are  always  going 
to  and  fro  about  their  business,  brought  a  coach  with  two  ungovern- 
able horses,  et  eux  improvide,  incaute,  et  absque  debita  consideratione 
ineptitudinis  loci,  there  drove  them,  to  make  them  tractable  and  fit  for 
a  coach,  and  the  horses,  because  of  their  ferocity,  being  not  to  be 
managed,  ran  upon  the  plaintiff,  and  hurt  and  grievously  wounded 
him."  It  was  moved  in  arrest  of  judgment,  **  that  no  sciens  is  here 
laid  of  the  horses  being  unruly,  nor  any  negligence  alleged,  but,  e 
contra,  that  the  horses  were  ungovernable.*^  But  judgment  was  given 
for  the  plaintiff,  "for,  'tis  allied  that  it  was  improvide  et  absque 
debita  consideratione  ^ineptitudinis  locL"  The  reed  question  r»eQo 
is,  on  whom  lies  the  burthen  of  proof.  The  declaration  states  ^ 
that  (he  deceased  was  lawfully  passing  in  and  along  a  public  highway, 
and  that  the  defendant  so  carelessly,  negligently,  and  improperly  rode 
a  vicious  horse  there^  that,  through  that  carelessness  and  negligence, 
the  deceased  lost  his  life.  The  evidence  to  support  that  was,  that  the 
deceased  was  walking  on  the  foot-pavement  in  a  populous  thorough- 
fare, when  he  was  knocked  down  and  killed  by  a  horse  which  the 
defendant  was  ^*  trjrin^,"  having  only  purchased  him  the  day  before  at 
TattersaFs,  where  it  is  well  known  that  all  horses  are  sold  without 
warranty*  That,  it  is  submitted,  was  ample  prim&  facie  evidence  of 
negligence.  [WiLLLiMa,  J. — The  defendant  was  carried  against  the 
deceased  by  a  horse  which  all  his  apparently  well-directed  efforts  were 
ineffectual  to  control.]  What  more  could  the  plaintiff  do  than  show 
that  the  deceased  was  in  a  place  where  he  might  reasonably  conceive 
himself  to  be  safe,  and  that  the  defendant  rode  where  he  had  no  right 
to  be  7  [Erle,  C.  J. — The  fair  result  of  the  plaintiff's  evidence  was, 
that  the  defendamt  was  riding  along  quietly,  when,  for  reasons  not 
given,  the  horse  became  restive.]  If  the  defendant  had  been  called,  it 
might  have  come  out  on  cross-examination  that  he  incautiously  used 
a  whip  or  a  spur.  [Erlb,  C.  J. — The  question  before  us,  is,  whether, 
on  the  evidence  then  before  him,  the  Judge  was  right  in  point  of  law 
in  nonsuiting  the  plaintiff]  Sir  James  Mansfield,  in  Christie  v.  Griggs, 
2  Campb.  79,  says:  ^'I  think  the  plaintiff  has  made  a  primfi  facie  case 
by  proving  his  going  on  the  coach,  the  accident,  and  the  damage  he 
has  suffered.  It  now  lies  on  the  other  side  to  show  that  the  coach  was 
as  good  a  coach  as  could  be  made,  and  that  the  driver  was  as  skilful  a 
driver  as.  could  anywhere  be  found.     What  other  evidence  can  the 

Elaintiff  give  ?   The  ^passensers  were  probably  all  sailors,  like  r»5AQ 
imself :  and,  how  do  thev  know  whether  the  coach  was  well  >- 
built,  or  whether  the  ooacnman  drove  skilfully?   In  many  other  cases 
of  this  sort,  it  must  be  equally  impossible  for  the  plaintiff  to  give  the 
evidence  required.    But,  when  the  breaking  down  or  overturning  of 
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a  coach  is  proved,  negligence  on  the  part  of  the  owner  is  implied.  He 
has  always  the  means  to  rebut  this  presumption,  if  it  is  unfounded : 
and  it  is  now  incumbent  on  the  defendant  to  make  out  that  the  damage 
in  this  case  arose  from  what  the  law  considers  a  mere  aeeidenC^ 
[Williams,  J. — That  case  went  upon  the  carrier's  undertaking  that  he 
would  provide  for  the  safe  conveyance  of  his  passengers,  as  far  as 
human  care  and  foresight  could  go.]  Still,  the  principle  of  the  ruling 
is  applicable  here.  In  the  case  of  a  railway  accident,  one  who  sues 
the  Company  for  an  injury  sustained  by  him  from  a  collision  or  the 
train  getting  off  the  rails,  makes  out  a  sufficient  primfi  facie  case  when 
he  has  proved  the  collision  or  the  departure  from  the  rails  and  the 
amount  of  injury:  Garpue  v.  The  London  and  Brighton  Railway 
Company,  5  Q.  B.  747  (B.  C.  L.  B.  vol.  48),  D.*  M.  608,  8  Railw.  Cas. 
692.  [Williams,  J.,  referred  to  Perren  r.  The  Monmouthshire  Bail- 
way  and  Canal  Company,  11  C.  B.  866  (E.  C.  L.  B.  vol.  78).]  In 
Skinner  v.  The  London,  Brighton,  and  South  Coast  Bailway  Company, 
6  Exch.  787,t  &  declaration  against  a  railway  Company  stated  that  the 
plaintiff,  at  the  request  of  the  defendants,  l>ecame  a  passenger  in  one 
of  their  trains,  to  be  carried,  &c.,  and  that,  through  the  carelessness, 
negligence,  and  improper  conduct  of  the  defendants,  the  train  in  which 
the  plaintiff  was  such  passenger  struck  against  another  train,  whereby 
the  plaintiff  was  injured.  At  the  trial,  it  appeared  that  the  accident 
was  occasioned  by  the  train  in  which  the  plaintiff  was,  running  against 
a  train  standing  at  the  station,  it  being  then  dark :  and  it  was  held, 
*5941  ^^^^  *^^^  mere  fsuat  of  the  accident  having  occurred  was  prim£ 
-*  facie  evidence  of  negligence  on  the  part  of  the  defenaants. 
Negligence  in  all  these  cases  is  purely  for  the  jury :  Crofts  v.  Water- 
house,  8  Bingh.  819  (E.  C.  L.  B.  vol.  11),  11  J.  B.  Moore  183  (E.  C. 
L.  B.  vol.  22).  The  evidence  given  on  the  part  of  the  plaintiff  here 
was  at  all  events  enough  to  call  upon  the  defendant  to  prove  that  he 
was  riding  a  reasonably  manageable  horse.  [Eblb,  C.  J. — The  railway 
eases  do  not  serve  you.  I  do  not  assent  to  the  doctrine  that  mere 
proof  of  the  accident  throws  upon  the  defendants  the  burthen  of  showing 
the  real  cause  of  the  injury.  All  the  cases  where  the  happening  of  an 
aoeident  has  been  held  to  be  primfi  facie  evidence  of  negligence,  have 
been  cases  of  contract.  Williams,  J. — The  Lord  Chief  Justice  in 
terms  lays  down  the  rule,  in  Cotton  v.  Wood,  8  C.  B.  N.  S.  668  (E.  C. 
Ii.  R.  vol.  98),  in  the  way  he  has  just  expressed  himself.]  The  ques- 
tion is,  whether  the  learned  Recorder  was  justified  in  saying  that  there 
was  no  evidence  of  negligence  here, — whether  there  was  not  enough 
to  call  upon  the  defendant  for  an  answer,  as  in  the  case  of  Gibbon  v. 
Pepper,  2  Salk.  637,  1  Lord  Raym.  88,  4  Mod.  404. 

E&LS,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
The  action  is  brought  for  damage  caused  by  the  negligence  of  the  de- 
fendant :  and  the  question  is  whether  we  can  see  upon  the  notes  of  the 
learned  Becorder  any  evidence  of  negligence  on  the  part  of  the  defend 
ant  which  that  learned  Judge  ought  to  have  left  to  the  jury.  I  am  of 
opinion  that  the  plaintiff  in  a  case  of  this  sort  is  not  entiUed  to  have 
his  case  left  to  the  jury  unless  he  gives  some  affirmative  evidence  Ihat 
there  has  been  negligence  on  the  part  of  the  defendant.  The  sort  of 
negligence  imputed  here  is,  either  that  the  defendant  was  unskilful  in 
the  management  of  the  horsi ,  or  imprudent  in  taking  a  vicious  ani- 
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mftl,  or  one  *with  wliose  propensities  or  temper  he  ^was  not  ri^ggg 
sufficiently  acquainted,  into  a  populous  neighbourhood.  The  '- 
evidence  is,  that  the- defendant  was  seen  riding  the  horse  at  a  slow 
pace,  that  the  horse  seemed  restless  and  the  defendant  was  holding  the 
reins  tightly,  omitting  nothing  he  could  do  to  avoid  the  accident ;  but 
that  the  horse  swerved  from  the  roadway  on  to  the  pavement,  where 
the  deceased  was  walking,  and  knocked  him  down  and  injured  him 
fatally.  *I  can  see  nothing  in  this  evidence  to  show  that  the  defendant 
was  unskilful  as  a  rider  or  in  the  management  of  a  horse.  There  is 
nothing  which  satisfies  my  mind  affirmatively  that  the  defendant  was 
not  quite  capable  of  riding  so  as  to  justify  him  in  being  with  his  horse 
at  the  place  in  question.  It  appears  that  the  defendant  had  onlj 
bought  the  horse  the  day  before,  and  was  for  the  first  time  trying  his 
new  purchase, — usinff  his  horse  in  the  way  he  intended  to  use  it.  It 
is  said  that  the  defenaant  was  not  justifiea  in  riding  in  that  place  a 
horse  whose  temper  he  was  unacquainted  with.  But  I  am  of  opinion 
that  a  man  is  not  to  be  charged  with  want  of  caution  because  be  buys 
a  horse  without  having  had  any  previous  experience  of  him.  There 
must  be  horses  without  number  ridden  every  day  in  London  of  whom 
the  riders  know,  nothing.  A  variety  of  circumstances  will  cause  a 
horse  to  become  restive.  The  mere  fact  of  restiveness  is  not  even 
prim£  fade  evidence  of  negligence.  Upon  the  whole,  I  see  nothing 
which  the  learned  Recorder  could  with  propriety  have  left  to  the 
jury. 

WiLLiAMSy  J. — ^I  am  entirely  of  the  same  opinion.  Precisely  the 
same  question  arose  at  the  trial  of  this  cause  as  would  have  presented 
itself  if  the  defendant  had  stood  indicted  for  manslaughter.  It  has 
been  contended  that  there  was  evidence  for  the  jury  that  *the  r^KM 
defendant  was  guilty  of  negligence  in  not  using  due  care  or  ^ 
having  sufficient  skill  to  govern  a  vicious  horse.  I  am  clearlv  of 
opinion,  that,  if  this  had  been  a  trial  for  manslaughter,  the  evidence 
which  was  given  here  could  not  have  been  left  to  a  jury.  It  is  said 
that  prim&  racie  the  defendant  was  guilty  of  negligence  because  he  was 
wrongfully  on  the  foot-pavement.  But  the  fact  of  his  beine  on  the 
foot-pavement  is  nothing  unless  he  was  there  voluntarily :  and,  to  say 
the  least,  it  is  quite  as  consisteut  with  the  facts  proved  that  he  was 
there  involuntarily  as  that  he  was  there  by  his  own  mismanagement. 
I  would  refer  to  the  principle  alluded  to  by  the  Lord  Chief  Justice 
in  Cotton  v.  Wood,  8  C.  B.  N.  S.  568  (E.  C.  L.  R.  vol.  98X  which  it  is 
most  important  to  keep  in  mind  in  all  these  cases,  viz.,  that,  where  the 
evidence  given  is  equally  consistent  with  the  existence  or  non-exist- 
ence of  negligence,  it  is  not  competent  to  the  Judge  to  leave  the  mat- 
ter to  the  jury.  It  was  further  contended  that  there  was  evidence  to 
warrant  the  jury  in  coming  to  the  conclusion  that  the  defendant  was 
riding  a  horse  which  he  knew  not  to  be  fit  for  the  purpose.  I  am  not 
sure  that  Mr.  James  is  not  right  in  saying  that  this  oeclaration  does 
not  charge  anything  of  that  sort.  But,  at  all  events,  there  was  no 
evidence  of  a  scienter. 

WiLLSS,  J. — I  am  of  the  same  opinion,  though  I  must  own  that  at 
the  outset  I  was  much  inclined  to  entertain  a  contrary  view.  The 
discussion,  however,  which  has  taken  place  has  satisfied  me  that  I 
ought  to  concur  w  th  my  Lord  and  my  learned  Brothers.    The  cir- 
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cumstabciB  wbich  very  much  weighed  with  fne,  was,  that  here  was  a 
man  riding  on  the  foot-pavement,  and  therefore  primS  facie  in  the 
wrong.  Btit  then  it  must  be  remembered  that  the  witness  who  proved 
that  fhct  proved  that  he  was  there  against  his  will,  that  the  horse 
♦5971  *showed  symptoms  of  running  away,  and  that  the  defendant 

^  Was  doing  his  best  to  hold  him  in,  and  in  fact  doing  all  be  rea- 
sonably oonld  to  prevent  the  accident.  He  was  there  by  the  will  of  a 
borse  whifeh  was  running  away  with  him  and  resisting  his  'eflForts  to 
Yestrain  hiih.  The  injury  occurred  from  the  vicious  and  unmanage- 
able character*  of  the  horse.  But,  as  has  already  been  pointed  out,  the 
fkct  of  the  deffendant's  riding  an  unmanageable  horse  in  a  public  street 
is  not  to  fix  hi  ha  with  responsibility  unless  it  is  shown  that  he  knew 
the  horse  to  be  vicious  and  unmanageable :  and  that  is  negatived  by 
the  evidence  here.  It  may  be  that  a  horse  is  unmanageable  in  conse- 
quence of  want  of  care  or  skill  on  the  part  of  the  nder.  Want  of 
oare  is  excluded  by  the  evidence.  Want  of  skill  is  matter  of  opinion : 
and  it  is  not  enough  that  the  evidence  is  consistent  with  either  view. 
It  was  very  much  urged,  that,  as  the  defendant  had  only  bought  the 
borse  the  aay  before,  he  was  cttlpably  negligent  in  trying  him  m  such 
a  place.  Bat  that  would  be  imposing  a  restriction  upon  the  rights  of 
the  owners  of  horses  for  which  I  find  no  warrant  in  the  law.  I  can- 
not hold  that  the  defendant  is  liable  on  that  ground,  when  there  was 
no  reason,  so  &r  as  the  evidence  goes,  for  supposing  that  the  animal 
was  a  dangerous  one.  Upon  these  grounds,  I  am  satisfied  that  I  was 
wrong  in  Slinking  there  was  any  evidence  which  could  properly  be 
left  to  the  jury.  It  is  perfectljr  demonstrable  that  there  was  not. 
There  is  yet  another  point  in  which  I  wish  to  make  a  remark,  viz., 
whether  the  same  evidence  which  is  required  in  these  cases  would  suf- 
fice to  Convict  a  man  of  manslaughter.  I  agree  with  my  Brother 
Williams  that  that  would  be  so  in  this  case.  In  1  East's  P.  C.  268, 
264,  treating  of  homicide,  it  is  laid  down  that  '*  the  greatest  possible 
care  is  not  to  be  expected,  nor  is  it  required:  but,  whoever  seeks  to 
*5981  *®^^^^®  himself  for  having  unfortunately  occasioned  by  any  act 

-'  of  his  own  the  death  of  another,  ought  at  least  to  show  that  he 
took  that  care  to  avoid  it  which  persons  in  similar  situations  are  most 
accustomed  to  do,"*— rather  indicating  that  this  should  be  shown  by 
evidence  on  the  part  of  the  person  charged.  The  practice  is  other- 
wise. X  agree  that  the  question  would  be  the  same  in  this  case.  Bot 
there  has  been  a  good  deal  of  discussion  in  modern  cases  as  to  whether 
or  not  jtiries  on  questions  of  this  sort  ought  to  be  told  to  look  at  the 
evidence  as  if  they  were  dealing  with  a  criminal  case.  It  is  of  course 
immaterial  from  which  side  the  evidence  comes  which  shows  that  the 
homicide  is  excusable.  But,  as  at  present  advised,  I  cannot  think 
that  the  jury  in  a  civil  action  should  be  told  that  the  question  is  the 
same  as  if  the  party  was  upon  his  trial  for  manslaughter.  In  a  recent 
case  in  the  Privy  Council, — Cheyt  Ram,  app.,  Chowdhree  Nowbut 
Ram,  resp.,  7  Moore's  Indian  Appeal  Cases  207, — on  a  question 
involving  the  genuineness  or  forgery  of  an  instrument  suea  upon, 
which  the  Courts  in  India  had  opportunity  of  personally  inspecting, 
and  held  genuine,  it  was  helo  to  be  necessary  that  the  evidence  im- 
peaching the  document  be  clear  and  strong  to  justify  the  appellate 
Court  in  reversing  the  decree  appealed  from.    Guarding  mysetf  with 
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this  quali£cation,  I  agree  with  the  rest  of  the  Court  i&  thmkiug  that 
the  evidence  ia  tiiia  case  waa  not  sach  as  ought  to  have  been  submit* 
ted  to  the  jury. 

Keatinq,  J. — ^I  am  of  the  same  opinion.  K  the  evidence  had  shown 
that  this  horse  was  a  quiet  and  manageable  horsey  and  that  the  de- 
ceased at  the  time  he  met  With  the  injury  which  resulted  in  bis  death 
was  walking  on  the  foot-pavement,  I  must  own  I  should  have  thought 
that  there  was  primfi  &oie  *enough  to  eall  upon  the  defendant  1**509 
to  show  that  he  had  used  due  care  and  skill,  because  then  it  ^ 
would  have  been  more  consistent  to  assume  that  the  accident  arose 
from  his  want  of  care  and  skilL  But  here  the  evidence  gets  rid  of 
that  difficulty ;  for,  it  shows  that  the  beast  was  restless  at  the  time, 
that  he  took  fright^  and  that  the  defendant  against  his  will,  and  not 
negligently,  inasmuch  as  he  was  doing  all  he  could  to  avoid  it,  got 
placed  in  the  position  from  which  the  mischief  arose.  That  being  so, 
the  case  is  left  in  this  position*  that  it  is  equally  probable  that  there 
was  not  as  that  there  was  negligence  on  the  part  of  the  defendant. 
The  plaintif!^  therefore,  fails  to  sustain  the  issue  the  afiirmative  of 
which  the  law  casts  upon  her.  Bule  discharged. 


MABKIN  V.  ALDRICH,  Clerk.    Jan.  17. 

Th«  tnsl  •ffd«r  mid«r  (he  7  A  B  Viet.  e.  90>«  i.  33,  coatUUtof  aa  abtohitB  hnr  lo  the  noUonfl  in 
rMptet  of  wUeh  it  b  a  protection, — thoagh  not  in  termt  nn  order  for  distribution  as  well  as  for 
protecUoa. 

And  it  la  not  tbe  less  a  final  order  beeanaa  It  ooataint  alao  an  adoption  af  tba  proposal  far 
paTsanl  of  tlia  debts  nada  in  the  petition. 

Tba  alatatea  A  *  6  Viot  e.  146  and  T  4  •  Viet  Ck  06,  do  not  aatboriie  the  assignees  to  take 
tbe  profits  of  a  benefice,  there  being  no  prorision  therein  eq^olTalent  to  the  65th  section  of  the 
old  InsolTont  Aet»  1*9  VIot  c  110, 

This  was  an  action  by  the  drawer  against  the  acceptor  of  a  bill  of 
exchange  for  43/.  1$$.  6d,,  drawn  on  the  80th  of  January,  1858,  pay- 
able two  months  after  date ;  with  a  count  for  goods  spld,  interest,  and 
money  found  due  upon  accounts  stated. 

Plea,  except  as  to  5/,  18s.  ScL,  part  of  the  money  claimed,  that,  after 
the  contracting  and  accruing  of  the  debts  therein  pleaded  toresoectively, 
and  before  action,  a  petition  for  the  protection  of  the  defenaant  from 
process  was  duly  ana  according  to  tne  form  of  the  statutes  in  such 
case  provided  presented  by  the  ^defendant  to  the  County  C6urt  r#gAQ 
ofSuiSEblk  holaen  at  Woodbridge,  then  having  jurisdiction  in  *- 
the  matter  of  the  said  petition,  and  a  final  order  for  protectiqn  and 
distribution  was  duly  made  in  the  matter  of  the  said  petition  by  tbe 
said  Court,  then  having  jurisdiction  in  that  behalf;  and  that  the 
alleged  debts  therein  pleaded  to  respectively  were  contracted  and 
accrued  before  the  date  of  the  filing  of  the  said  petition,  and  were 
inserted  with  all  requisite  particulars  respecting  the  same  in  the  sche- 
dule of  the  defendant's  debts  annexed  to  the  said  petition,  according 
to  the  provisions  of  the  said  statutes. 

The  plaintiff  for  a  replication  to  the  first  plea  said,  that  the  said 
order  in  the  said  plea  mentioned,  and  therein  alleged  to  be  a  final 
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order  for  protection  and  distribution,  was  and  is  in  the  words,  letters, 
and  figures  following,  and  not  otherwise,  that  is  to  say, — 

''  In  the  County  &>urt  of  Suffolk  holden  at  Woodbridge,  in  the  said 
county. 

*'  In  the  matter  of  the  petition  of  W.  W.  Aldrich,  of  Boyton,  in  the 
county  of  Suffolk,  clerk  and  surrogate  of  the  Archdeaconry  Court  of 
Suffolk  and  Oonsistorial  Court  of  Norwich,  an  insolvent  debtor,  and 
not  being  a  trader  within  the  meaning  of  the  statutes  now  in  force 
relating  to  bankrupts : 

"  Be  it  remembered  that  the  said  W.  W.  Aldrich,  having  presented 
his  petition  for  protection  from  process  to  this  honourable  Goorty  and 
such  petition  having  been  duly  filed  in  Courts  and  the  said  petitioner 
having  duly  appeared  and  been  examined  touching  his  debts,  estate, 
and  effects,  ana  it  appearing  to  the  undersigned  Judge  of  the  said 
County  Court  that  the  said  W.  W.  Aldrich,  by  virtue  of  the  statutes 
in  that  case  made  and  provided,  is  entitled  to  the  protection  of  his 
person  from  being  taken  or  detained  under  any  process  whatever  in 
*6011  ^"^P^^  ^^  ^^®  several  debts  and  claims  ^hereinafter  mentioned, 
-'  a  final  order  is  hereby  made,  to  protect  the  person  of  the  said 
W.  W.  Aldrich  from  being  taken  or  detained  under  any  process  what- 
ever in  respect  of  the  several  debts  and  sums  of  money  due  or  claimed 
to  be  due  at  the  time  of  filing  his  petition  from  the  petitioner  to  the 
several  persons  named  in  his  scheaule  as  creditors,  or  as  claiming  to 
be  creditors  for  the  same  respectively,  or  for  which  such  persons  shall 
have  given  credit  to  the  saia  petitioner  before  the  time  of  filing  his 
petition,  and  which  were  not  then  payable,  and  as  to  the  claims  <^  all 
other  persons  not  known  to  the  said  petitioner  at  the  time  of  making 
this  order,  who  mav  be  endorsees  or  holders  of  any  negotiable  security 
set  forth  in  his  saia  schedule :  And  it  is  hereby  directed  ^at  the  pro- 
posal of  the  said  petitioner  set  forth  in  his  petition,  for  the  payment 
of  his  debts,  be  carried  into  effect  in  the  following  manner,  that  is  to 
say,  to  pay  the  sum  of  80{.  per  annum  by  half-yearly  payments  until 
the  debts  in  his  schedule  are  liquidated, — ^the  first  half-yearly  payment 
to  be  made  on  the  Ist  day  of  November,  1862,  and  the  next  payment 
on  the  1st  day  of  May  following.  Given  under  my  haiu]  this  16lh 
day  of  June,  1858.  "  John  Wobllbdob, 

*'  Judge  of  the  said  County  Court" 

And  the  plaintiff  said  that  he  never  at  any  time  consented  or  agreed 
to  the  said  proposal  of  the  defendant  in  his  said  petition  mentioned,  nor 
did  he  the  plaintiff  ever  at  any  time  agree  or  consent  to  the  making 
of  the  said  order  for  carrying  into  effect  the  said  proposal  of  the  de- 
fendant in  the  manner  tnerein  mentioned,  or  has  he  ever  consented 
thereto:  And  the  plaintiff  further  said  that  he  never  has  accepted  or 
received  any  portion  of  the  said  half-yearly  payments,  or  any  sum  or 
sums  whatever  towards  or  in  liq^uidation  of  the  said  debts  and  causes 
*B021  ^^  ftction  in  the  ^declaration  mentioned,  and  to  which  the  first 
-'  plea  is  pleaded,  but  the  same  remain  and  still  are  wholly  due^ 
unpaid,  and  unsatisfied. 

To  this  replication  the  defendant  demurred,  the  ground  of  demurrer 
stated  in  the  margin  being,  ''  that  the  order  set  out,  coupled  with  the 
matters  stated  in  the  plea,  is  a  bar  to  the  causes  of  action  pleaded  to.'' 
Joinder. 
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And  for  a  second  rejoinder  the  defendant '  said,  that,  under  and  by 
virtue  of  the  statutes  in  that  behalf,  certain  estate  and  effects  of  the 
defendant  became  upon  the  filing  of  the  said  petition  vested  in  the 
registrar  of  the  said  Court,  and  applicable  by  nim  according  to  the 
said  statutes. 

The  plaintiff  demurred  to  the  second  rejoinder  to  the  first  replica- 
tion, the  ground  of  demurrer  stated  in  the  margin  being,  ''  that  the 
facts  stated  in  the  second  rejoinder  do  not  make  the  order  mentioned 
in  the  first  replication  a  bar  to  the  action.*'    Joinder. 

O.  B.  Hughes  ^with  whom  was  Orove^  Q.  C),  for  the  plaintiff. — This 
is  a  mere  protection  from  process,  and  not  pleadable  in  bar.  And, 
assuming  that  an  order  for  distribution  by  the  assignees  would  be 
pleadable  in  bar,  an  order  for  carrying  a  proposal  into  effect  is  not. 
As  to  the  first  point,  there  is  authority;  as  to  the  second,  there  is 
none.  1.  The  first  case  on  the  subject  is  that  of  Toomer  v.  Gingell, 
S  C.  B.  822  (E.  C.  L.  B.  vol.  64^  where  this  Court  held  that  the  order 
under  the  22d  section  of  the  7  &  8  Yict.  c.  96,  only  enured  to  protect 
the  person  of  the  petitioner,  and  was  not  pleadable  in  bar.  Then  came 
the  case  of  Platel  r.  Bevill,  2  Exch.  d08,t  where  the  Court  of  Ex- 
chequer held  that  a  final  order  for  protection  under  the  5  &  tf 
Vict.  c.  116,  and  7  &  8  Vict.  c.  96,  not  only  protects  the  person 
of  the  insolvent,  but  constitutes  an  absolute  bar  to  an  action  for 
*the  debt  as  to  which  it  is  a  protection,  and  may  be  so  pleaded,  r^nr^o 
The  question  came  again  before  this  Court  in  Phillips  v.  Pick-  *- 
ford,  9  C.  B.  459  (E.  C.  L.  R  vol.  67),  but  it  was  decided  upon  another 
point,  viz.  that,  to  constitute  a  bar,  the  plea  must  not  only  show  that 
the  debt  was  contracted  before  the  filing  of  the  petition,  but  also  that 
it  was  inserted  in  the  schedule.  The  Court  expressly  abstain  from 
binding  themselves  bv  the  authority  of  Platel  v.  Bevill.  Cresswell,  J., 
in  delivering  the  judgment  of  the  Court,  says:  "The  question  prin* 
cipally  considered  in  that  case  was,  whether  a  final  order  obtained 
under  the  7  k  8  Vict.  c.  96,  constitutes  an  absolute  bar  to  an  action 
for  the  debts  as  to  which  it  is  a  protection,  or  operates  only  as  a  pro- 
tection of  the  person  of  the  insolvent.  The  Court  of  Exchequer  de- 
cided that  it  is  an  absolute  bar:  and,  after  hearing  a  very  able  argu- 
ment on  that  question,  we  are  disposed  to  agree  with  that  opinion,  but 
abstain  from  binding  ourselves  by  a  decision  on  the  point,  inasmuch 
as  it  appears  to  us,  that,  assuming  the  final  order  to  be  an  absolute 
bar  in  all  cases  where  it  is  a  protection  at  all,  still  the  plea  is  bad. 
In  Platel  v.  Bevill,  the  attention  of  the  Court  does  not  appear  to  have 
been  drawn  to  the  limited  operation  of  the  final  order  made  under  the 
7  &  8  Vict.  c.  96,  viz.  that  it  applies  only  to  debts  in  the  schedule,  and 
not  to  all  debts  contracted  before  the  filing  of  the  petition."  There  is 
no  authority  in  the  Queen^s  Bench  one  way  or  the  other.  That  the 
final  order  was  pleadable  in  bar  under  the  6  &  6  Vict.  c.  116,  s.  10,  is 
clear.  The  question  is,  whether  the  express  provision  in  that  section 
is  to  be  imported  into  the  22d  section  of  the  7  &  8  Vict.  c.  96,  the 
words -of  which  are, — "that  the  final  order  to  be  made  under  the  pro- 
visions of  the  said  Act,  as  amended  by  this  Act,  shall  protect  the 
person  of  the  petitioner  from  being  taken  or  detained  unJer  any  pro- 
cess ♦whatever  in  the  cases  hereinafter  mentioned,  that  is  to  r^a»\A 
say,  from  all  process  in  respect  of  the  several  debts  and  sums  ■- 
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of  money  doe  or  claimed  to  be  doe  at  the  time  of  filing  the  petition 
from  such  petitioner  to  the  sereral  persons  named  in  hie  eehedole  is 
creditors, '  &o.  That  in  terms  only  purports  to  be  a  prolectioa  to  the 
person.  That  the  latter  Act  does  in  some  respects  modify  the  former, 
IS  clear  from  the  jadgment  of  Rolfe,  B.,  in  Platel  v.  BevilL  The 
5  &  6  Vict.  c.  116,  by  as.  7  and  9,  vests  all  the  present  and  future 
estate  of  the  petitioner  in  his  assignees,  but  they  only  get  possession 
of  it  by  filing  a  claim :  whereas,  under  s.  4  of  the  7  &  8  Vict.  c.  96, 
the  property  of  the  petitioner  vests  in  the  assignees  by  virtue  of  their 
appointment.  Then  comes  an  important  provision,  which  is  not  no- 
ticed in  the  judgment  in  Platel  v.  Bevill,  viz.  the  7Sd  section,  which 
enacts,  *'  that,  in  oonstruinK  this  Act,  the  word  ^property'  shall  mean 
and  include  all  the  real  and  personal  estate  and  effects  of  the  petitioner 
within  this  realm  and  abroad  (except  the  wearing  apparel  and  such 
other  articles,  of  the  value  in  that  behalf  aforesaid,  as  may  by  this 
Act  be  excepted  from  the  operation  of  the  said  recited  Act  and  this 
Act),  and  all  the  fnture  estate,  right,  title,  interest,  and  trust  of  such 
petitioner  in  or  to  any  real  or  personal  estate  and  effects  within  the 
realm  or  abroad  which  such  petitioner  may  purchase,  or  which  may 
revert,  descend,  be  devised  or  bequeathed,  or  come  to  him  before  lie 
shall  have  obtained  such  final  order,  and  all  debts  due  or  to  be  doe  to 
such  petitioner  before  he  shall  have  obtained  such  final  order :"  so 
that  the  assignees  under  the  later  Act  have  no  power  to  take  after- 
acquired  property.  [WiLLKS,  J. — I  was  under  an  impression  that  that 
point  was  settled  by  the  judgment  in  Platel  r.  Bevill.  Bolfe,  B.,  says, 
— 2  Exch.  519,t-^'*An  alteration  is  made  in  the  effect  of  the  assign- 
♦6051  ^^^^  ^^  ^^^  official  or  creditors'  ^assignee  by  &  11,  by  vesting 
^  powers  in  them ;  by  s.  17,  vesting  in  them  goods  in  the  appa* 
rent  ownership  of  the  insolvent.  But,  with  respect  to  property  ac- 
quired after  the  final  order,  no  alteration  seems  to  have  been  made. 
By  the  first  Act,  on  the  passing  of  the  final  order,  all  the  estate, 
present  and  future,  of  the  insolvent  vests  in  the  assignees^  as  under  a 
fiat ;  but  then,  by  s.  9,  the  assignees  must  file  a  claim  in  order  to  take 
after-acquired  effects,  and  cannot  take  possession  but  by  an  order  from 
the  Commissioner  or  the  Court  of  review :  so  that,  both  sections  being 
read  together,  it  seems  that  the  assignees  take  all  present  propeiij 
absolutely,  and  have  a  right  to  obtain  all  that  is  subsequently  acquired 
by  the  insolvent.  This  is  the  only  way  of  reconciling  these  contra- 
dictory clauses.  The  4rth  section,  explained  by  the  78d,  leaves  no 
doubt  on  this  question  under  the  second  Act ;  for,  the  appointment 
vests  the  property  of  the  insolvent,  that  is,  all  present  and  future 
estate  which  shall  come  to  him  before  he  ahM  ha*  e  obtained  the  final 
order,  leaving  all  subsequently-acquired  property  to  be  dealt  with 
under  the  former  Act,  for  the  9th  section  of  tnat  Act  is  certainly  not 
repealed.  In  our  view,  the  rights  of  the  assignees  to  after-acquired 
property  are  the  same  under  both  Acts."  Erlk.  C.  J.— The  74th 
section  of  the  7  &  8  Vict,  c  96  enacts  that  "  nothing  herein  contained 
shall  be  construed  to  repeal,  affect,  or  in  any  manner  alter  the  pro- 
visions of  the  said  recitea  Act  (5  &  6  Vict  c.  116),  except  so  fiir  as 
herein  above  expressly  providea,  or  except  so  far  as  the  provisions 
of  the  said  recited  Act  may  be  inconsistent  or  at  variance  with  the 
provisions  of  this  A<  t.^*    Your  argument  has  not  convinced  me:  and, 
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if  it  bad,  I  should  still  adhere  to  the  decision  of  the  Court  of  Exchequer 
in  Platell  v.  Bevill,  with  which  this  Court  seemed  disposed  to  agree  in 
Phillips  V.  Pickford.]  2.  Then,  assuming  that  an  order  *for  r#/»Atf 
protection  and  distribution  would,  under  the  7  &  8  Tict.  c.  96,  ^ 
DC  pleadable  in  bar,  is  this  order,  which  is  not  for  distribution,  but 
for  carrying  out  a  proposal  bj  the  petitioner  to  pay  an  annual  sum  in 
liquidation  of  his  debts,  pleadable  in  bar  7  That  has  never  yet  been 
decided.  In  Platel  r.  Bevill,  it  is  assumed  that  the  final  order  should 
be  a  bar,  where  all  the  property  of  the  petitioner  is  placed  at  the  dis* 
poeal  of  his  creditors.  But,  under  an  order  like  this,  if  the  party 
should  afterwards  come  into  possession  of  property  to  any  amount, 
there  would  be  no  means  of  making  it  available  to  the  satisfaction  of 
his  debts.  By  the  12th  section  of  the  5  &;  6  Vict  c.  116,  the  final 
order  is  only  to  be  varied  if  the  Commissioner  shall  think  fit,  if  he 
sees  reason  to  believe  "  that  the  petitioner  had  not  before  the  making 
of  the  order  sought  to  be  rescinded  made  a  full  disclosure  of  his  estate, 
effects,  and  debts,  or  had  since  the  making  of  such  order  not  given 
notice  to  the  assignees  of  anv  property  after  acquired  by  him.*'  In 
Miles  9.  Pope,  6  C.  B.  294  (E/C.  L.  B.  vol.  67),  where  a  plea  alleging 
that  the  defendant  obtained  a  final  order  for  proteetien  and  disiribtUian, 
under  the  7  &  8  Vict.  c.  96,  was  held  not  to  be  proved  by  the  produc* 
tion  of  a  mere  order  for  personal  protection  under  the  28th  section  of 
that  statute,  Maule,  J^  says :  "  The  plea  is  only  to  be  understood  as 
an  answer  to  the  action,  on  the  around  that  it  sets  up  an  order  that 
the  person  of  the  petitioner  should  be  finallv  protected,  and  his  estate 
distributed.  To  constitute  a  defence,  the  plea  must  be  understood  to 
be  substantially  a  plea  under  the  6  &  6  Vict.  c.  116,  s.  10.  The  order 
produced  is  not  an  order  for  distribution  at  all,  but  a  mere  order  for 
protecting  the  person  of  the  petitioner,  under  s.  28  of  the  7  &  8  Vict, 
c  96,  which  cannot  be  set  up  as  a  bar  to  an  action."  [Eblv,  C.  J. — 
The  9th  section  is  a  distinct  enactment  that  the  after-acquired  property 
*8hall  vest  in  the  assignees.  The  hardship  you  suggest,  tberor  r^taQtr 
fore,  is  only  imaginary.]  This  being  the  case  of  a  clergyman,  ^ 
and  there  being  no  provision  in  the  6  &  6  Vict.  o.  116  or  the  7  &  8 
Vict  o.  96,  equivalent  to  the  6dth  section  of  the  1  &  2  Vict.  c.  110,(a) 
there  are  no  means  of  reaching  his  property :  see  Parry  v.  Jones, 
1  C.  B,  N.  S.  889  (E.  C.  L.  R.  vol  87). 

Mannefi,  eontr^  was  not  called  upon.(&) 

Eblx,  C*  J. — In  this  case  an  order  has  been  made  under  the  7  &  8 

(«)  Whidi  wmU  **  thai  noUiing  in  ihit  Aol  MBUln«d  ikall  •ztond  to  Mtklo  Um  auigBM  or 
vtlgneM  of  Uko  eiuto  Mid  effect«  of  Miy  mob  prifonor,  belog  a  bonefleod  olorgymaa  or  oantfl^ 
to  Iho  iooome  of  aacb  benefice  or  euraoy  for  tbo  parpotei  of  this  Aot :  Prorided  alwayi  tbst  it 
ibaU  bo  Uwful  for  ineb  Mtignee  or  Msigoeei  to  apply  for  and  obtain  a  feqaeitration  of  tb« 
proita  of  any  aaob  benafiM,  for  the  paynent  of  tbo  dobta  of  nob  prisoner;  and  tbe  order  Ibr 
appointiog  an  aingnoo  or  aaaigneea  of  aaob  priaonar,  in  pnmaaea  of  tblt  Aot,  abaU  ba  a  infl- 
dont  warrant  for  the  granting  of  taob  aequeatration,  without  any  writ  or  other  proceedings  to 
authorise  the  same ;  and  such  sequestration  shall  accordingly  be  issued,  as  the  same  might 
bare  been  issued  upon  any  writ  of  levari  facias  founded  upon  any  Judgment  against  such 
priaonar." 

See  tbe  eerrsfpoadiag  proTision  Is  tha  new  Bankraptej  uA  lasolTant  Aet,  14  4  25  Viet,  e 
1S4,  8. 135. 

(5)  Tbe  points  marlted  for  argument  on  tha  part  of  the  defendant,  ware  as  follows : — "  That 
tbe  plea  arers  a  final  order  for  protection  and  distribution  made,  and  that  the  subsequent 
plaadtngi  do  aot  show  that  so  snob  final  order  has  bean  made." 
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Vict.  c.  96,  for  tbe  discharge  of  the  insolvent  (the  defendant),  and  for 
the  protection  of  his  person  from  process,  which  strictly  complies 
with  all  the  requisitions  of  that  statute.  It  has  been  solemnly  de- 
*6081  ^^^^  ^J  ^^®  Court  of  Exchequer  in  Platel  v.  Bevill,  2  *£xch. 

-I  608,t  tnat  a  plea  like  this  is  a  good  plea  in  bar :  and  that  de* 
cision  is  in  my  judgment  entirely  consistent  with  the  statute.    The 
10th  section  of  the  6  &  6  Tict  c.  116  expressly  enacts,  that,  if  any 
suit  or  action  is  brought  against  any  petitioner  for  or  in  respect  of  any 
debt  contracted  before  the  date  of  filing  his  petition,  it  shall  be  a  suffi- 
cient plea  in  bar  of  the  said  suit  or  action  that  such  petition  was  duly 
presented,  and  a  final  order  for  protection  and  distribution  made  by  a 
commissioner  duly  authorized,  whereof  the  production  of  the  order 
signed  by  the  commissioner,  with  proof  of  the  handwriting,  shall  be 
sufficient  evidence."    The  subsequent  statute,  7  &  8  Vict.  c.  96,  s.  22, 
says  that  the  final  order  shall  be  an  order  for  the  protection  of  the 
person  of  the  petitioner  from  all  process  in  respect  of  the  several  debts 
and  sums  of  money  due  or  claimed  to  be  due  at  the  time  of  filing 
the  petition :  and  the  Court  of  Exchequer  decided  it  to  be  a  bar  to 
any  action  in  respect  of  any  debt  as  to  which  the  petitioner  was  dis- 
charged by  the  Act.  The  second  is  an  amending  statute,  and  is  declared 
by  8.  74  not  to  alter  the  provisions  of  the  former  Act  except  so  &r  as 
is  therein  expressly  provided,  or  its  provisions  inconsistent  with  those 
of  the  former  Act.    Then,  is  a  final  order  for  protection,  with  a  direc- 
tion that  the  petitioner's  proposal  for  the  payment  of  his  debts  be 
carried  into  effect  in  a  ^iven  manner,  equally  a  bar  with  a  final  order 
for  protection  and  distribution  ?    The  main  argument  which  has  been 
urged  by  Mr.  Sughea,  is,  that  the  former  ought  not  to  be  a  bar,  be- 
cause there  might  be  after-acquired  property  which  might  be  xnade 
available  for  the  liquidation  of  the  debts  of  the  petitioner, — the  party, 
for  instance,  might  obtain  his  discharge  upon  a  proposal  to  pay  SOL  a 
year  towards  the  liquidation  of  his  deots,  and  he  mieht  the  next  day 
*6091  ^^™®  ^^^  property  worth  80001.  a  year.    I  do  not  *affect  to 

^  interfere  with  the  exercise  of  discretion  by  the  County  Court 
Judge :  but,  as  I  read  the  9th  section  of  the  6  &  6  Vict  c.  116,  there 
is  express  power  to  deal  with  after-acquired  property  for  the  benefit 
of  the  creditors,  if  the  County  Court  Judge  or  the  Commissioner  shall 
think  fit  to  make  an  order.  It  enacts  in  general  terms  "that  the  as- 
signees shall  be  entitled  to  claim  and  demand  from  the  petitioner  at 
any  time  after  the  final  order  any  estate  and  efiects  acquired  by  him 
after  such  final  order  shall  have  been  made,  and  all  such  estate  and 
effects  shall  be  vested  in  such  assignees,  &c.,  and  they  shall  hold  the 
same  in  like  manner  as  they  held  the  estate  and  effects  of  the  peti- 
tioner transferred  by  force  of  the  final  order:  provided  that  no 
assignee,  &o.,  shall  be  authorized  to  take  possession  of  any  such  after- 
acquired  estate  and  effects,  &c.,  except  under  an  order  <^  a  Commis- 
sioner, or  of  the  Court  of  review  in  oankruptcy,"  &c.  It  seems  to  me 
that  that  is  a  totally  distinct  provision  from  s.  12,  which  enacts  ''that 
it  shall  be  lawful  for  any  creditor  or  official  assignee  or  other  assignee, 
at  any  time  after  the  final  order  shall  have  been  made,  to  give  one 
month's  notice  to  the  petitioner,  either  by  personal  service,  or,  if  he 
cannot  be  found,  by  service  at  the  place  oi  his  residence  mentioned  in 
his  notice  of  petition,  that  such  creditor  intends  to  apply  by  motion 
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to  the  said  Commissioner,  or,  in  case  of  his  death,  resignation,  or 
removal,  to  the  Commissioner  appointed  to  succeed  him,  that  the  final 
order  be  rescinded  as  far  as  relates  to  the  protection  of  the  petitioner's 
person  from  process,  and  as  &r  as  relates  to  the  effect  of  sach  order 
m  bar  of  suits  and  actions ;  and  the  said  Commissioner  shall,  upon 
hearing  the  matter  of  such  motion,  and  any  evidence  in  support  of  it» 
and  what  the  petitioner  has  to  allege  against  it,  and  any  evidence 
against  it,  and,  upon  examining  the  petitioner,  iF  he  shall  desire  to  be 
examined,  or  if  the  *Commissioner  shall  think  At,  proceed  to  r«ai  a 
make  such  rescinding  order  as  is  hereinbefore  mentioned,  if  he  '- 
sees  reason  to  believe  that  the  petitioner  had  not  before  the  making 
of  the  order  sought  to  be  rescinded  made  a  full  disclosure  of  his 
estate,  effects,  and  debts,  or  had  since  the  making  of  such  order  not 

?'iven  notice  to  the  assi^ees  of  any  property  after  acquired  by  him." 
hat  enables  the  Commissioner  or  Judge  to  vary  the  final  order,  where 
there  has  been  any  concealment  on  the  part  of  the  petitioner :  and  it 
is  entirely  distinct  from  the  power  given  by  s.  9  as  to  after-acquired 
property,  which  does  not  authorize  the  Commissioner  or  Juase  to 
vary  the  final  order,  but  enables  him  to  make  a  subsequent  order  to 
enable  the  assignees  to  possess  themselves  of  the  after-acquired  pro* 
perty.  It  seems  to  me  that  there  is  no  hardship  in  this :  and  I  think 
the  decision  of  the  Court  of  Exchequer  in  Plate!  v.  Bevill  fully  applies 
to  the  case  before  us. 

Williams,  J. — I  am  of  the  same  opinion.  As  to  the  first  point,  I 
agree  that  we  are  bound  by  the  decision  of  the  Court  of  Exchequer 
in  Platel  v,  Bevill,  that  a  good  plea  in  bar  is  ^ven  b^  the  10th  sec- 
tion of  the  6  &  6  Vict  c.  116.  The  second  point  is  this,  that,  assum- 
ing that  there  is  sufficient  foundation  for  a  plea  in  bar  if  the  case  is 
within  that  section,  the  defendant  cannot  bring  himself  within  it  be- 
cause  this  is  not  a  final  order  for  protection  and  distribution,  but  for 
protection  only.  This  point  was  argued  on  two  assumptions,  viz., 
that,  where  there  is  an  order  for  carrying  into  effect  a  proposal  of  the 
insolvent,  the  consequence  of  adding  that  is,  that  there  is  no  present 
cession,  and  no  power  to  seize  after-acquired  property.  I  think  that 
neither  of  these  assumptions  is  warranted  by  the  language  of  the  Act. 
It  must  be  observed  that  the  form  of  the  final  order  given  in  the  7  & 
8  Vict,  c  96  *does  not  say  anything  about  distribution.  There  r«gi  i 
Vi  nothing  in  the  Act  to  warrant  the  notion  that  that  part  of  the  *•  *' 
order  which  relates  to  the  proposal  of  the  petitioner  is  to  paralyze  the 
other  provision.  The  4th  section  of  the  6  &  6  Vict.  c.  116  enacts  that 
the  order  "shall  be  called  a  final  order,  and  shall  be  for  the  vesting 
of  his  estate  and  effects  in  the  assignees,  or  for  the  carrying  into  effect 
such  proposal  as  the  petitioner  shall  have  set  forth  in  his  petition.'' 
With  respect  to  future  property,  no  doubt,  if  a  special  proposal  has 
been  made  by  the  petitioner,  and  has  been  fairly  carried  out,  that  will 
verv  much  guide  the  Commissioner  in  the  exercise  of  his  discretion 
undicr  s.  9.  For  these  reasons,  it  seems  to  me  that  the  order  in  ques- 
ti<Hi  is  a  final  order  within  the  10th  section  of  the  6  &  6  Vict.  c.  116, 
and  a  bar  to  this  action. 

WiLLSS,  J. — I  «m  of  the  same  opinion.  It  is  quite  unnecessary  to 
compare  the  language  of  the  two  statutes,  after  the  very  elaborate 
judgment  of  Baroo  Bolfe  in  Platel  v.  BevUl.    It  is  oleari  that»  under 
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tbe  7  &  8  Vict.  c.  96,  the  final  order  oonstitates  an  absolute  bar  to  the 
actions  in  respect  of  which  it  is  a  protection.  Having  decided  to  fol- 
low that  case^ — which  I  do  as  tnach  from  opinion  as  because  it  is  the 
decision  of  a  Court  of  co-ordinate  jurisdiction^-^it  is  unnecessary  to 
sa^  more.  The  10th  section  of  the  5  &  6  Vict,  c  116  enacts,  that, 
**'  if  any  suit  or  action  is  brought  against  any  petitioner  for  or  in 
respect  of  any  debt  contracted  before  the  date  of  filing  bis  petition,  it 
shall  be  a  sufficient  plea  in  bar  of  the  said  suit  or  action,  that  such 
petition  was  duly  presented,  and  a  final  order  for  protection  and  dUtri- 
huXion  made  by  a  Ciommissioner  duly  authorized."  That  is  now 
changed,  the  22d  section  of  the  7  &  8  Vict  c.  96  enacting  that  "  the 
*6121   ^°^^  order  to  be  made  under  the  provisions  of  the  *5  &  6  Vict. 

-*  c.  116,  as  amended  by  this  Act,  shall  protect  the  person  of  the 
petitioner  from  being  taken  or  detained  under  any  process  whatever" 
in  the  cases  thereinafter  mentioned ;  "  and  such  final  order  shall  be  in 
the  form  specified  in  Schedule  A.  No.  8."  The  form  there  given  is 
"to  protect  the  person  of  the  petitioner  from  being  taken  or  detained 
under  any  process  whatever  in  respect  of  the  several  debts  and  sums 
of  money  aue  or  claimed  to  be  due  at  the  time  of  filing  his  petitioa 
from  the  said  petitioner  to  the  several  persons  named  in  his  schedule 
as  creditors  or  as  claiming  to  be  creditors  for  the  same  respectively,** 
&c.,  and  then  it  proceeds, — "  And  it  is  hereby  directed  that  the  pro- 
posal of  the  said  petitioner  set  forth  in  his  petition,  for  the  payment 
of  his  debts,  be  carried  into  effect  in  the  following  manner,  that  is  to 
say/'  &c.  It  is  only  necessary  to  refer  to  s.  4  of  the  5  &  6  Vict,  c  116, 
to  see  what  order  the  Commissioner  is  authorized  to  make :  it  is  thus 
described, — "  which  order  shall  be  called  a  final  order,  and  shall  be 
for  the  protection  of  the  person  of  the  petitioner  from  all  process,  and  for 
the  vesting  of  his  estate  and  effects  in  the  assignees^  or  for  the  carrying 
into  effect  such  proposal  as  the  petitioner  shall  have  set  forth  in  his  petition,*" 
When  such  an  onler  had  been  made,  I  should  have  thought  that  suffi- 
cient. It  has  been  strongly  urged  upon  us,  that  there  is  a  great  hard- 
ship on  the  creditors  that  the  insolvent  should  be  discharged  when  he 
gives  up  nothing  which  can  be  made  available  for  distribution  amongst 
his  creditors.  But  the  same  sort  of  hardship  was  as  strongly  insisted 
upon  in  a  case  of  Laurie  v.  Bendall,  12  Q.  B.  634  (E.  C.  L.  B.  vol.  64^ 
not  very  long  after  the  statute  was  passed.  But  Patteson,  J.,  said : 
"  There  is  nothing  in  the  language  or  the  Act  to  make  it  requisite 
in  every  instance  that  the  insolvent  should  have  property.  Aa 
*6131  ^^^^^S^^^^^  o^  property  is  no  necessarjr  part  of  the  *prooeedin^s^ 

^  because,  under  this  Act,  the  estate,  if  there  be  any,  vests  in 
the  assignee  on  the  passing  of  the  final  order."  It  is  clear  that  tbe 
assignment  of  property  is  no  necessary  part  of  the  proceedings.  The 
7th  section  of  the  6  &  6  Vict.  c.  116  vests  in  the  assignees,  from  tbe 
passing  of  the  final  order,  the  whole  estate  of  the  petitioner,  present 
and  future,  as  well  real  as  personal,  without  any  deed  or  conveyanoe. 
For  what  purpose  does  it  vest  in  them  ?  Necessarily  as  trustees  either 
for  the  insolvent  or  his  creditors.  It  is  hardlv  necessary  to  say  for 
which.     The  legislature  provides  for  the  case  of  there  being  present 

?roperty  of  the  petitioner,  and  also  (by  s.  9)  for  future  property, 
*hat  section  enacts  **  that  the  said  assignees  shall  be  entitled  to  claim 
and  demand  £rom  the  said  peti/  ioner,  at  any  time  after  the  aaid  final 
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order,  any  estate  and  effects  acquired  bj  him  at  any  time  after  such 
order  shall  have  been  made ;  and  all  such  estate  and  effects,  of  what 
kind  soever  and  wheresoever  situate,  shall  be  absolutely  vested  in 
such  assignees  upon  their  filing  a  copy  of  their  claim,  served  upon  the 
petitioner  personally,  or  bv  leaving  it  at  the  place  of  residence  men- 
tioned in  his  notice  of  petition,  ana  they  shall  hold  the  same  in  like 
manner  as  they  held  the  estate  and  effects  of  the  petitioner  transferred 
by  force  of  the  final  order  as  hereinbefore  provided."  The  legislature 
has  provided  for  the  case  of  there  being  property  presently  to  pass, 
and  also  for  the  acquirement  of  ftrtUTc  property  by  the  assignees  under 
8.  9.  I  apprehend  the  best  way  of  ascertaining  the  meaning  of  the  9th 
section,  is,  to  see  what  were  the  corresoonding  provisions  of  the 
former  insolvent  Acts.  Turning  to  the  1  ac  2  Vict,  c.  110,  we  find  a 
series  of  sections  for  dealing  with  future  property.  Thus,  by  s.  87, 
the  insolvent  was  required  before  adjudication  to  execute  a  warrant 
of  attorney  to  confess  judgment  for  the  amount  of  the  *debts  r^o^A 
stated  in  the  schedule,  upon  which  the  Court  was  to  be  at  '- 
liberty  to  permit  execution  to  be  taken  out  when  it  should  be  made 
to  appear  to  its  satisfaction  that  he  was  of  ability  to  pay  such  debts, 
or  any  part  thereof,  or  that  he  was  dead  leaving  assets  for  that  pur- 
pose. And  by  s.  88,  it  was  provided,  that,  where  the  insolvent  should 
after  his  discharge  become  entitled  to  property  which  could  not  be 
taken  in  execution,  the  assignees  might  apply  to  the  Court  for  relief, 
and  the  Court  might  order  the  prisoner  to  be  remanded  to  custody 
until  he  transferred  such  property.  So,  by  s.  89,  as  to  stock  in  the 
public  funds,  &c.  It  seems  to  me  that  it  was  clearly  intended  in  s.  9 
to  provide  short!  v  for  what  was  provided  for  by  these  and  other  enact- 
ments. It  is  said  that  s.  9  does  not  apply  to  an  ecclesiastical  benefice, 
which  can  only  be  got  at  by  sequestration.  That  may  be :  there  is  no 
provision  in  either  the  6  &  6  Vict.  c.  116  or  the  7  &  8  Vict.  c.  96 

2uivalent  to  the  55th  section  of  the  1  &  2  Vid  c.  110,  antfe.  p.  607. 
LI  that  that  comes  to,  is,  that  there  is  a  class  of  cases  to  which  the 
9tli  section  does  not  apply.  Parry  v.  Jones,  1  C.  B.  N.  S.  889  (E.  C. 
L.  B.  vol.  87),  seems  to  be  an  authority  for  that.  If  a  creditor  obtains 
a  judgment  which  is  valid  at  the  time  of  the  final  order,  and  upon 
which  a  writ  of  sequestrari  facias  has  been  issued,  such  writ,  it  seems, 
cannot  be  set  aside.  All  that  can  be  said  however,  is,  that  this  is  a 
casus  omissus  in  s.  9. 

Keating,  J. — I  am  of  the  same  opinion.  If  Mr.  Sughe$  could  have 
sustained  the  position  which  he  assumed,  viz.,  that  after-acquired 
property  could  not  be  got  at  under  the  6  &  6  Vict  c.  116  aikl  7  &  8 
Vict.  c.  96,  he  would  have  introduced  a  v&ry  formidable  difficulty. 
He  founds  his  argument  on  this,  that  the  12th  *8ection  is  con-  p^>.^ « 
fined  only  to  two  oases,  viz.,  where  the  petitioner  has  failed  at  ^  ^ 
the  time  of  his  petition  to  make  a  full  disclosure  of  hia  estate  and 
effects,  or  where  he  has  omitted  to  give  notice  to  the  assignees  of  any 
property  after  acquired  by  him ;  and  that  the  Commissioner  haa  no 
power  to  deal  with  after-acquired  property  in  any  other  cases.  But  it 
seems  to  me  that  the  12th  section  applies  to  the  state  of  things  existing 
at  the  time  the  final  order  is  obtainea,  and  that  the  9th  section  applies, 
not  to  the  varying  of  the  order  which  has  been  already  made,  but 
gives  the  Commissioner  juriadicti<Mi  to  deal  with  after*aoquired  pro* 
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perty  by  means  of  a  subseq^uent  order.  Under  these  circnmstances,  I 
feel  no  difficulty  whatever  in  holding  that  the  final  order  under  the 
7  &  8  Tict.  c.  96,  is  not  the  less  pleadable  in  bar  because  it  containsi 
besides  the  order  for  the  protection  of  the  person  of  the  petitioner  from 
process,  the  adoption  of  the  proposal  made  by  him  on  filing  his  peti- 
tion.   There  must  therefore  be  judgment  for  the  defendant. 

Judgment  for  the  defendant. 


*616]    ♦GAREARD  and  Another  v.  GUIBILEI.    Jan.  11. 

lo  an  action  againit  baron  for  gooda  told  to  the  feme,— it  ia  not  oompetoDt  to  tha  Jndfa  to 
anend  the  record  at  the  trial  by  adding  the  feme  aa  n  defendant,  and  an  allegation  thni  th* 
goods  were  told  to  her  dam  aola. 

The  S33d  teotion  of  the  Common  Law  Prooednre  Act,  1852,  waa  not  intended  to  apply  to 
the  Joinder  of  partiea,  already  provided  for  by  ■•.  85-^9. 

This  was  an  action  brought  by  the  plaintifb,  silversmiths  and  jewel- 
lers in  London,  to  recover  the  sum  of  88  Z.  ISa.  6dL  for  goods  supplied 
by  the  plainti£&  to  the  defendant's  wife,  Lady  Sophia  Guibilei,  oefore 
her  marriage  with  the  defendant. 

The  declaration  was  in  the  ordinary  indebitatus  form,  for  goods  sold 
to  the  defendant.  The  particulars  of  demand  endorsed  on  the  writ 
were  as  follows  :— 

"  1855. 

"  Jane  22.  Repairing  gold  hanting-watoh ;  new  aeoond  hand 

New  ehatl  to  marble  yase       .  •  •  • 

28.  A  Bet  of  carbande  and  diamond  atads      •  • 

"  1856. 
'*  July  16.  A  set  of  lapis  stada     .  .  •  •  • 

A  gold  signet  rinir,  with  blood-alone         •  • 

Engraying  "  Lela^"  on  ditto 
**  Aug.  6.  Tongue  to  sapphire  brooch  .  •  •  . 

"  Dec.  8.  New  gold  setting  to  emerald,  single  stone  and  resetting 
- 1857. 
**  July  20.  Set  of  enamel  studs  with  opals  and  diamonds 

Set  of  light  blue  enamel  studs  with  pearl  centres 
"  Aug.  8.  Set  of  green  enamel  studs  with  pearl  centres 

Registering  and  postage      ..... 


The  defendant  served  a  notice  to  admit  in  the  action,  requiring  the 

{)1aintifiB  to  admit  his  certificate  of  marriage  with  Ladj  Sophia  Guibe- 
ei,  dated  May  22d,  1861. 

*A171       ^^^  ^^  ^^^^  before  Keating,  J.,  at  the  sittings  in  Middlesex 
J  after  last  Trinity  Term,  the  pwintifb  proved  the  sale  of  jewel- 
lery to  Ladv  Sophia  Onibilei  before  her  marriage,  to  the  value  of  88iL 
13«.  6dl,  and  her  subsequent  marriage  to  the  defendant. 

The  defendant's  counsel  objected  to  the  non-joinder  of  the  wife  as  a 
co-defendant,  and  the  variance  between  the  declaration  and  the  evi- 
dence, and  submitted  that  the  Judge  had  no  power  to  cure  the  defects 
by  amendment 

The  learned  Judge  allowed  an  amendment  by  joining  the  wife  as  a 
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defendant  in  the  action,  and  also  an  amendment  in  the  declaration  by 
alleging  goods  sold  to  the  defendant's  wife  before  the  marriage. 

A  verdict  was  taken  for  the  plaintiffs  for  the  amount  claimed,  leave 
being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the 
Court  should  be  of  opinion  that  the  learned  Judge  had  no  power  to 
amend. 

R.  E.  Tamer  accordingly,  in  Michaelmas  Term  last,  obtained  a  rule 
nisi  to  enter  a  nonsuit,  on  the  ground  that  the  defendant's  wife  was 
not  a  party  to  the  action,  and  that  the  Judge  had  not  the  power  to 
amena  the  record.  He  submitted  that  neither  the  S6th,  87th,  nor  89th 
sections  of  the  Common  Law  Procedure  Act,  1852,  applied  to  the  non- 
joinder of  a  defendant ;  and  that  the  222d  section,  wnich  was  mainly 
relied  on  by  the  plaintiffs  at  the  trial,  had  no  application  to  a  case 
of  misjoinder  or  non-joinder  of  parties,-— citing  Wickens  t;.  Steel,  2 
C.  B.  N.  S.  488  (E.  C.  L.  R.  vol.  89).  He  further  submitted  that  this 
was  an  attempt  to  join  the  real  defendant,  against  whom  the  writ  was 
not  issued,  and  as  against  whom,  if  she  survived  her  husband,  the 
remedy  would  survive.  [Williams,  J. — It  is  rather  a  case  of  va- 
riance.   The  goods  were  never  sold  to  the  husband.] 

^Needham  now  showed  cause. — Assuming  that  the  special  r^tg-i  o 
provisions  of  the  Common  Law  Procedure  Act,  1862,  as  to  I- 
misjoinder  or  non-joinder  of  parties,  do  not  apply  to  a  case  like  the 
presenty  it  is  submitted  that  the  222d  section  (a)  gives  ample  power  to 
make  any  amendment  which  may  be  necessary  to  determine  the  con- 
troversy between  the  parties.  [Willes,  J. — ^In  Blake  v.  Done,  7 
Jurist,  N.  S.  1306,  the  Judge  at  Nisi  Prius,  in  an  action  of  ejectment 
by  the  mortgagee  of  trust-property,  amended  the  record  by  adding  the 
names  of  the  trustees  as  claimants :  and  the  Court  of  Exchequer  held 
that  he  was  justified  by  s.  222  in  so  doing.]  No  inconvenience  or 
injustice  could  result  from  allowing  such  an  amendment,  seeing  that 
the  husband  defends  for  his  wife  even  where  she  is  joined  for  con- 
formity :  and  it  is  for  the  Judge  at  the  trial,  looking  at  the  record,  and 
at  the  evidence,  to  say  what  is  "the  real  question  in  controversy 
between  the  parties,"— Wilkin  v.  Reed,  15  C.  B.  192  (E.  C.  L.  R.  vol. 
80).  Such  an  amendment  was  within  the  discretion  of  the  Judge  even 
before  the  Common  Law  Procedure  Act.  Thus,  in  Horton  v.  The 
Inhabitants  of  Stamford,  1  C.  &  M.  773,t  where  the  plaintiff,  by  mis- 
take, had  proceeded  against  the  inhabitants  of  the  hundred  instead  of 
the  bcTough  *of  S.,  in  an  action  for  damage  by  rioters  under  r«gi  g 
the  7  &  8  G.  4,  c.  81,  the  Court  of  Exchequer  amended  the  ^ 
writ  and  subsequent  proceedings  by  striking  out  the  word  *'  hundred," 
and  substituting  the  word  "  borough,"  the  time  for  bringing  a  fresh 
action  having  expired.  Bayley,  B.,  there  says :  "  This  is  an  action 
brought  in  substance  against  the  inhabitants  of  Stamford.  The  plain- 
tiff says  that  he  has  been  injured,  and  that  they  are  liable  to  him  for 
the  damage.    The  Act  of  Parliament  gives  him,  as  he  supposes,  a 

(a)  Wbioh  enaota  that  "  it  fbalt  be  lawftil  for  the  superior  Conrti  of  eommon  law  and  every 
Jadge  thereof,  and  any  Judge  fitting  at  Nisi  Prina,  at  all  timea  to  amend  all  defecta  and  errora 
in  any  prooeeding  in  oivil  eauaea,  whether  there  ia  anything  in  writing  to  amend  by  or  not,  and 
whether  the  defect  or  error  be  that  of  the  party  applying  to  amend  or  not ;  and  all  anch  amend- 
menta  may  be  made  with  or  without  eoata,  and  upon  aocb  terma  aa  to  the  Court  or  Judge  may 
•eem  At;  and  all  aueh  amendmenta  aa  may  be  neceaaary  for  the  purpoae  of  determining  in  the 
•zitting  auit  the  real  queatlon  in  controTeray  between  the  partiea,  ahall  be  ao  made." 
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remedy.  He  has  attempted  to  sue  the  proper  persons,  so  as  to  raise 
the  question  whether  he  has  a  remedy  tinder  the  Act  of  Parliament. 
He  has,  however,  mistaken  the  name  of  the  district  or  place.  It 
appears  to  me  that  we  should  be  doing  injustice,  if  we  were  to  allow 
him  to  be  concluded  by  such  a  mistake.  If  the  record  were  to  go 
uncorrected  to  trial,  justice  would  be  defeated  merely  because  the 
advisers  of  the  plaintiff  have  been  guilty  of  a  slip.  There  are  instances, 
even  in  the  case  of  penal  actions,  where  the  Courts  have  allowed 
amendments,  and  have  given  as  their  reason  for  such  amendments 
that  the  parties  would  be  too  late  if  the  amendments  were  not  allowed. 
Plaintiffs^  names  have  been  added  and  changed  repeatedly ;  and,  since 
the  late  Bankrupt  Act,  we  have  had  several  recent  instances  where 
the  names  of  the  official  assignees  of  bankrupts  have  been  added,  to 
prevent  a  &ilure  of  justice."  [Willbs,  J. — The  subject  was  very 
much  discussed  in  this  Oourt  in  Taylor  v.  Best,  14  C.  B.  487  (E.  C. 
L.  B.  vol.  78).(a)  I  should  have  thought  it  mattered  little  whether 
the  party  sought  to  be  added  was  a  plaintiff  or  a  defendant.]  The 
terms  of  the  222d  section  are  as  wide  as  can  be :  and  the  mere  &ot 
that  certain  prior  clauses  have  been  specially  directed  to  the  adding 
or  striking  out  of  parties,  does  not  prevent  reliance  being  placed  upon 
*B201   *^^^^  general  provision, — more  especially  as  those  sections  aeal 

-I  only  with  non-joinder  or  misjoinder  of  plaintifis,  the  l^isla- 
ture  perhaps  intentionally  leaving  the  non-joinaer  of  a  defendant  to 
be  dealt  with  under  the  general  power  conferred  by  s.  222.  The  case 
of  Blake  v.  Done  seems  to  embrace  this  case.  This  was  an  action  of 
ejectment  brought  in  the  name  of  the  cestui  que  trust  only.  At  the 
trial,  an  application  was  made  to  amend  by  aoding  the  names  of  the 
trustees  as  claimants.  The  Judge  allowed  it,  and  the  Court  held  that 
he  had  done  right.  It  was  urged  there  that  the  222d  section  did  not 
apply  to  the  joinder  of  parties.  Pollock,  C.  B.,  there  says :  "  I  am 
not  prepared  to  say  that  the  earlier  clause  justifies  the  amendment: 
but  I  am  quite  satisfied  that  the  222d  section  is  quite  sufficient.  Tech- 
nically it  amounts  to  this, — whatever  amendments  are  required,  either 
in  the  names  of  the  parties  or  otherwise,  may  be  made.(i)  The  object 
is,  to  bring  the  real  question  before  the  Court ;  and  the  Judge  at  Nisi 
Prius  is  at  liberty  to  make  the  necessary  alterations."  Channell,  B., 
says:  ^*I  will  assume  that  the  S5th  section  does  not  give  this  power; 
but  the  222d  section  does  not  apply  to  any  particular  form  of  actioiu 
I  think  it  was  intended  to  enkrge  and  increase  the  powers  previouslj 
given:  it  must  be  read  along  with  the  85th  section,  which  e^)ecially 
applies  to  the  joinder  of  parties ;  and,  if  the  222d  section  was  intended 
to  increase  and  enlarge  the  powers  of  the  Court  in  that  respect,  the 
exercise  of  the  power  in  this  instance  being  as  salutary  as  any  that 
can  be  imagined,  I  am  justified  in  saying  that  the  power  exists  under 
the  Act."  And  Bramwell,  B.,  says :  **  When  we  read  the  222d  section, 
*A211  ^^^  intention  appears  to  be,  that  ^whatever  special  power  of 

-'  amendment  was  not  previously  given,  by  inadvertence  or  other- 
wise, should  be  given  thereby ;  and  it  may  be  that  there  is  a  general 
power  of  amendment  by  adding  plaintiffs,  although  there  is  a  special 

(a)  And  see  Johnson  v.  Ooilett,  18  C.  B.  728  (B.  C.  h.  R.  vol.  86). 

{b)  This  is  qaaliaed  by  the  obserrationi  of  the  ■am«  learned  Judge  in  giring  JodgueiBt  ii 
thia  omae  in  tbe  Ooart  of  error.    Vide  potU 
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power  of  adding  plaintiffs,  and  therefore  it  is  not  inconsistent  that  a 
general  power  of  amendment  should  exist.  Therefore,  if  s.  35  does 
not  apply,  we  can  have  recourse  to  s.  222,  and  in  doing  so  we  are  not 
acting  contrary  to  the  sections  named,  for  the  sections  may  be  read 
together." 

Jfar/dy^  in  support  of  the  rule. — ^The  fair  inference  from  the  earlier 
sections, — whicn  define  the  amendments  which  are  to  be  allowed  in 
the  oases  there  dealt  with, — is,  that  there  is  no  power  of  amendment 
in  a  case  like  this:  and  there  are  manifestly  good  reasons  why  there 
ahoald  not  be.  [Williams,  J. — If  a  defendant  is  added,  he  has  bad 
no  notice  of  the  previous  proceedings.  The  legislature  seems  to  have 
assumed  that  a  man  might  not  like  to  be  made  a  defendant  in  a  suit 
at  the  time  of  trial,  and  therefore  did  not  provide  for  the  case  of  add- 
ing a  defendant  without  bis  consent.  The  question  is,  whether  it 
makes  any  difference  that  the  person  sought  to  be  added  is  the  wife, 
who  is  in  the  power  of  her  husband  ?]  The  very  next  section  (s.  40) 
deals  with  the  case  of  husband  and  wife.  If  the  legislature  had 
intended  to  make  the  wife's  an  exceptional  case,  they  would  have  pro- 
vided for  it.  Many  attempts  have  been  made  to  bring  cases  within  s. 
222,  where  the  provisions  of  the  earlier  sections  fell  short:  but  in  no 
case  has  a  defendant  been  allowed  to  be  added.  Horton  v.  The  Inha- 
bitants of  Stamford,  1  C.  &  M.  778,t  was  a  mere  case  of  misnomer. 
The  same  parties,  substantially,  remained  on  the  writ  as  before  the 
amendment  In  Bobson  v.  Doyle,  3  Ellis  k  B.  396,  the  Court  expressly 
say  that  *"s.  222  clearly  has  no  appKcation  to  a  case  of  mis-  f^ma 
joinder:"  and  Crompton,  J.,  in  the  course  of  the  argument,  '■ 
observes,  that,  "  if  s.  222  were  thus  to  override  the  earlier  sections, 
the  conditions  annexed  to  the  amendment,  in  s.  87,  could  not  be 
secured."  In  Wickens  v.  Steel,  2  C.  B.  N.  S.  488  (E.  C.  L.  K.  vol.  89), 
which  was  also  a  case  of  misjoinder  of  parties,  Cockburn,  C.  J.,  like- 
wise held  that  s.  222  has  no  application  to  joinder  of  parties.  With 
regard  to  Blake  v.  Done,  that  was  a  case  of  ejectment,  which  stands  on 
different  grounds.  [Williams,  J. — Ejectment  is  left  under  the  equi- 
table jurisdiction  of  the  Court.  The  22l8t  section  enacts  that  ''  the 
sereral  Courts  and  the  Judges  thereof  respectively  shall  and  may  exer- 
cise OTcr  the  proceedings  the  like  jurisdiction  as  heretofore  exercised 
in  the  action  of  ejectment,  so  as  to  insure  a  trial  of  the  title,  and  of 
actual  ouster,  when  necessary,  only,  and  for  all  other  purposes  for 
which  such  jurisdiction  may  at  present  be  exercised ;  and  the  provi- 
sions of  all  statutes  not  inconsistent  with  the  provisions  of  this  Act, 
and  which  may  be  applicable  to  the  altered  mode  of  proceeding,  shall 
remain  in  force  and  oe  applied  thereto."  It  is  unnecessary,  therefore. 
to  say  whether  the  earlier  sections  did  or  did  not  apply  to  ejectment.] 
It  is  said  that  no  hardship  could  result  from  the  course  here  pursued. 
Bat,  the  wife  being  joined,  if  her  husband  died,  the  judgment  would 
survive  as  against  the  wife ;  and,  if  she  died,  as  against  her  personal 
representative.  [Williams,  J. — ^The  amendment  gives  the  plaintiffs 
that  which  they  never  sought  to  obtain  by  their  writ,  viz.,  a  judgment 
against  the  wife.] 

Erle,  G.  J. — This  rule  seeks  to  set  aside  a  verdict  found  for  the 
plaintiff,  and  to  enter  a  nonsuit,  on  the  ground  that  the  amendment 
made  at  the  trial  was  one  which  is  not  authorized  by  law.    I  am  of 
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*62S1  ^P^^^^^  ^^^^  *^^®  ™^^  should  be  made  absolute.  The  action  is 
-'  brought  by  the  plaintiffs  for  the  price  of  goods  alleged  to  have 
been  sold  and  deliverea  to  the  defendant.  It  turned  out  at  the  trial 
that  no  goods  were  in  point  of  fact  sold  to  the  defendant ;  but  that  the 
goods  in  question  were  sold  to  the  defendant's  wife  before  her  inter- 
marriage with  the  defendant:  and  therefore  it  was  clear  that  the  plain- 
tiffs must  be  nonsuited,  unless  the  record  was  amendable  and  amended 
by  making  the  wife  a  party  to  it.  The  amendment  was  therefore 
applied  for,  and  granted.  Was  that  amendment  properly  made  ?  It 
IS  admitted  that  the  earlier  sections  of  the  Common  Law  Procedure 
Act,  1852,  relating  to  misjoinder  or  nonjoinder  of  parties,  do  not  con- 
fer this  power :  but  it  is  said  that  the  case  falls  within  the  222d  sec- 
tion, which  enacts  in  general  terms  that  "  all  such  amendments  as  may 
be  necessary  for  the.  purpose  of  determining  in  the  existing  suit  the 
real  question  in  controversy  between  the  parties*^  shall  be  made.  It 
13  contended  by  Mr.  Needham  that  the  amendment  here  made,  by 
making  the  wife  a  party  to  the  suit,  was  necessary  for  the  purpose  of 
determining  in  the  existing  suit  the  real  question  in  controversy 
between  the  parties,  and  that  no  injustice  will  be  done  thereby.  It  ia 
true  that  no  injustice  will  be  done  if  both  husband  and  wife  continue 
alive  until  the  plaintiffs  have  obtained  the  fruits  of  their  judgment 
But,  suppose  the  husband  shall  die,  this  hardship  would  be  imposed 
on  the  wife,  viz.,  that  a  judgment  upon  the  amended  record  would  be 
operative  against  her.  That  is  a  possible  hardship  to  which  I  think 
she  ought  not  to  be  exposed.  Moreover,  if  this  amendment  be  allow- 
able under  s.  222,  it  may  be  made  at  any  time, — after  trial  and  ver- 
dict. But,  surely  the  legislature  never  could  have  intended  to  place 
a  new  defendant  upon  the  record  at  the  trial,  to  be  at  that  late  stage 
*6241  '^^^"K^^  ^^^^  ^  condition  of  *liability,  without  any  notice,  and 
^  without  consent.  In  any  other  case  than  that  of  husband  and 
wife,  it  would  obviously  be  a  most  glaring  injustice.  There  are  seve- 
ral sections,  beginning  with  s.  84  and  ending  with  s.  89,  which  are 
addressed  specifically  to  joinder  of  parties.  It  would  seem  as  if  the 
legislature  in  that  part  of  the  statute  were  considering  what  powers 
they  should  confer  upon  the  Court  or  Judge  as  to  the  putting  on  and 
striking  parties  off*  tne  record.  I  think  it  is  manifest  that  these  sec- 
tions provide  for  all  the  cases  as  to  joinder,  with  the  exception  of  the 
action  of  ejectment,  which  stands  upon  its  own  peculiar  grounds.  Then 
section  40  contains  a  special  provision  as  to  the  joinder  of  claims  by 
husband  and  wife.  I  think  there  is  great  force  in  the  argument  which 
was  founded  upon  that  section.  The  Court  of  Queen's  Bench  in  the 
case  of  Eobson  v.  Doyle,  8  Ellis  &  B.  896  (E,  C.  L.  B.  vol.  77)^  and 
this  Court  in  Wickens  v.  Steel,  2  C.  B.  N.  S.  488  (E.  C.  L.  B.  vol.  89), 
seem  to  have  considered  that  the  222d  section  does  not  apply  to  the 
adding  or  removing  of  parties  from  the  record.  And,  as  to  the  case 
of  Blake  v.  Done,  7  Jurist,  N.  S.  1306,  the  proper  answer  was  given 
to  that  during  the  argument,  viz.,  that  it  was  an  action  of  ejectment, 
which  is  so  far  the  creature  of  the  Court  that  they  might  always  mould 
the  proceedings  so  as  to  insure  the  trial  of  the  real  title.  As  to  the 
case  of  Horton  w.  The  Inhabitants  of  Stamford,  1  C.  &  M.  773,t  the 
answer  was  given  by  Mr.  Markby:  that  was  in  truth  a  mere  case  of 
misnomer    the  plaintiff  had  a  claim  against  the  district;  he  sued  tbtf 
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hundred,  and  the  inhabitants  of  the  borough,  who  were  the  real  par- 
ties to  the  sait,  appeared:  the  amendment  consisted  in  setting  right 
the  mere  mistake  in  the  name  of  the  district.  But  it  is  far  beyond 
the  principle  on  which  amendments  are  allowed,  to  bring  into  the  suit 
at  the  trial  one  whom  the  plaintiff  at  the  time  of  the  commencement 
of  the  action  *never  thought  of  charging.  I  would  be  r^gos 
extremely  willing  to  sustain  this  amendment^  if  I  could  think  *- 
it  at  all  justifiable.  But  I  cannot  come  to  any  other  conclusion  than 
that  it  is  a  case  which  is  not  within  the  intention  of  the  legislature, 
and  would  form  a  bad  precedent.  The  rule  must  be  absolute,  to  enter 
a  nonsuit. 

WiLLiAKS,  J.— I  am  of  the  same  opinion.  If  this  amendment  were 
upheld,  the  effect  would  be  to  turn  this  into  an  action  against  the  wife, 
against  whom  the  plain tifi&  did  not  by  their  writ  seek  a  judgment. 
Not  to  rely  upon  the  argument,  that^  to  say  that,  because  the  present 
case  is  not  included  in  any  of  the  special  clauses  of  the  Common 
Law  Procedure  Act  as  to  joinder  of  parties,  recourse  may  be  had  to 
the  general  section,  would  render  the  special  clauses  superfluous,— -an 
argument  which,  nevertheless,  I  consider  to  be  entitled  to  much 
weight, — it  is  enough  to  say  that  the  222d  section  was  not  intended  to 
warrant  an  amendment  which  would  enable  a  plaintiff  to  get  a  judg- 
ment which  he  never  contemplated  when  he  commenced  his  action. 
It  would  not,  in  truth,  be  making  an  amendment  in  the  action,  but 
giving  the  plaintiff  a  new  one. 

WiLLBS,  J. — I  am  of  the  same  opinion.  A  husband  is  not  liable 
to  be  sued,  simpliciter,  for  debts  contracted  by  his  wife  before  mar- 
riage :  he  is  only  joined  for  conformity.  The  present  action,  therefore, 
was  substantially  misconceived.  I  cannot  help  thinking,  looking  at 
the  parties  and  at  the  pleadings,  that  the  real  contest  between  the 
parties  was  intended  to  be  whether  the  defendant  was  or  was  not  liable 
alone :  and  I  own  I  should  have  entertained  considerable  doubt  whe- 
ther that  was  a  case  for  the  exercise  of  the  power  conferred  by  the 
latter  words  of  the  222d  section  of  the  ^Common  Law  Pro-  r^gog 
cedure  Act.  But  I  think,  for  other  reasons,  this  rule  ought  to  *- 
be  made  absolute.  I  can  quite  understand  the  propriety  of  amending 
by  adding  a  trustee,  in  ejectment,  because  there  the  real  question  is, 
whether  the  person  who  sues  has  a  right  to  the  possession  of  the  land, 
and  it  is  immaterial  to  the  defendant  whether  the  legal  right  is  in  him 
or  in  another  as  trustee  for  him ;  and  the  22l8t  section  retains  the 
power  which  the  Court  always  had  of  dealing  equitablv  with  the  pro- 
ceedings in  ejectment,  by  adding  a  demise,  and  so  on.  Another  serious 
objection  to  this  amendment  exists.  The  Court  has  only  jurisdiction 
by  reason  of  the  writ,  and  that  roust  be  against  the  person  who  is  to 
be  brought  before  the  Court  by  the  process.  The  Common  Law  Pro- 
cedure Act,  1852,  did  not  mean  to  interfere  with  that  general  princi- 
ple. The  38th  section  deals  with  the  case  of  one  debtor  pleading  the 
non-joinder  of  one  who  ought  to  have  been  joined  as  a  co-defendant ; 
and  there  power  is  given  to  the  plaintiff)  without  any  order,  to  amend 
the  writ  and  declaration  by  adding  the  name  of  the  person  named  in 
the  plea  as  a  co-contractor,  serving  the  amended  writ  upon  the  person 
so  named,  and  proceeding  against  him  as  if  the  date  of  the  amend- 
ment was  the  date  of  the  commencement  of  the  action, — the  party  so 
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joined  being  of  oonrse  at  liberty  to  plead  to  the  action.  The  S5ih 
section,  which  authorizes  the  addition  of  a  plaintifl^  requires  the  con- 
sent of  the  partj,  either  in  person  or  by  writing  nnder  his  band,  to 
his  being  so  joined.  There  is  good  reason  why  a  similar  proTision 
is  not  made  in  the  case  of  a  de^ndant ;  for,  there  is  little  probability 
of  a  party  consenting  to  be  put  upon  the  record  as  a  defendant  It 
would  be  contrary  to  principle,  howerer,  to  make  a  man  a  defendant 
against  his  will  and  without  serring  him  with  any  process.  The 
*6271  ^^^°?  ^^  ^  plaintiff  is  not  so  onerous  a  thing  as  the  adding  a 
-'  *defendant ;  yet  there  the  legislature  have  taken  care  that  no 
undue  advantage  shall  be  obtained  and  no  injustice  done.  It  is  a 
golden  role  of  law  that  no  person  shall  be  injuriously  affected  by  the 
act  of  another,  unless  he  has  ratified  or  assented  to  it.  We  are'  here 
called  upon  to  say  that  this  lady  shall  be  put  in  a  situation  in  which 
she  may  suffer  detriment,  but  can  gain  nothing,  and  that  without  her 
eonsent,  and  without  any  express  provision  of  the  legislature  to  war- 
rant it.  If  the  legislature  had  meant  that  this  should  be  done,  they 
would  undoubtedly  have  said  so  in  plain  terms,  and  would  not  hare 
left  it  to  loose  and  uncertain  inference  and  conjecture.  Then,  can  it 
make  any  difference  that  here  the  party  sought  to  be  added  is  the  wi& 
of  the  defendant?  I  am  of  opinion  that  it  cannot  I  mu  clearly  of 
opinion  that  the  amendment  was  wrong.  I  am,  however,  glad  it  was 
made  at  the  time,  inasmuch  as  it  was  very  desirable  that  the  matter 
should  be  put  in  a  train  to  prevent  further  litigation.  The  result  is 
that  a  nonsuit  must  be  entered. 

Keating,  J. — ^I  entirely  agree  with  the  rest  of  the  Court  in  think- 
ing that  this  amendment  was  improperly  made.  The  earlier  sections 
do  not  warrant  it :  and  s.  222  clearl v  was  not  intended  to  provide  for 
an  amendment  by  adding  a  party,  whether  plaintiff  or  defendant.  The 
only  possible  doubt  that  could  be  suggested  arises  from  the  peculiar 
relation  of  these  parties  as  husband  and  wife.  But,  for  the  reasons 
already  given,  I  am  satisfied  that  the  222d  section  does  not  give  the 
Court  power  to  add  the  name  of  the  wife. 

Bule  absolute  accordingly  .(a) 

(a)  Afllniwd  in  the  Bxoheqaer  Chamber,  Hilaiy  VaQstion,  1861.    Vide  poit. 


♦628]  *DAVEY  ».  PEMBEKTON.    Jon.  28. 

In  an  eetion  for  an  alleged  libel,  the  Conrt  allowed  tbe  defendant  to  inepeet  and  take 
limile  cbpiee,  <'  by  photograph  or  otherwise,"  of  the  dooomenti  referred  to  in  the  deelantioa. 

This  was  an  action  for  a  series  of  libels  on  the  plaintiff,  contained 
in  certain  letters  alleged  to  have  been  written  by  the  defendant 

Bovill,  Q.  C,  on  a  former  day  in  this  term,  on  the  part  of  the  de- 
fendant,— ^upon  an  affidavit  by  him  positively  and  unequivocally 
denying  that  he  was  the  author  of  the  alleged  libels, — obtained  a  rule 
calling  upon  the  plaintiff  to  show  cause  why  the  defendant,  his  attor- 
ney  and  witnesses,  should  not  respectively  be  at  liberty  to  inspect  and 
take  fac-simile  copies,  by  photograph  or  otherwise,  of  the  several 
letters  and  envelopes  referred  to  in  the  declaration.     He  submitted 
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that  the  whole  importance  of  the  documents  depended  upon  the  pre- 
cise form  of  them,  and  that  copies  in  the  ordinary  way  would  ba 
useless.  He  stated  that  photographs  had  been  taken  in  Hughes  v. 
Lady  Dinorben,  and  that  the  case  could  not  have  been  satisfactorily 
tried  without  them. 

ffonyman  now  showed  cause. — He  submitted,  that,  if  the  Court 
allowed  the  defendant  to  take  copies  as  prayed  by  this  rule,  they  would 
at  all  events  do  as  Crompton,  J.,  did  in  the  case  referred  to,  viz.,  im- 
pose upon  the  defendant  as  a  condition  that  he  should  furnish  the 
Slaintiff  with  a  list  of  the  persons  he  intended  to  bring  to  inspect  the 
ocuments, — ^which  he  stated  to  be  a  reasonable  and  a  well-known  and 
recognised  condition, — for  that  otherwise  the  defendant  might  bring 
twenty  persons  to  in^>ect  the  documents,  and  only  call  one  of  them 
at  the  trial ;  or,  if  photographs  were  taken,  might  show  them  to  any 
number  of  persons,  and  so  altogether  evade  the  rule. 

*Bovill,  Q.  C^  aad  Gfarth^  in  support  of  the  rule. — The  only  i-^^aa 
object  of  the  defendant  is,  to  obtain  accurate  copies  of  the  *- 
alleged  libela.    The  defendant  will  gain  no  undue  advantage  from  it^ 
nor  will  the  plaintiff  .sustain  any  prejudice. 

Eble,  C.  J. — It  seems  to  me,  that,  by  granting  this  application,  we 
shall  be  furthering  the  interests  of  truth  and  justice :  and  I  cannot 
see  any  possible  prejudice  that  can  arise  to  the  plaintiff 

WiLLES,  J. — I  am  of  the  same  opinioiL  I  must  say  I  am  totally 
unaware  of  the  existence  of  any  such  rule  as  that  suggested  by  Mr. 
Htmyman.  It  is  not  usual  to  call  upon  a  party  to  give  notice  of  the 
witnesses  he  intends  to  call.  The  only  excepted  case  that  I  am  aware 
of  is  that  of  high  treason.  It  may,  for  aught  I  know*  be  fraught  with 
great  disadvantage  to  the  administration  of  justice  to  introduce  such 
a  practice. 
WiLLiAUS,  X,  and  Euluno^  J.,  concurred. 
Honyman  asked  for  costs. 

Eble,  C.  J. — It  is  my  invariable  practice  to  make  the  party  seeking 
the  inspection  to  bear  the  costs  of  it. 
WiLLBS,  J. — The  costs  of  the  rule  will  be  costs  in  the  cause. 
Eblb,  G.  J. — And  the  costs  of  the  inspection  plaintiff's  costs  in  any 
event. 

The  rule  was  drawn  up  as  follows, — "  That  the  defendant, 
his  attornev  and  witnesses  respectively,  be  at  liberty  to 
inspect  and  take  *fac-simile  copies  by  photograph  rMOA 
or  otherwise  of  the  several  letters  and  envelopes  '- 
referred  to  in  the  declaration ;  that  the  costs  of  and  occa* 
aioned  by  Uiis  application  to  the  Court  do  abide  the  event 
oi  this  cause;  and  that  the  plaintiff's  costs  of  and  occa- 
sioned by  the  said  inspection  and  copies  be  his  costs  in  the 
cause  in  any  event" 
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Be  ARABELLA  WOODMAN.    Jan.  16. 

The  Conit  raftised  to  allow  a  oertifleate  of  aokDOwledgment  taken  in  Ontario,  vnder  the  S  4 
4  W.  4,  c  74,  to  be  filed,  where  the  affidaTit  of  TeriflcaUon  purported  to  be  awom  before  ''J.  8., 
an  attorney  of  the  Supreme  Coart"  The  affidavit  rnnvt  be  iworn  before  a  magiitrate^  and  kii 
anthority  to  administer  oathi  oertifled  by  a  notaiy  pnblic. 

Pbbntigs  moved  that  the  proper  officer  under  the  S  &  4  W.  4, 
c.  74,  might  be  directed  to  receive  and  file  the  certificate  of  an  ac- 
knowledgment taken  under  a  special  commission  at  a  village  in  the 
county  of  Ontario  called  Oshawa.  The  affidavit  of  verification  was 
sworn  before  one  John  Smith,  who  described  himself  as  an  attorney 
of  the  Supreme  Court.  There  was  no  notarial  certificate,  nor  any 
affidavit  of  circumstances  to  excuse  the  absence  of  it.  But  there  was 
an  affidavit  that  Mr.  Smith  was  a  person  duly  qualified  to  take  affi- 
davits in  the  district.  It  was  submitted,  that,  inasmuch  as  the  requir- 
ing the  affidavit  to  be  sworn  before  a  mac^strate  was  a  mere  rule  of 
fractice,  it  was  competent  to  the  Court  to  dispense  with  its  observance, 
n  re  Daly,  5  C.  B.  128,  was  referred  to,  where,  in  the  case  of  an  ac- 
knowledgment taken  in  a  remote  part  of  India,  the  Court,  in  Uea  of 
a  notarial  certificate,  received  the  certificate  of  the  Major-General  in 
command  of  the  district,  upon  production  of  an  affidavit  stating  his 
rank  and  verifjring  his  handwriting. 

•ftQi  1  Bf^B,  C.  J. — ^In  a  recent  case  of  In  re  Anne  Smith,  *10  C.  B. 
^^^J  N.  S.  844  (E.  C.  L.  R.  vol.  100),  we  held  a  similar  objection 
to  be  fatal.  There,  the  affidavit  verifying  the  taking  of  an  acknow- 
ledgment at  Wellington,  in  New  Zealand,  purported  to  be  sworn  before 
'*  John  King,  a  solicitor  of  the  Supreme  Court  of  Wellington,  and  a 
Commissioner  for  taking  affidavits  there,"  and  we  felt  bound  to  reject 
it.  The  practice  requires  the  affidavit  to  be  sworn  before  a  magistrate, 
and  fortified  by  a  notarial  certificate. 

The  rest  of  the  Court  concurring.  Prentice  took  nothing. 


EICKE  V.  JONES.    Jan.  24. 

To  a  declaration  for  the  price  of  certain  rolnnteers'  nniformt,  the  defendant  pleaded  that  tht 
eontnust  waf  corruptly  entered  into  (in  riolation  of  the  49  O.  8,  e.  126),  with  intent  that  the 
defendant  might  hare  a  certain  military  commiMion  ^— Held,  that  the  plea  diseloeed  no  fllcgil- 
ity  within  the  itatata. 

The  first  count  of  the  declaration  stated  that  theretofore,  to  wit,  on 
the  29th  of  September,  1860,  in  consideration  that  the  plaintifl^  at  the 
request  of  the  defendant,  would  clothe  twenty  volunteers  of  the 
southern  division  of  the  40th  Middlesex  rifie' volunteers  with  uni- 
forms, the  defendant  promised  to  p)ay  for  the  said  uniforms  at  the  rate 
of  SI  15s.  per  man,  within  three  months  from  the  day  and  year  afore- 
said :  Averment,  that  the  plaintiff  did  within  a  reasonable  time  after 
the  said  promise  clothe  twenty  volunteers  of  the  southern  division  of 
the  40th  Middlesex  rifle  volunteers  with  uniforms,  and  did  all  things 
necessary  on  his  part  to  entitle  him  to  be  paid  for  the  same  by  the 
defendant  at  the  rate  aforesaid,  and  that  the  time  for  the  defendant  to 
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pay  for  the  said  uniforms  had  elapsed;  jet  the  defendant  had  not  paid 
for  the  same,  and  the  *price  of  the  said  aniforms  still  remained  r^^oo 
wholly  dae  and  unpaid  to  the  plaintifil  ^ 

There  was  also  a  count  for  money  payable  by  the  defendant  to  the 
plaintiff  for  work  and  materials,  for  goods  sold  and  delivered,  and  for 
money  due  upon  accounts  stated. 

Sixth  plea, — ^that  the  defendant  made  the  promise  in  the  first  count 
mentioned,  and  the  agreements  by  which  the  debts  in  the  second 
count  mentioned  were  contracted,  to  the  intent  hereafter  mentioned, 
and  the  plaintiff  corruptly,  and  against  the  form  of  the  statute  (49  G.  3, 
c.  126)  in  such  case  made  and  provided,  took  the  said  contract  and 
made  the  said  agreements  to  the  intent  that  the  defendant  might  have 
a  certain  military  commission. 

To  this  plea  the  plaintiff  demurred,  the  ground  of  demarrer  stated 
in  the  plea  being,  "that  it  is  not  illegal  to  supply  the  defendant  with 
volunteers'  uniforms,  with  intent  that  he  might  obtain  a  commission.'* 
Joinder. 

B.  Clarke,  in  support  of  the  demurrer,  was  stopped  by  the  court.(rr) 

BristoWf  contr&.(6) — The  plea  is  good  and  an  answer  'to  the   c»g3Q 
declaration.    The  contract  is  void  by  the  6  &  6  E.  6,  c.  16,   ^ 
and  49  O.  8,  c.  126.    It  roust  be  taken  upon  this  record,  that  the 
plaintiff  entered  into  the  agreement  stated  m  the  plea  for  the  corrupt 
pur|)ose  therein  mentioned. 

Erlb,  C.  J. — I  can  discover  no  corruption  here  to  bring  the  case 
within  the  statute.  To  constitute  the  offence,  the  contract  must  be 
connected  directly  or  indirectly  with  the  person  capable  of  furthering 
the  application  for  the  office. 

The  rest  of  the  Court  concurring,        Judgment  for  the  plaintiff. 

(a)  TIm  pointi  marked  for  argnment  on  the  part  of  the  plaintiff  were : — 
"  I.  That  it  \b  not  illegal  for  the  plaintiff  to  tnpply  the  defendant  with  Tolnnteeri'  anlfonna 
with  the  intent  that  the  defendant  might  obtain  a  oommiaiion : 
**  1  That  the  statate  49  0.  S,  e.  126,  referred  to  in  the  iizth  plea,  li  Inapplicable: 
"  8.  That,  it  being  coneeded  that  the  military  oommiuion  referred  to  in  the  sixth  plea  waa  a 
eommiasion  in  a  rolnnteer  eorpa,  snch  a  commiiaion  is  not  within  the  words  of  the  Act  or  the 
mischief  sought  to  be  therebj  corrected.'* 
(6)  The  points  marked  for  argnment  on  the  part  of  the  defendant  were  as  fellows : — 
**  That  the  plea  alleges  a  eontraet  illegal  according  to  the  statate  referred  to,  and  brings  the 
esse  within  the  statate :  That,  for  the  pnrposee  of  the  argnment,  it  is  not  conceded  that  the 
commission  was  to  be  in  a  Tolunteer  corps :  That,  if  it  were  so  conceded,  the  Court  would  be  at 
a  loss  how  to  deal  with  the  question,  as  the  donstitntion  of  the  supposed  Tolnnteer  corps  is  not 
stated  on  the  record:  That,  if  the  plaintiff  contends  that  some  rolnnteer  corps  was  meant,  and 
that  a  commission  in  that  corps  is  not  a  military  commission  within  the  meaning  of  the  statute, 
he  shoald  have  taien  issue,  and  not  demurred :  and  that,  even  if  the  Court  could  sec  that  a 
ToKinteer  corps  not  within  the  statate  was  meant,  they  might  and  ought  to  hold  the  contract 
void  as  oontraiy  to  public  policy,  and  treat  the  statute  as  cTldence  of  the  requira-nents  of  publio 
policy,  and  to  a  great  extent  as  merely  deelaratoiy  of  the  common  law ;  bat  no  snch  qnestion 
ii  open  to  the  Coort  on  this  record." 


♦HOWLETT  V.  TABTE.    •Tirn.  84.  [*634 

The  diseretioB  of  the  Court  or  a  Judge  as  to  aUowing  or  withholding  costs,  under  the  15  &  16 
Viet  c  M,  t.  4,  is  to  be  exercised  with  reference  to  the  propriety  of  bringing  the  action  in  the 
Bvperior  Court  at  tha  time  it  \b  brought,  and  not  with  reference  to  the  complications  which 
Bay  be  introduced  by  the  acutenees  of  the  special  pleader. 
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This  was  an  aetion  brougfat  to  reoorer  the  mim  of  112.  5«.  for  a 
year  and  a  half's  reot  of  a  piece  q(  land  at  Putney,  in  the  ooanty  of 
Surrey,  under  an  agreement  dated  the  29th  of  September,  1853, 
whereby,  amongst  other  things,  the  defendant  agreed  to  pay  the  plain- 
tifif  annually  the  sum  of  11  10«.,  and  the  plaintiff  agreed  to  grant  him 
a  lease  of  the  said  piece  of  land  as  soon  as  he  should  have  ereotod 
thereon  a  certain  messaage,  as  described  in  the  said  agreement. 

The  declaration  contained  two  counts,  the  first  founded  upon  the 
agreement,  the  second  for  use  and  occupation.  The  defendant  pleaded, 
— ^first,  never  indebted, — secondly,  that  his  tenancy  bad  before  the 
plaintiff^s  cause  of  action  accrued  resolved  itself  into  a  tenancy  from 
year  to  year,  and  had  then  been  pat  an  end  to  by  the  defendant  by  a 
notice  to  quit.  To  the  second  plea  the  plaintiff  replied  specially  an 
estoppd  by  reason  of  the  defendant  having  omitted  to  raise  that 
defence  in  a  former  action  upon  the  same  agreement.  The  defendant 
demurred  to  that  replication,  and  upon  the  argument  of  the  demurrer 
obtained  judgment,— 10  C.  B.  N.  S.  818  (E.  C.  L.  R  vol.  100). 

The  issue  of  fact  was  tried  before  the  secondary  of  London  on  the 
12th  of  July  last,  when  it  was  submitted  on  the  part  c^the  defendant 
that  the  agreement  was  void  under  the  8  &  9  Yict.  c.  106,  s.  3,  as  pro* 
fessin^  to  create  a  demise  and  not  being  a  deed.  The  secondary, 
inclining  to  this  view,  directed  the  jury  accordingly,  and  they  foond 
for  the  defendant  on  the  first  issue, — leave  being  reserved  to  the 
plaintiff  to  move  to  enter  a  verdict  for  him  for  111,  5a.,  if  the  Court 
*68o1  ^^^^^^  ^  ^^  opinion  that  the  deed  was  not  void  under  *the 
^  statute,  A  rule  nisi  was  accordingly  obtained  in  Michaelmas 
Term  last,  which  was  afterwards  made  absolute,  to  enter  a  verdict  for 
the  plaintiff  on  the  first  issue  as  to  the  first  count  for  112.  5a.,  and  for 
the  defendant  on  the  same  issue  as  to  the  second  count. 

Dowdeatoell,  for  the  plaintiff,  now  moved  for  a  rule  to  authorize  the 
master  to  tax  the  plaintiff's  costs,  under  the  15  &  16  Yict.  a  54^  s. 
4.(a)  He  submitted  that  the  action  and  the  defence  were  of  such  a 
nature  as  to  justify  the  plaintiff  in  suing  in  the  Superior  Court  for 
the  purpose  of  establishing  the  validity  of  the  agreement.  [Willb, 
J. — The  question  in  issue  involved  a  great  deal  more  than  the  anM)unt 
of  the  rent  in  question.]  • 

T,  J.  Clark  showed  cause  in  the  first  instance. — ^The  question  to  be 
tried  was  a  mere  question  of  fact, — whether  or  not  a  new  agreement 
had  been  substituted  for  the  old  one.  At  the  date  of  the  issuing  of 
the  writ,  the  matter  in  dispute  was  perfectly  simple.  The  defendant 
is  not  to  be  mulcted  in  the  costs  of  a  trial  in  the  superior  Court 
because  the  plaintiff  has  thought  fit,  by  putting  a  very  ingenious  repli- 
cation upon  the  record,  to  introduce  an  unnecessary  complication  into 
the  cause.(6) 

Ekle,  C.  J. — I  quite  agree  with  Mr.  Clark,  that  our  discretion  as  to 
the  allowing  or  withholding  costs  is  to  be  exe/cised  with  reference  to 
the  consideration  whether  at  the  time  of  the  commencement  of  the 

(a)  Th«  application  had  alroady  beta  mad*  U  Bylea,  J.,  ai  Chaaiberi ;  bat  ha  rafbrrad  tht 
matter  to  the  Court. 

(6)  See  Dunston  r.  Patarion,  S  C.  B.  N.  8.  459  (B.  C.  L.  B.  rol.  89) ;  5  0.  B.  K.  S.  ttt,  STf 
(S.  C.  L.  R.  Tol.  94). 
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action  it  was  *one  tbat  was  fit  to  be  brought  in  the  superior  r^goa 
Court.  The  question  here  was  certainly  one  of  great  import*  *- 
ance  to  the  plaintiff,  viz^  whether  the  defendant  was  to  get  rid  of  the 
liabilitj  under  a  building  agreement  which  was  to  enure  for  ninetj 
years.  I  do  not  know  any  case  which  would  require  more  knowledge 
of  the  law  to  determine  rightly  than  the  question  raised  here.  It 
seems  to  me  that  the  case  was  one  which  was  eminently  fit  for  the 
judgment  of  a  superior  Court. 

The  rest  of  the  Court  concurred. 

Clark. — ^As  he  was  sent  to  the  Court  by  the  learned  Judge,  the 
defendant  ought  not  to  be  charged  with  the  costs  of  this  rule. 

Eble,  C.  J. — The  ordinary  rule  is  that  the  costs  of  such  a  motion 
should  be  costs  in  the  cause ;  and  I  see  nothing  to  make  this  case  an 
exception.  Rule  accordingly. 


♦HENRY  CASWELL.  Appellant;  SAMUEL  COOK,  Re-  r^^j 

spondent.    Jan.  27.  '- 

TIm  18tk  teetloB  «r  Um  MarktU  and  Fain  CUaies  Ae^  IMf  (!•  4  11  VIM.  e.  14),  anaetf 
Ibapi  **  afker  tbe  market  place  is  open  £or  pablie  dm,  ererj  person  other  than  a  lieeAaed  hawker 
who  ahall  tell  or  expose  for  sale  in  anjr  place  within  the  prescribed  limits  except  in  his  own 
dwelling-place  or  shop,  any  articles  in  respect  of  which  tolls  are  by  the  special  Act  authorized 
to  be  taken  in  the  market,"  shall  forfeit  46*. 

The  SSth  seetioa  of  the  Wolverbamptoa  ImproTement  Act,  1868  (16  Jb  17  Viet  e.  zxriii.), 
•naeta  that  **  the  local  beard  and  their  lessees  may  from  time  to  time  demand  and  take  from 
aaj  person  ooeupying  or  nsing  any  shop,  stall,  stand,  bench,  or  ground  space  in  any  market- 
place for  the  time  being  under  the  management  of  the  local  board,  and  used  as  a  general  market, 
such  toHs  as  the  local  board  or  tbehr  lessees  from  time  to  time  appoint,  not  exceeding  the  sereral 
tolls  apeelfied  In  the  schedule  A.  te  the  Aet  annezed :"  aad  the  aehedule  in  terms  imposed  the 
"  tall"  0B  the  oeett|»ier  of  **  erery  shop,  stall,  or  grouid  q[»aoe"  in  the  market,  and  not  upon  the 
eMBBSodities  sold  or  exposed  for  sale  there : — 

Held,  that  a  person  who  sold  fruit  and  fish  (which  are  marketable  articles j  from  doortodeor 
within  the  prescribed  limits,  did  not  thereby  become  Kable  to  the  penalty  imposed  by  the  13th 
■eetieo  of  the  general  Aet : 

And  that  the  **  prescribed  limits"  meant  the  limits  to  which  the  local  Aet  applied.  Til.  tba 
henndarJBi  of  the  borough. 

Ths  following  casie  was  stated  for  tlie  opinion  of  this  Court,  piur- 
Buant  to  tbe  20  &  21  Vict.  c.  48  :— 

At  a  pettj  seseions  of  the  peace  bolden  in  and  for  the  borough  of 
Wolverfaamptoti,  on  the  20th  of  August;  1861,  before  us,  the  under- 
signed,  two  of  her  Majesty's  justices  of  the  peace  in  and  for  the  said 
borough,  Samuel  Cook  (the  above-named  respondent)  was  charged  on 
two  informations  laid  by  Henry  Caswell  (the  above-named  appellant), 
as  the  lessee  of  the  markets  and  market-hall  in  the  said  borough,  the 
first  of  which  was  in  substance  as  follows : — That>  on  the  Slst  of  July, 
1S61,  at  the  said  borough,  after  the  raarket-place  was  opened  for  pub- 
lic use  in  the  said  borough,  he  the  said  Samuel  Cook  (not  being  a 
licensed  hawker)  did  sell  or  expose  for  sale  in  a  street  in  the  said 
borough,  and  not  in  his  own  dwelling-place  or  shop,  certain  articles^ 
to  wit,  fruit  and  shrimps,  in  respect  c(  which  tolls  are  authorized  to 
be  taken  in  the  said  market,  contrary  to  the  statute  in  such  case  made 
and  provided.  And  the  second  information  was,  that,  on  the  Ist  of 
August,  1861,  at  the  said  borough,  after  the  market-plaoe  was  open 
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for  public  use  in  the  said  borough,  he  the  said  Samuel  Cook  (not 
*6381  ^^^S  ^  licensed  hawker)  did  sell  or  expose  for  sale  in  ^Poant- 
^  nej  Street,  in  the  said  borough,  and  not  in  his  own  dwelliog- 
place  or  shop,  certain  articles,  to  wit,  herrings,  in  respect  of  which 
tolls  are  authorized  to  be  taken  in  the  said  market,  contrary  to  the 
statute  in  such  case  made  and  provided. 

The  complainant  relied  upon  the  provisions  of  the  following  stat- 
utes.— "The  Wolverhampton  Improvement  Act,  1858  (16  &  17  Vict 
c.  xxviii.)/'  and  Schedule  A.  referred  to  in  the  Act. 

Section  8  enacts  that  this  Act  shall  for  all  purposes  be  in  force  and 
have  effect  within  the  municipal  borough  of  Wolverhampton.  Sec- 
tion 5,  that  the  local  board  shall  mean,  the  mayor,  aldermen,  and  bur- 
gesses of  the  borough  of  Wolverhampton,  in  their  capacity  of  the 
local  board  of  health  for  the  borough.  Section  28,  that  the  Markets 
and  Fairs  Clauses  Act,  1847  (10  &  11  Yict.  c.  14),  shall  be  incorpo- 
rated with  this  Act  And  section  29,  that,  whereas  the  local  board 
were  then  in  the  possession  of  the  new  market-house  under  an  agree- 
ment with  the  proprietors  thereof,  the  said  new  market-house,  with  the 
franchises,  rights,  members,  and  appurtenances  thereof,  should  be, 
after  the  execution  of  the  deed  thereinafter  referred  to  (which  deed 
has  since  been  dalv  executed,  as  admitted  by  both  parties  to  this  case), 
transferred  to  and.  vested  in  the  local  board  of  health.  Section  38, 
that,  from  and  after  the  commencement  of  this  Act,  the  local  board 
and  their  lessees  may  from  time  to  time  demand  and  take  from  any 
person  occupying  or  using  any  shop,  stall,  bench,  or  ground-space  in 
any  market-place  for  the  time  being  under  the  management  of  the 
local  board  and  used  as  a  general  market,  such  iolla  as  the  local  board 
or  their  lessees  from  time  to  time  appoint,  not  exceeding  the  several 
tolls  specified  in  Schedule  A.  to  this  Act.  The  60th  section  author- 
izes the  local  board  to  demise  and  let  the  market  and  nuirket-places. 
*B391  ^^^  "  Oeneral  Market"  consists  of  the  market-hall,  where 
^  articles  are  sold  by  retail,  and  of  the  wholesale  market  held, 
during  certain  hours  on  Wednesdlays  and  Saturdays,  in  streets  imme- 
diately adjoining  the  market-hall. 

The  schedule  A  referred  to  in  the  foregoing  Act  is  headed  ^'General 
Market  Tolls."  From  the  occupier  of  every  stall  raised  above  the 
ground  for  the  sale  of  vegetables,  fruity  JUh^  ganie,  poultry,  china, 
glass,  earthenware,  baskets,  hardware,  or  other  commcxiities,  articles, 
or  things,  according  to  the  size  or  dimensions  of  such  stall,  namely, 
for  each  lineal  foot  of  frontage  thereof, — 

If  let  by  the  year,  a  yearly  sum  not  exceeding  1/.  15«. 

If  let  by  the  week,  any  weekly  sum  not  exceeding  9d. 

If  otherwise  taken,  for  every  market-day  or  other  day,  any  daily 
sum  not  exceeding  4^(2. 

Stands  or  Benches. 

From  the  occupier  of  every  stand  or  bench,  according  to  the  size  or 
dimensions  of  the  same,  namely,  for  each  superficial  square  foot  or 
fractional  part  of  a  superficial  square  foot  thereof, — 

If  taken  by  the  year,  any  yearly  sum  not  exceeding  6s. 

By  the  week,  any  weekly  sum  not  exceeding  6dL 

If  otherwise  taken,  for  each  market-day  or  other  day  in  the  week, 
any  daily  sum  not  exceeding  2d. 
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Oround  Space, 

From  the  oooapier  of  each  compartment  or  space  on  the  surface  of 
the  ground,  according  to  the  size  and  dimensions  of  the  same,  namely, 
for  each  superficial  square  foot  thereof, — 

If  taken  by  the  year,  any  yearly  sum  not  exceeding  8«. 

By  the  week,  any  weekly  sum  not  exceeding  ScL 

*if  otherwise  taken,  for  each  market-day  or  other  day  in  the  r^oAQ 
week,  any  daily  sum  not  exceeding  Id,  '- 

The  appellant  produced  the  appointed  table  of  tolls  dated  25th 
July,  1860,  a  copy  of  which  accompanied  and  was  to  be  read  as  part 
of  the  case. 

He  also  relied  upon  the  Markets  and  Fairs  Clauses  Act,  1847,  s.  IS, 
which  enacts,  '^  That,  after  the  market-place  is  opened  for  public  use, 
every  person  other  than  a  licensed  hawker  who  shall  sell  or  expose 
for  sale  in  any  place  within  the  prescribed  limits,  except  in  his  own 
dwelling-place  or  shop,  any  articles  in  respect  of  which  tolls  are  by 
the  special  Act  authorized  to  be  taken  in  the  market,  shall  for  every 
such  offence  be  liable  to  a  penalty  not  exceeding  40«." 

The  facts  as  laid  in  the  respective  informations  were  to  the  follow- 
ing extent  admitted  by  the  respondent,  viz.,  that  on  the  81st  of  July, 
and  the  Ist  of  August,  1861,  at  the  borough  of  Wolverhampton,  after 
the  market-place  was  opened  for  public  use,  he,  not  being  a  licensed 
hawker,  did  sell  or  expose  for  sale  in  Pountney  Street,  within  the 
prescribed  limits  of  the  Wolverhampton  Improvement  Act,  1863,  and 
not  in  his  own  dwelling-place  or  shop,  certain  articles,  to  wit,  fruit, 
shrimps,  and  herrings.  It  was  also  admitted  by  him  that  the  12th 
section  of  the  Markets  and  Fairs  Clauses  Act,  184 y,  had  been  complied 
with;  that  tolls  had  been  appointed  and  published  in  accordance 
with  the  S8th  section  of  the  Wolverhampton  Improvement  Act,  1858; 
that  the  appellant  was  the  lessee  of  the  market-place  and  tolls  under 
the  local  board ;  and  that  he  had  issued  notice  to  the  public,  notifying 
that  every  person  selling  goods  on  which  toll  was  payable,  except  in 
his  own  dwelling-house  or  shop,  would  be  liable  to  a  penalty  of  40«., 
which  the  respondent  admitted  he  had  seen. 

Upon  the  above  state  of  facts,  it  was  contended  by  the  appellant 
that  the  respondent  had  incurred  two  ^penalties  of  40«.  each,  r»/M  i 
for  selling  in  the  street  articles,  to  wit,  fruit  and  fish,  in  respect  '- 
of  which  toll  is  authorized  to  be  taken  in  the  market ;  and,  although 
parties  pay  toll  in  the  form  of  an  occupation  payment  for  a  stall, 
stand,  b^nch,  or  so  many  superficial  square  feet  of  land,  that  this 
ought  to  be  looked  upon  as  a  toll  upon  the  articles  sold ;  and  that,  aa 
a  matter  of  convenience  and  simplicity,  it  is  the  best  and  fairest  mode 
of  assessing  such  toll.  In  support  of  his  view  of  the  case,  he  quoted 
The  Llandaff  and  Canton  District  Market  Company,  app.,  Lyndon, 
resp.,  8  C.  B.  N.  S.  616  (E.  C.  L.  B.  vol  98).  He  further  contended 
that  all  frait  and  fish  sold  or  exposed  for  sale  within  the  borough  was 
liable  to  toll,  unless  the  same  was  sold  in  the  seller's  dwelling-pTace  or 
shop,  and  that  the  respondent  might  easily  have  avoided  any  penalty 
by  selling  his  commodities  in  the  market,  where  there  is  sufficient 
space  unoccupied,  and  not  in  the  street :  and  one  of  the  appellant's 
witnesses  stated  that  the  respondent  nftght  also  have  avoided  a  penalty 
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by  first  going  to  the  market  leasee  and  paying  a  small  toll  before  going 
from  house  to  house,  or  selling  in  the  street 

On  the  part  of  the  respondent,  it  was  alleged,  that,  from  time 
immemorial,  the  inhabitants  of  Wolverhampton  had  been  used  to  sell 
and  deliver  from  house  to  house  vegetables,  fruit,  and  fish,  to  persons 
residing  within  the  limits  of  the  borough,  although  prior  to  the  Wol- 
verhampton Improvement  Act,  1853,  there  had  been  a  weekly  market 
held  under  a  charter  granted  by  King  Henry  the  Sd,  at  which  pay- 
ments  were  demanded  and  taken  from  parties  for  stallages  in  the 
market-place  when  using  or  selling  at  such  stalls  fruit,  fish,  or  vege* 
tables,  but  no  toll  had  ever  been  imposed  in  respect  of  each  article 
sold ;  that  the  appellant  was  now  attempting  to  create  a  monopoly, 
and  compel  all  ps^ies  to  come  to  his  market,  whether  it  suited  their 

*6421   *<^^^®^i^^^  o'  ^^^y  ^^^  ^^A^  A  great  hardship   would  be 

^  inflicted  upon  the  poorer  classes,  who  he  conceivea  had  a  right 

to  buy  or  sell  articles  of  food  without  going  to  the  appellant's  market. 

The  respondent  also  contended  that  not  one  single  article  which  had 
been  sold  or  offered  for  sale  by  him  waa  subject  to  a  toll  under  the 
schedule  or  list  of  tolls,  as  the  clause  did  not  impose  tolls  upon  either 
fruit,  fish,  or  vegetables,  but  waa  simply  a  stallage  or  rental  for  the 
use  of  any  stall,  bench,  or  land  occupied  by  parties  resorting  to  the 
market :  and  he  quoted  the  88th,  ^th,  47th,  and  48th  sections  of 
The  Wolverhampton  Improvement  Act,  1853,  as  carrying  out  the 
intention  that  there  should  be  a  stallage  payment,  and  not  a  payment 
upon  any  particular  article. 

The  case  being  one  of  great  importance  so  far  as  respects  the  rights 
and  freedom  of  traders  and  the  public  on  the  one  part,  and  the  rights 
and  privileges  of  the  local  board  and  the  market  lessee  on  the  other 
part,  we  ^ve  the  same  a  full  and  careful  consideration,  and  adjudi- 
cated against  the  appellant  on  the  following  grounds, — 

First  We  find,  and  it  was  proved  before  us,  that,  from  time  imme> 
morial,  prior  to  the  Wolverhampton  Improvement  Act,  1858,  parties 
had  been  in  the  constant  habit  of  selling  fruit,  vegetables,  and  fish  in 
the  streets  within  the  limits  of  the  said  Act,  without  being  interfered 
with  by  the  owners  of  the  market-tolls ;  but,  whether  they  had  a  1^^ 
right  so  to  act  or  not,  we  had  no  evidence  before  us,  and  we  cannot 
determine: 

Secondly.  We  find,  on  reference  to  the  Hawkers'  Act,  60  G.  S,  c. 
41,  s.  23,  that  persons  selling  fruit  and  fish  are  exempted  from  taking 
out  a  hawkers  license;  and  therefore  it  was  unnecessary  for  the 
respondent  to  take  out  such  license  on  the  supposition  that  it  might 
•AJ.^1  *bring  him  within  the  exemption  mentioned  in  the  18th  aec- 
^*^J  tion  of  The  Markets  and  Fairs  Clauses  Act,  1847 : 

Thirdly.  We  were  of  opinion  that  toll  and  stallages  are  different 
things ;  and  that,  unless  a  person  occupies  a  ahop,  stall,  bench,  com- 

Eftrtment,  or  space  of  ground  in  the  appellant's  market,  he  is  not 
able  to  pay  any  toll : 

Fourthly.  We  do  not  find  there  is  anv  fixed  sum  for  a  basket, 
parcel,  or  quantity  of  fruit,  fish,  or  vegetables,  named  in  the  schedule 
to  the  WolTerharapton  Improvement  Act,  1858,  or  the  appointed 
printed  table  of  tolls  produolod  to  us,  which  we  find  is  different  from 
tables  in  other  markets  established  under  the  provisions  of  The 
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Markets  and  Fairs  Clauses  Act,  1847,  as  they  generally  name  a  toll 
npon  eacb  basket,  parcel,  or  quantityi  or  exempt  fruit  and  fish  from 
toll: 

Fifthly.  We  do  not  find  that  there  is  any  clause  in  the  Wolver- 
hampton Improvement  Act,  to  prohibit  parties  from  crying  or  ex- 
posing fish  or  fruit  for  sale,  or  from  selling  the  same  from  door  to 
door  within  the  limits  of  the  Act^  without  first  going  to  the  market 
and  paying  a  toll  or  stallage  thereon ;  or,  supposing  a  trader  should 
require  a  stall,  bench,  or  space  of  ground,  he  can  insist  upon  the  local 
board  or  lessee  of  the  market  finding  him  this  aocommodation. 

Whereupon  the  complainant  (the  appellant  in  this  case)  being  dis- 
satisfied with  our  decision,  he  has^  pursuant  to  the  provisions  of  the 
statute  in  that  behalf,  given  us  notice  that  aur  determination  is  erro- 
neous in  point  of  law,  and  required  us  to  state  a  case  setting  forth  the 
facts  and  the  grounds  of  our  determination  for  the  opinion  of  this 
Court ;  and  he  has  also  entered  into  a  recognisance  within  the  pre- 
scribed time  and  on  the  usual  terms,  before  us,  conditioned  to  prose- 
cute his  appeal. 

And  hereupon  the  judgment  of  the  Court  of  *Common  Pleas  r^^oAA 
is  respectfully  required  whether  we  the  said  justices  were  '■ 
correct  in  point  of  law  in  our  adjudication  as  aforesaid,  and  what  shall 
be  done  in  the  premises. 

Webby,  for  the  appellant.(a) — ^Two  questions  substantially  are 
reserved  for  the  opinion  of  the  Court, — ^first,  whether,  as  the  articles 
sold  by  the  responaent  did  not  require  the  seller  to  possess  a  hawker's 
license,  he  was  exempted  from  the  operation  of  the  Markets  and  Fairs 
Clauses  Act,  1847, — ^secondly,  what  is  the  meaning  of  the  word  '^  toll" 
in  the  local  Act. 

1.  The  18th  section  of  the  general  Act  is  express :  "  After  the 
market-place  is  opened  for  public  use,  every  person  other  than  a 
licensed  hawker  who  shall  sell  or  expose  for  sale  in  any  place  within 
the  prescribed  limits,  except  in  his  own  dwelling-place  or  shop,  any 
articles  in  respect  of  which  tolls  are  by  the  special  Act  authorized  to 
be  taken  in  the  market,  shall  for  every  such  ofience  be  liable  to  a 
penalty  not  'exceeding  40a."  The  respondent  is  a  person  r»gj,e 
"  other  than  a  licensed  hawker."  It  is  true  that  the  articles  he  '- 
sold, — fruit  and  fish, — ^are  such  as  do  not  require  a  hawker's  license : 
but  still  the  party  comes  within  the  very  words  of  the  section. 

2.  Then,  what  is  meant  by  the  word  *'  toll."  Is  it  to  be  confined  to 
toll  strictissimi  juris,  or  does  it  extend  to  'Uoll"  in  the  larger  sense  in 
which  the  word  is  constantly  used  in  these  Acts  of  Parliament  ?  The 
whole  purview  of  the  Act  shows  that  the  word  is  used  in  its  largest 

(«)  Tb«  pointa  marked  for  argmnent  on  the  part  of  the  appellant  were  a»  followt  :— 

"  1.  That  the  *  general  market-toUs'  which  by  f chednle  A.  annexed  to  <  The  Wolverhampton 
ImproTement  Aet,  1868/  and  by  the  table  of  tolls  Aramed  under  that  Aet  are  anthortsed  to  be 
taken,  are  *  tolls'  within  the  meaning  of  the  18th  leetion  of  the  '  Markets  and  Fairs  Clauses 
Ael,  1847/  10  A  11  Vict  c.  14  : 

**t.  That  therefore  the  respondent  having,  on  the  occasions  mentioned  in  the  ease,  sold  articles 
mentioned  in  the  said  schedule  A.,  vis.  fruit  and  iish,  within  the  limits  of  the  WolTerhamplon 
ImproTement  Act,  and  not  in  his  own  dwelling-place  or  shop,  he,  not  being  a  licensed  hawker, 
was  liable  to  the  penalties  imposed  by  the  said  13th  section  of  the  '  Markets  and  Fairs  Clanses 
Aoir  1847 ;  and  that  it  is  no  answer  to  the  informationi  that  a  license  la  not  required  by  law  for 
the  hawking  of  fruit  or  iish : 

M  8,  That  the  first  finding  of  the  magistrates  Is  ImmateriaL" 
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and  most  compreliensive  sense.  Thus,  the  88th  section  enacts,  ihsX, 
'^  from  and  after  the  commencement  of  this  Act,  the  local  board  and 
their  lessees  may  from  time  to  time  demand  and  take  from  any  person 
occupying  or  using  any  shop,  stall,  stand,  bench,  or  ground-space  in 
any  market-place  for  the  time  being  under  the  management  of  the 
local  board  and  used  as  a  general  market,  such  tolls  as  the  local  board 
or  their  lessees  from  time  to  time  appoint,  not  exceeding  the  several 
tolls  specified  in  schedule  A.  to  the  Act  annexed."  So,  s.  39  speaks 
of  "  tolls"  for  every  wagon  or  cart  brought  into  the  market-place,  or 
for  pitching  any  commodities  in  the  market, — s.  40,  for  cattle  or  live 
stock, — s.  41,  for  any  wagon  or  cart  brought  into  the  hay  and  straw 
market, — s.  42,  for  weighing  and  measuring  commodities  brought  to 
the  market-place, — s.  43,  for  the  use  of  the  machines  for  weighing 
carts, — s.  45,  for  slaughtering  cattle  in  any  slaughter-house  belonging 
to  the  board, — s.  46,  for  the  occupation  of  any  shop,  stall,  bench,  com- 
partment, or  space  of  ground.  And  s.  47  enacts  that  "  the  several 
tolls  respectively  mav  be  demanded  and  taken  by  the  officers  of  the 
local  board  and  of  their  lessees  respectively."  The  18th  section  of 
the  general  Act  must  apply  to  all  these  sums,  which  are  called  "  tolls*' 
*8461  ^^  ^^^  loGol  Act,  as  they  are  called  in  common  parlance 
-*  ^throughout  the  kingdom.  And  this  is  evidently  consonant 
to  the  intention  of  the  local  Act,  the  object  of  which  was  to  compel 
parties  to  come  into  the  market-place  and  so  free  the  streets  of  the 
town  from  obstruction.  The  case  of  The  Llandaff  and  Canton  District 
Market  Company,  app.,  Lyndon,  reap.,  8  C.  B.  N.  S.  515  (E.  C.  L.  R. 
vol.  98),  has  no  bearing  upon  the  present.  The  question  there  was^ 
what  was  a  dwelling-house  or  a  sale  therein.  The  question  here 
depends  entirely  upon  the  construction  of  the  local  Act  and  ihe  13th 
section  of  the  general  Act  incorporated  therewith.  [Eblb,  C.  J.— 
Where  is  the  definition  of  "  the  prescribed  limits  ?"]  In  the  3d  sec- 
tion of  the  local  Act,  which  enacts  *'  that  this  Act  shall  for  all  pur- 
poses be  in  force  and  have  effect  within  the  municipal  borough  of 
vVol  verhampton," 

Ryder,  for  the  respondent.(a) — The  main  question  is,  whether  the 
*6471  ^^^^  board  or  their  lessees  are  entitled  to  *a  '*toU"  onfrait 
^  and  fish  sold  elsewhere  than  in  the  market-place  or  in  the 
dwelling-house  or  shop  of  the  seller.  These  claims,  which  are  in 
restraint  of  the  common-law  right  of  buying  and  selling,  and  impose 
a  burthen  upon  the  subject,  should  be  construed  with  strictness.  In 
Warrington  v.  Furbor,  8  East  242,  246,  Lord  EUenborough  says:  "I 
think  that  where  the  subject  is  to  be  charged  with  a  duty,  the  cases  in 

(a)  Tb«  poiDta  marked  for  argument  on  (he  part  of  the  reipondent  were  aa  foUowa : — 

« 1.  That  the  market-tolla  aathoriied  by  the  Loeal  Board  of  Health  Act,  called  The  Wohcr- 
hampton  Improrement  Act,  1863,  are  not  leriable  on  stalls  and  plaees  ocenpied  for  the  ssle  of 
goods  oatside  the  general  market,  and  within  the  jariadiotion  of  the  board : 

**  S.  That  inch  tolls  are  not  leriable  on  persons  carrying  or  exposing  for  sale  fimit,  regetsUc^ 
and  flsh,  in  streets  and  plaoes  oatside  the  general  market,  and  within  the  jarisdietion  ef  the 
board: 

**  8.  That  snoh  tolls  are  payments  for  the  occupation  of  gronnd  space  and  eertaia  svperfcisl 
sqnare  feet  of  land,  and  are  not  tolls  to  be  leried  on  the  articles  sold : 

**  4.  That,  from  time  immemorial,  a  custom  has  existed  for  persons  to  sell  fniit,  Tegetablsi, 
and  fish  in  the  streets  aad  plaoes  within  the  jarisdietion  of  the  board,  and  that  the  said  eostoa 
is  still  in  existence,  and  has  not  been  destroye4  by  the  WoWerhampton  Improremeat  Act, 
1868." 
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wliich  it  is  to  attach  ought  to  be  fairly  marked  oat ;  and  we  should 
give  a  liberal  construction  to  words  of  exception,  confining  the  opera- 
tion of  the  duty/'  Again,  in  Qildart  v.  Gladstone,  11  East  675,  685, 
— where  the  question  was  as  to  the  right  of  the  Liverpool  Dock  Com- 
pany to  exact  certain  tonnage-dues, — the  same  learned  Judge  says : 
"  If  the  words  would  fairly  admit  of  different  meanings,  it  would  be 
right  to  adopt  that  which  would  be  most  favourable  to  the  interest  of 
the  public,  and  most  against  that  of  the  Company ;  because  the  Com- 
pany in  bargaining  with  the  public  ought  to  take  care  to  express  dis- 
tinctly what  payments  they  were  to  receive ;  and  because  the  public 
ought  not  to  be  charged  unless  it  be  clear  that  it  was  so  intended.'' 
In  Denn  d.  Manifold  v.  Diamond,  4  B.  &  C.  243  (E.  C.  L.  B.  vol.  10), 
6  D.  &  R.  828  (E.  C.  L.  R.  vol.  16^  Baylev,  J.,  says:  "It  is  a  well- 
settled  rule  of  law  that  every  charge  upon  the  subject  must  be  imposed 
by  clear  and  unambiguous  language.  Again,  Best,  G.  J.,  in  Looker 
V.  Halcombe,  4  Bingh.  183  (E.  C.  L.  R.  vol.  13),  12  J.  B.  Moore  410 
(E.  C.  L.  R.  vol.  22),  says:  ''An  Act  of  Parliament  which  abridges 
the  liberty  of  the  subject  ought  to  receive  the  strictest  construction ; 
nothing  should  be  holden  to  come  under  its  operation  that  is  not 
expressly  within  the  letter  and  spirit  of  the  Act."  Tindal,  C.  J.,  uses 
very  similar  language  in  Parker  v.  The  Great  Western  Railway  Com- 
pany, 7  Scott  N.  R.  835,  870,  7  M.  &  G.  263,  288  (E.  C.  L.  R.  vol.  49). 
The  result  of  the  cases  upon  the  subject  is  thus  summed  up  in  Dwarris 
on  Statutes  646, — "  It  is  a  *well-set.tled  rule  of  law,  that  every  r#g4Q 
charge  upon  the  subject  must  be  imposed  hj  clear  and  unam-  '- 
biguous  language.  Acts  of  Parliament  which  impose  a  duty  upon 
the  public  will  be  critically  construed  with  reference  to  the  particular 
language  in  which  they  are  expressed.  When  there  is  anv  ambiguity 
found,  the  construction  must  be  in  favour  of  the  public ;  because  it  is 
a  general  rule,  that,  where  the  public  are  to  be  charged  with  a  burden, 
the  intention  of  the  legislature  to  impose  that  burden  must  be  expli-» 
citly  and  distinctly  shown."  Then,  as  to  the  construction  of  the 
clauses  in  the  local  Act.  The  38th  section  points  to  payments  to  be 
made  in  respect  of  space  occupied  within  the  market-place.  [Wil- 
liams, J. — Two  questions  are  presented  for  our  consideration, — what 
is  the  meaning  of  *'  the  prescribed  limits," — and  what  is  the  meaning 
of  "  tolls"  by  the  special  Act  authorized  to  be  taken  in  the  market  r 
To  entitle  the  appellant  to  succeed,  he  must  make  out  that  '*  prescribed 
limits"  means  the  space  comprised  within  the  borough  of  Wolver- 
hampton, and  also  that  the  word  '*  tolls"  in  s.  13  of  the  general  Act  is 
applicable  to  all  sums  to  be  paid  for  stalls  or  standing  in  the  market- 
place.] The  2d  section  of  the  general  Act  enacts  that  *'  the  word 
'prescribed'  used  in  this  Act  in  reference  to  any  matter  herein  stated, 
shall  be  construed  to  refer  to  such  matter  as  the  same  shall  be  pre- 
scribed or  provided  for  in  the  special  Act,  and  the  sentence  in  which 
such  word  occurs  shall  be  construed  as  if,  instead  of  the  word  '  pre- 
scribed,* the  expression  'prescribed  for  that  purpose  in  the  special  Act' 
had  been  used."  For  tne  meaninff  of  ''prescribed  limits"  we  must 
have  recourse  to  the  local  Act :  and  the  natural  place  to  look  for  it 
there  would  be  the  clause  giving  the  local  board  general  power  to 
levy  tolls,  viz.,  s.  38,  and  that  is  expressly  confined  to  the  market- 
place. The  definition  *of  *'  tolls"  is  only  to  be  found  in  sche-  ritoAQ 
dule  A.  in  the  local  Act ;  and  that  extends  only  to  payments  '- 
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to  be  made  in  respeot  of  shops,  stalls,  stands,  and  ground  space  occu- 
pied in  the  market :  there  is  nothing  in  any  of  the  schedules  imposing 
a  toll  in  the  market  on  specific  articles,  as  there  is  in  the  Llandaff  and 
Canton  District  Markets  Act,  1868,  21  &  22  Vict.  c.  cv. 

Weliby,  in  reply. — The  words  '♦  prescribed  limits"  in  the  18th  sec- 
tion of  the  general  Act  must  refer  to  some  place  outside  the  market- 
house  or  market-plaoe,  otherwise  the  exception  of  the  party's  "  own 
dwelling-place  or  shop,"  would  be  insensible.  [Erle,  C.  J. — The 
"  prescribed  limits"  must  be  the  boundaries  of  the  borough  of  Wol- 
verhampton.] Then,  it  is  clear  that  somebody  is  to  be  prevented  from 
selling  except  in  the  market-place.  The  prohibition  in  s.  13  can  only 
be  in  respeot  of  articles  brought  there  to  be  sold.  In  The  Mayor  of 
Macclesfield  v.  Pedley,  4  B.  &  Ad.  897  (E.  C.  L.  R.  vol.  24),  1  Ner. 
&  M.  708  (E.  0.  L.  R  vol.  28),  a  claim  by  immemorial  custom  to  ex- 
elude  all  persons  from  selling  marketable  commodities  on  the  market- 
day,  except  in  the  market-place,  was  held  to  be  valid  in  law.  [Wil- 
liams, J. — The  only  power  givea  by  s.  88  of  the  local  Act  is,  to  tax 
the  stalls  or  space ;  there  is  no  power  to  levy  a  toll  upon  the  articles 
sold  or  exposed  for  sale.  Now,  to  render  himself  liable  to  the  penalty 
imposed  by  s.  13  of  the  general  Act,  the  respondent  must  have  sold 
an  article  which  is  charged  with  a  market-toll.]  An  article  in  respect 
of  which  a  toll  is  authorized  by  the  local  Act  to  be  taken  from  the 
seller.  [Erlb,  G.  J. — The  person  who  has  a  stall  in  the  market  pays 
the  same  toll  whether  he  brings  anything  there  or  not, — ^rent  for  tbe 
space.]  The  general  Act  has  a  series  of  clauses  relating  to  toll.  Tbe 
*6601  ^"^^^  section,  which  inflicts  a  penalty  upon  "  every  person  who 
-'  *shall  demand  or  receive  a  greater  toll  than  that  authorized  to 
be  taken  under  the  provisions  of  this  or  the  special  Act,"  must  be 
applicable  to  every  sum  by  the  local  Act  authorized  to  bd  taken. 
[Williams,  J. — In  strictness  market-toll  is  a  sum  of  money  paid  by  tbe 
.buyer  of  the  goods :  Comyns's  Digest,  Toll  (A.)]  The  tolls  here  im- 
posed do  not  mean  toll  in  that  sense;  all  these  payments  are  charged 
upon  and  payable  by  the  seller.  The  intention  of  the  Act  of  Parlia- 
ment is  plain,  viz.,  to  compel  all  persons  dealing  in  marketable  arti- 
cles, otherwise  than  in  their  own  shops,  to  come  to  the  market. 

Brle,  G.  J. — I  am  of  opinion  that  our  judgment  must  be  in  favour 
of  the  respondent.  The  complaint  against  him  is,  that  he  (not  being 
a  licensed  hawker)  exposed  for  sale  within  the  limits  of  the  boroagb 
of  Wolverhampton,  and  not  in  his  own  dwelling-plaoe  or  shop,  fruit 
and  fish,  in  respect  of  which  tolls  are  authorized  to  be  taken  in  the 
market  there :  and  the  complaint  is  made  under  the  18th  section  of 
The  Markets  and  Fairs  Clauses  Act.  1847  (10  &  11  Vict.  c.  14),  which 
enacts,  that,  '*  after  the  market-place  is  open  for  public  use,  every 
person  other  than  a  licensed  hawker  who  shall  sell  or  expose  for  sale 
m  any  place  within  the  prescribed  limits,  except  in  his  own  dwelling- 
place  or  shop,  any  articles  in  respect  of  which  tolls  are  by  the  special 
Act  authorized  to  be  taken  in  the  market,  shall  for  every  such  offence 
be  liable  to  a  penalty  not  exceeding  40«.^'  In  my  judgment,  the 
respondent  is  not  brought  within  the  essential  part  of  that  section. 
The  market  was  open ;  the  respondent  is  not  a  licensed  hawker ;  and 
it  is  clear  that  *'  the  prescribed  limits"  means  the  boundaries  of  tbe 
borough ;  and  it  is  also  clear  that  the  respondent  sold  from  house  to 
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liouse,  and  not  in  his  own  dwelling-place  or  *shop.    But  then  r«gg^ 
the  article  sold  mast  be  an  article  upon  which  toll  is  author-  ^ 
iaed  by  the  special  Act  to  be  taken  in  the  market    Is  fish  an  article 
in  respect  or  which  a  toll  is  authorized  by  the  special  Act  to  be 
taken  r    I  am  of  opinion  that  it  is  not    Tne  main  reliance  on  the 
part  of  the  appellant  was  placed  on  the  88th  section  of  the  local  Act, 
which  provides,  **  that  from  and  after  the  commencement  of  this  Act, 
the  local  board  and  their  lessees  ma^  from  time  to  time  demand  and  take 
from  any  person  occupying  or  using  any  shop,  stall,  stand,  bench,  or 
ground  space  in  any  market-place  lor  the  time  being  under  the  man- 
agement of  the  local  board,  and  used  as  a  general  market,  such  tolls 
as  the  local  board  or  their  lessees  from  time  to  time  appoint,  not  ex- 
ceeding the  several  tolls  specified  in  the  schedule  (A)  to  this  Act 
annexed.'^    Does  schedule  A.  authorize  the  levying  of  any  toll  in 
respect  of  fish  7    It  imposes  a  toll  or  rent  upon  the  occupier  of  every 
shop  or  stall  for  the  sale  of  fish,  &c.,  or  of  any  ground  space.    It  is 
clear,  therefore,  upon  the  construction  of  that  section  and  of  the 
schedule,  that  the  toll  is  imposed  on  the  space  occupied  in  the  market- 
place, and  not  upon  the  article  brought  there  ana  sold.    The  occu- 
piers are  to  be  subject  to  the  charge  whether  there  is  anything  bought 
or  aold  there  or  not    Persons  coming  there  and  using  the  property 
of  the  local  board  are  to  pay  for  the  accommodation.    I  am  the  more 
convinced  that  that  is  the  meaning  of  the  statute,  because  I  find  seve- 
ral sections  and  severiEd  schedules  following  s.  88,  in  all  of  which  toll 
is  similarly  imposed  in  respect  of  the  occupation  of  space  in  the  mar- 
ket-place :  see  ss.  89,  40,  41,  42,  48,  and  the  schedules  they  respect- 
ively refer  to,  in  all  of  which  the  toll  is  in  like  manner  fixed  upon 
the  occupier  of  the  space.    And  this  is  not  done  improvidently  or 
inadvertently ;  because  a  distinction  is  made  in  s.  44  and  schedule  G. 
*in  the  case  of  fairs,  where  the  toll  is  imposed  upon  the  article  r«g5o 
exposed  for  sale.    The  provisions  for  the  show  of  wild  beasts,  ^ 
&o^  indicate  that  the  fairs  were  contemplated  to  extend  far  beyond 
the  limits  of  the  market-place.    It  seems  to  me  that  the  whole  statute 
is  by  this  construction  rendered  consistent    It  will  compel  all  per- 
sons holding  stalls  in  the  thoroughfares  to  go  into  the  market-place, 
and  at  the  same  time  protect  the  interests  of  the  poorer  portion  of  the 
community,  who  might  be  seriously  incommoded  if  a  great  variety 
of  perishable  commodities  cpuld  not  be  carried  for  sale  from  house 
to  nouse.    And  I  do  not  think  this  construction  will  seriously  damage 
the  interests  of  the  local  board  or  their  lessees.    I  quite  agree  with 
the  authorities  relied  upon  by  Mr.  JSyder  to  show  that  a  burthen  is 
only  to  be  imposed  upon  the  subject  by  clear  and  express  words. 
The  rest  of  the  Court  concurnug,  Appeal  dismissed.(a) 

(«)  And  MO  WUUhii%  «pp.,  Bakm,  iwp^  ua,  p.  U7,  uti  Wnuhk%  tipp^  WiUelt,  rwp^ 
aai^  p.  S4«. 
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»^^oi  *THE  GREAT  WESTERN  RAILWAY  COMPANY,  Ap- 
^^"^J       pellauta;  The  Town  Council  of  MAIDENHEAD,  R^nd- 
ents.    Jan,  27. 

By  the  9Sd  awiion  of  the  Manioipftl  Corporation  Act,  5  A  6  W.  4,  e.  76,  tho  eomieil  of  th« 
boroQgh  wore  aaihorkod  to  impose  a  wateh-rafet  on  all  property  in  the  boroogh,  sitnate  within 
200  yards  of  any  street  or  oontinaoas  line  of  honses.  By  the  S  4  S  VioL  e.  28,  s.  l,  the  eeoneil 
are  anthorixed,  if  they  think  fit,  to  cause  the  wAo/e  of  the  borough  to  be  watehed,  and  to  order 
that  the  whole  borongh  shall  be  assessed  to  a  watoh-rate.  Sneh  an  order  baring  been  made  by 
the  coanoil  of  the  borongh  of  M. : — Held,  that  all  property  within  the  said  1x>rougfa,  thoagb 
situate  more  than  800  yards  from  any  street  or  eontlnnons  line  of  houses,  was  liable  to  be  rated  \ 
and  that  there  was  nothing  in  the  subsequent  Aet  of  8  A  i  Vict.  e.  28,  to  limit  that  lUbility. 

This  was  a  case  stated  for  tbe  opinion  of  the  Court,  nnder  the  20  & 
21  Vict.  c.  43,  by  James  Daniel  Morling  Pearce,  one  of  Her  Majesty's 
justices  of  the  peace  for  the  borough  of  Maidenhead,  in  the  county 
of  Berks,  acting  in  and  for  the  said  borough : — 

On  the  1st  of  February,  1858,  the  Great  Western  Railway  Company, 
by  Mr.  JET.  Edmnnda,  appeared  before  the  above-named  justice  and 
William  Lock,  Esq.,  another  justice  of  the  said  borough  (since  de- 
ceased), to  answer  the  complaint  of  Ephraim  Davey,  Town  Clerk  of 
the  said  borough,  for  non-payment  of  a  watch-rate  made  for  the  said 
borough  on  the  28th  of  November,  1856,  and  which  was  assessed  on 
the  property  of  the  Great  Western  Railway  Company  to  the  amount 
of  54Z.  7«.,  upon  a  value  of  2174/. 

The 'borough  of  Maidenhead  consists  of  parts  of  the  two  parishes 
of  Cookham  and  Bray.  Each  of  the  said  parishes  is  partly  within 
and  partly  without  the  borough.  The  parts  of  the  said  parishes  within 
the  borough  differ  from  each  other  in  extent.  The  borough  maintains 
its  own  police.  The  whole  of  the  borough  is  regularly  watched  by 
day  and  night :  and,  on  the  28th  of  November,  1856,  the  town  coun- 
cil made  a  watch-rate  at  M,  in  the  pound  under  the  provisions  of  tbe 
5  &  6  W.  4,  c.  76,  the  2  &  8  Vict.  c.  28,  and  the  8  &  4  Vict.  c.  28. 

The  appellants  are  the  Great  Western  Railway  Company ;  and  a 
part  of  tneir  line  of  railway  runs  through  that  part  of  the  parish  of 
Bray  which  is  situate  in  the  said  borough ;  and  the  Town  Council 
rated  the  appellants,  in  common  with  the  other  owners  and  occupiers 
of  hereditaments  in  the  borough,  to  the  above-mentioned  watch-rate. 
*6641  *The  said  rate  was  duly  allowed  by  two  of  Her  Majesty's 
^  justices  of  the  peace  in  and  for  the  said  borough,  and  was 
published  by  affixing  notices  of  the  same  on  or  near  the  doors  of  all 
the  churches  and  chapels  in  the  borough,  the  parish  church  at  Bray 
and  Cookham,  and  on  the  outer  door  of  the  town  hall. 

The  rate  or  assessment  in  question  was  headed  as  follows: — 

"An  assessment  for  carryfng  into  effect  the  purposes  of  an  Act  of 
Parliament  made  and  passed  in  the  6th  and  6th  years  of  the  reign  of 
King  William  the  4th,  intituled  *An  Act  to  provide  for  the  regulation 
of  municipal  corporations  in  England  and  Wales,'  and  a  certain  other 
Act  of  Parliament  made  and  passed  in  the  2d  and  Sd  years  of  tbe 
reign  of  Queen  Victoria,  intituled  *An  Act  for  more  effectually  assess- 
ing and  levying  watch-rates  in  certain  boroughs,'  and  a  certain  otber 
Act  of  Parliament  made  and  passed  in  the  8d  and  4th  years  of  the 
reign  of  Queen  Victoria,  intituled  'An  Act  to  explain  and  amend  an 
Act  of  the  2d  and  8d  years  of  her  present  majesty,  for  more  equally 
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assessing  and  levying  watch-rates  in  certain  borouglis,'  for  the  watch- 
ing of  the  borough  of  Maidenhead,  in  the  county  of  Berks,  made  and 
assessed  the  28th  day  of  November,  1861,  being  the  watch-rate  of 
6dL  in  the  pound  for  the  ensuing  year. 

"  Ephraik  Davbt,  Overseer." 
That  part  of  the  rate  which  relates  to  the  Great  Western  Railway 
Company  is  as  follows : — 

Borough  of  Maidenhead,  Bray  watchrraiej  made  28M  day  of  November^  1862. 
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♦Payment  of  the  above  rate  or  assessment  was  duljr  de-  r^gcr 
manded  of  the  superintendent  of  the  Company  at  the  Maiden-   ^ 
head  and  Taplow  railway  station,  and  was  refused ;  and  thereupon  the 
said  company  was  summoned  to  pay  the  rate. 

At  the  time  of  the  passing  of  the  5  &  6  W.  4,  c.  76,  no  watch-rate 
had  been  made  or  levied  in  the  said  part  of  the  borough  where  the 
station-house,,  trunk  line,  and  land  respectively  mentioned  in  the  said 
rate  were  situated  at  the  time  of  making  the  said  rate. 

At  the  time,  of  passing  the  said  Act  of  5  &;  6  W.  4,  c.  76;  the  line 
of  railway  was  not  made,  nor  the  station-house  built,  and  no  traffic 
was  in  course  of  being  carried ;  and  at  that  time  the  whole  of  the 
property  now  belonging  to  the  railway  company,  and  which  is  now 
rated,  was  beyond  two  hundred  yards  of  a  street  or  continuous  line  of 
houses. 

At  the  time  of  the  passing  of  the  said  Act  of  5  &  6  W.  4,  c.  76,  the 
said  premises  and  property  which  at  the  time  of  making  the  said  rate 
belonged  to  the  appellants,  were  not,  nor  was  nor  had  any  part  thereof 
ever  Been,  watchea  by  the  said  borough,  or  by  any  person  employed 
by  or  on  behalf  of  the  said  borough ;  and  the  same  respectively  were 
the  private  property  of  the  appellants. 

Watch-rates  for  several  years  previous  to  1856,  had  been  levied  by 
the  Town  Council  on  certain  parts  of  the  borough  in  which  the  pro- 
perty of  the  Great  Western  Bailway  was  not  situated,  under  the  5  &  6 
W.  4,  c.  76,  and  to  which  the  Great  Western  Railway  Company  were 
therefore  not  assessed ;  but  the  assessment  was  maae  only  on  those 
whose  property  was  watched. 

In  November,  1856,  the  town  council  made  an  order  that  the  whole 
of  the  borough  should  be  regularly  watched  by  day  and  by  night, 
established  a  'constabulary  force  lor  that  purpose,  and  de-  r*orn 
clared  the  whole  borough  liable  to  the  watch-rate.  The  ^ 
borough  fund,  with  the  aid  of  the  amount  only  of  watch-rate  which 
could  be  raised  under  the  provisions  of  the  6  &  6  W.  4,  c.  76,  and 
without  the  aid  of  any  borough  rate,  was  insufficient  for  watching  the 
whole  borough:  and  the  town  council  levied  a  watch-rate  on  the 
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ocenpi<9Ts  of  all  medsranges,  lands,  teneineiits,  and  hereditaments  witUa 
the  borough. 

The  said  station-hoase,  railway,  trnnk  line,  and  property  so  rated 
as  aforesaid,  except  a  small  portion  of  the  property  extending  about 
one  hundred  yards,  were  and  each  of  them  respectively  was  situated 
in  a  part  of  the  said  borough  which  at  the  time  of  the  making  of  the 
said  rate  was  and  still  is  more  than  two  hundred  yards  distant  from 
any  street  or  continuous  line  of  houses  regularly  watched  withm  the 
said  borough  under  the  provisions  of  the  5  &  6  W.  4,  c.  76.  The 
rat;eable  value  of  such  portion  as  at  the  time  of  making  the  said  late 
was  within  two  hundred  yards  did  not  exceed  100?. 

The  watch-rate  authorized  by  the  6  &  6  W.  4,  c.  76,  to  be  levied  on 
the  property  within  the  said  borough  which  is  liable  to  be  rated  within 
the  provisions  of  that  Act,  was  at  the  time  of  making  the  said  rate  or 
assessment  sufficient  for  the  purpose  of  defraying  the  expenses  of 
watching  that  part  only  of  the  borough  which  was  watched :  nor  vas 
the  borough  fund  of  the  said  borough  at  that  time  sufficient  for  the 
purpose  of  paying  for  all  the  expenses  provided  for  and  necessarily 
incurred  in  carrying  out  the  provisions  of  the  said  Act. 

The  justices  made  an  order  that  the  railway  company  should  forth- 
with pay  the  whole  amount  of  the  rate ;  and  that,  m  default  of  pay- 
menty  a  warrant  of  distress  should  be  issued. 

♦fl571  *Th®  questions  for  the  opinion  of  the  Court  were, — whether 
-^  upon  the  facts  stated,  and  waiving  all  technical  objections  and 
errors  in  form,  the  appellants  were  liable  to  pay  the  whole  of  the 
above  watch-rate  so  assessed  upon  them ;  and  whether  the  said  rate 
was  good  in  whole. 

If  the  Court  should  be  of  opinion  that  the  appellants  were  liable  to 
pay  the  whole  amount  claimea  and  ordered  by  the  said  iustices  to  be 
paid,  the  decision  of  the  said  justices  was  to  he  confirmea :  and,  if  the 
Court  should  be  of  opinion  that  the  appellants  were  not  liable  to  psj 
the  whole  claim  made  against  them  for  the  said  rate,  then  the  deter- 
mination of  the  said  justices  was  to  be  reversed.  It  was  agreed,  that, 
whichever  way  the  Court  should  decide,  each  party  should  pay  their 
own  costs. 

♦6681       f^iff^i  for  the  appellants.(a) — The  appellants  are  ♦not  liable 

-I  to  be  assessed  to  the  rate  in  question.    By  the  92d  section  of 

the  Municipal  Corporation  Act,  6  &  6  W.  4,  c.  76,  all  the  corporate 

(a)  Th«  peioti  nmrked  for  arpiment  on  the  part  of  tho  sppoUftoti  won  m  follovs : — 

"  1.  That,  at  tho  time  of  the  pafsing  of  the  6  A  6  W.  4,  e.  76,  the  appelUnta'  pranisis  for 
which  they  are  rated,  were  sitnated  in  a  part  of  the  borough  of  Maidenhead  in  and  for  which 
no  watoh-rato  w»  leried,  and  more  than  two  hundred  jarda  distant  from  any  itreet  or  eoatiB- 
voQB  line  of  honiea  regularly  watched  in  the  aald  horongh  under  the  preririoM  ef  th*  laid  AeV 
and  therefore  the  laid  premises  were  and  are,  under  the  prorieo  in  s.  92  of  the  aald  Aei  Ibr  that 
purpose,  eiempt  from  and  not  liable  to  be  ineluded  in  or  rated  to  the  watch-rate  : 

"  2.  That  the  mere  fact  that  a  small  portion  of  the  premises  has  since  4he  passing  of  that  Act 
become  less  than  two  hundred  yards  distvit  from  a  street  or  continuous  lineof  houaea  rsgularty 
watched,  does  net  uffett  or  abridge  the  tzenptioii  aforesaid,  or  luuder  the  premiiea,  or  M(y  part 
of  them,  liable  to  be  included  in  or  rated  to  the  watch-rate : 

"  8.  That,  if  the  fact  mentioned  in  the  second  point  does  affect  the  exemption  aibiussid,  it 
only  docs  so  to  the  extent  of  that  part  of  the  premises  within  the  said  distance  of  two  hundred 
yards,  and  ttot  to  the  part  beyond,  which  Is  still  ezumpt  and  not  liable  to  bo  Ineluded  In  or  rslid 
to  the  wateh*rate : 

*'  4.  That  It  appaart  upon  the  facts  stated  in  the  ease  that  the  tippeUants'  pr— Isei  imtMiU 
in  the  laid  rate  are  not  liable  to  be  included  in  or  rated  to  the  waieh-rata." 
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J  property  is  to  be  oarried  to  an  account  to  be  called  the  ''  borough- 
iina,^  out  of  which  all  disbarsements  are  to  be  made;  and,  if  that 
fund  should  prove  insufficient,  the  deficiency  is  to  be  made  up  by  a 
borough*rate.  Then  comes  a  proviso,  that,  "  in  every  case  in  which 
before  the  passing  this  Act  any  rate  might  be  levied  m  any  borough, 
or  in  anv  parish  or  place  made  part  of  any  borough  under  the  provi- 
sions of  tnis  Act»  U)T  the  purpose  of  watching  soleli^  by  day  or  by 
night»  or  for  the  purpose  of  watching  by  day  or  by  night  conjointl  v 
with  any  other  purpose,  it  shall  be  lawful  for  the  council  of  such 
borouffb  to  levy  a  watch-rate  sufficient  to  raise  any  sum  not  greater 
than  the  average  vearly  sum  which  during  the  last  seven  years,  or, 
where  such  rate  shall  not  have  been  levied  during  seven  years,  then 
during  such  less  number  of  years  as  such  rate  shafl  have  bsen  levied, 
shall  nave  been  expended  in  the  maintenance  and  establishment  of 
watchmen,  constables,  patrols,  or  policemen  within  the  district  in 
which  such  rate  was  levied,  ^nd  for  that  purpose  the  council  shall 
have  all  the  powers  hereinbefore  given  to  tne  council  in  the  matter  of 
the  borough-rate."  The  section  then  goes  on, — "  And  where  any  part 
of  any  borough  shall  not  at  the  time  of  the  passing  of  this  Act  be 
within  the  provisions  of  the  Act  authorizing  the  levy  of  such  rate  for 
watching  as  aforesaid,  it  shall  be  lawful  for  the  council  from  time  to 
time  to  order  thajt  such  part,  or  so  much  thereof  as  to  the  *ooun-  r^AKa 
cil  ahall  seem  fit,  shall  oe  rated  to  the  watch-rate  in  like  man-  '- 
ner  as  other  parts  of  the  borough  to  be  specified  in  such  order,  and 
such  watch-rate  thereupon  shall  be  levied  within  the  part  mentioned 
in  such  order  in  like  manner  as  in  the  other  parts  of  tne  borough  so 
specified,  and  all  such  sums  levied  in  pursuance  of  such  watch-rate 
shall  be  paid  over  to  the  account  of  the  borough- fund."  Then  follows 
this  furtner  proviso, — "  that  no  such  order  os  laal  cfforesaid  shall  be 
made  for  rating  to  such  watch -rate  any  part  of  any  borough  in  which 
at  the  time  of  passing  this  Act  such  rate  as  aforesaid  ^all  not  be 
levied,  and  which  is  more  than  two  hundred  vards  distant  from  any 
street  or  continuous  line  of  houses  which  shall  be  regularly  watched 
within  the  borough  under  the  provisions  of  this  Act/'  At  the  time 
of  the  passing  of  that  Act,  the  appellants'  property  had  never  been 
rated  to  the  watch-rate^  and  was  not  within  the  distance  of  two  hun« 
dred  yards  of  any  street  or  continuous  line  of  houses  which  was 
watched  under  the  provisions  of  the  Act;  but  a  portion  of  it  has 
become  so  since.  r£BLK,  0.  J.«— In  Hallett  v.  The  Overseers  of 
Brighton,  7  Ellis  k  B.  842  (E.  C.  L.  R.  vol.  90),  it  was  held  that  the 
part  within  the  two  hundred  yards  might  be  rated.]  The  Court  there 
assume  that  the  exemption  continued :  but  the  point  was  not  made. 
The  question  turns  upon  the  2  &  3  Vict.  c.  28,  and  8  &  4  Vict  c.  28. 
The  1st  section  of  the  2  Jt  8  Vict,  c  28,  recites  that,  "  whereas,  by 
reason  of  the  restrictions  contained  in  the  5  &  6  W.  4,  c.  76,  the 
watch-rate  authorized  by  the  said  Act  to  be  levied  upon  those  parts  of 
the  boroughs  within  the  provisions  of  the  said  Act  which  are  regularly 
watched,  is  insufficient  for  that  purpose,  and  the  deficiency  in  many 
cases  is  paid  out  of  the  borough-rate,  to  which  all  parts  of  the  borough, 
whether  or  not  regularl v  watched,  are  liable :"  and,  for  remedy  there- 
of, enacts  '*that  it  shall  be  lawful  for  the  ^council  of  any  r«gaA 
borough  named  in  either  of  the  schedules  to  that  Act  to  levy  '- 
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a  watch-rate  upon  the  occupiers  of  all  messuages,  lands,  tenements, 
and  hereclitaments  within  those  parts  of  the  borough  whioh  shall  be 
watched  by  day  and  by  night,  and  which  from  time  to  time,  by  any 
order  of  the  council  of  any  such  borough,  shall  be  declared  liable  to 
such  water-rate,"  &c.   "Provided  always  that  no  such  rate  shall  exceed 
in  any  one  year  the  rate  of  Qd.  in  the  pound  on  the  net  annual  value 
of  the  hereditaments  rated  thereunto,  unless  in  those  boroughs  in 
which  at  the  time  of  passing  the  said  Act  the  sum  authorized  by  the 
said  Act  to  be  levied  by  way  of  watch-rate  exceeded  the  sum  which 
might  have  been  then  raised  by  the  said  rate  of  6d,  in  the  pound ;  and 
in  such  cases  as  last  aforesaid  it  shall  be  lawful  to  levy  a  watch-rate         | 
under  this  Act  upon  all  the  hereditaments  liable  thereunto,  at  such         ; 
rate  as  would  have  sufficed  to  raise  such  greater  sum :  Provided  also         > 
that  nothing  herein  contained  shall  be  construed  to  extend  to  make         ^ 
liable  to  the  watch-rate  any  lands,  tenements,  or  hereditaments  which         j 
are  now  exempted  by  any  local  Act  from  the  payment  of  watch-rates,         | 
or  to  alter  the  comparative  liability  of  any  lands,  tenements,  or  here-         j 
ditaments  to  the  watch-rate,  which  by  any  local  Act  are  now,  in         > 
respect  of  any  watch-rate,  entitled  to  any  deduction  from  or  charge-         ' 
able  with  any  increase  upon  an  equal  pound-rate ;  but  the  like  com- 
parative deductions  and  increased  charges  shall  be  made  in  respect  of 
such  hereditaments  in  the  rates  to  which  such  hereditaments  snail  be 
rated  under  this  Act/'    It  is  submitted  that  that  Act  does  not  take 
away  anj  of  the  exemptions  contained  in  the  5  &  6  W.  4,  o.  76 ;  and 
that,  if  It  did,  they  are  continued  by  the  8  &  4  Vict  c.  28.    This  last- 
mentioned  Act  recites  that  '*  doubts  have  been  entertained  whether 
the  2  &  S  Yict.  c.  28  may  not  apply  to  cases  of  municipal  boroughs  in 
*66n   ^^^^^  *there  are  borough-funds  sufficient  for  the  purpose  of 
^  defraying  the  expenses  of  the  constabulary  force  of  such 
boroughs,  together  with  all  other  expenses  payable  out  of  the  borough- 
fund,  with  the  aid  of  the  amount  only  of  watch-rate  which  could  be 
raised  under  the  provisions  of  the  5  &  6  W.  4,  c.  76,  and  without  the 
aid  of  any  borough-rate ;  and  that  doubts  are  also  entertained  whether 
by  the  2  &;  8  Vict.  c.  28,  it  is  not  imperative  upon  the  council  of  each 
borough  to  levy  in  each  borough  a  watch-rate  to  the  extent  of  6dL  in 
the  pound  f '  and,  in  order  to  remove  such  doubts,  it  enacts  "that  the 
said  Act  (2  &  8  Vict.  c.  28)  shall  not  apply  or  be  deemed  to  apply  to 
any  borough  in  which  the  borough-fund  is  sufficient,  with  the  aid  of 
the  amount  only  of  watch-rate  which  could  be  raised  under  the  provi- 
sions of  the  5  &  6  W.  4,  c.  76,  and  without  the  aid  of  any  borough- 
rate,  to  defray  the  expense  of  the  constabulary  force  of  the  borough, 
together  witn  all  the  other  expenses  legally  payable  out  of  the 
borough-fund  by  virtue  of  the  5  &  6  W.  4,  a  76,  or  any  other  Act  or 
Acts  of  Parliament."    And  then  follows  a  proviso  expressly  re-enact- 
ing the  reservation  of  all  rights  of  property  and  benencial  exemptions 
in  the  5  &  6  W.  4,  c.  76,  s.  2.    Upon  these  grounds,  it  is  submitted 
that  the  decision  of  the  justices  was  wrong. 

Oray,  contr^(a) — This  case  falls  clearly  within  the  2  &  8  Yict  a  88, 

(o)  The  points  marked  for  argnment  on  the  part  of  the  refpondents  were  ae  foUowt:— > 
"  1.  The  facta  being,  that  the  appeilanU'  property  which  ia  rated  it  within  tha  borongK  that 
the  whole  of  the  borough  wae  watched  by  day  and  by  night,  and  that  the  whole  of  the  boroagh 
waa  by  an  order  of  ooancil  declared  liable  to  the  watch-rate,  the  eaae  ii  broaght  witkia  tht 
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8. 1,  and  the  rate  is  a  perfectly  valid  *one.  By  the  92d  section  r«ggo 
of  the  5  &  6  W.  4,  c.  76,  the  borough-fund  was  to  be  charged  *- 
with  the  expense  of  watching,  and  a  watch-rate  was  to  be  made 
in  a  certain  limited  manner  to  aid  that  fund,  if  found  insufficient. 
Then  comes  the  2  &  8  Yict  c.  28,  which  extends  the  area  over  which 
the  rate  is  to  be  made.  That  statute  enacts  '*  that  it  shall  be  lawful  for 
the  council  of  any  borough  to  levy  a  watch-rate  upon  the  occupiers 
of  all  messuages,  lands,  tenements,  and  hereditaments  within  those 
parts  of  the  borough  which  shall  be  watched  by  day  and  by  night,  and 
which  from  time  to  time  by  any  order  of  the  council  of  any  such 
borough  shall  be  declared  liable  to  such  watch-rate.''  And  there  is 
nothing  in  the  8  &  4  Vict.  c.  28  to  revive  the  exemption.  [He  was 
stopped  by  the  Court.] 

£rlb,  C.  J. — It  appears  to  me  that  the  order  of  the  justices  in  this 
case  was  properly  maide,  and  must  be  affirmed.  The  original  power 
to  make  a  watch-rate  within  the  borough  was  by  the  92d  sec^on  of 
the  Municipal  Corporation  Act,  6  &  6  W.  4.  c.  76,  limited  to  property 
situate  within  or  within  two  hundred  yards  of  "any  street  or  continuous 
line  of  houses  which  should  be  regularly  watched  within  the  borough 
under  the  provisions  of  that  Act."  If  a  watchman  did  not  pass 
within  two  hundred  yards,  the  property  was  not  to  be  rated.  The 
burthen  was  cast  upon  the  property  which  was  benefited  by  the  watch- 
ing. That  was  one  of  the  ^exemptions  contained  in  the  Muni-  r«^^Q 
cipal  Corporation  Act.  Then  came  the  2  &  8  Yict.  c.  28,  which  '• 
was  expressly  passed  to  take  away  some  of  the  restrictions  and  exemp- 
tions contained  in  the  former  Act,  and  for  more  equallv  asi^essing  and 
levying  watch-rates:  and  it  authorizes  the  council  of  t&e  borough  "to 
levy  a  watch-rate  upon  the  occupiers  of  all  messuages,  lands,  tene- 
ments, and  hereditaments  within  those  parts  of  the  borough  which 
shall  be  watched  by  day  and  by  night,  and  which  from  time  to  time 
by  any  order  of  the  council  of  any  such  borough  shall  be  declared 
liable  to  such  watch-rate.''  The  case  falls  within  the  just  principle 
before  adverted  to.  The  council  of  the  borough  have  come  to  the 
conclusion  that  this  property  ought  to  be  rated,  and  have  made  an 
order  accordingly.  That  being  so,  the  appellants  were  properly  rated 
under  the  2  &  3  Yict.  c.  28 :  and  there  is  nothing  in  the  8  &  4  Vict.  c. 
28  to  take  away  that  liability,  the  restrictiona  there  referred  to  not 
applying  to  property  held  by  such  a  company  as  a  railway  Company. 
There  is  nothing,  therefore,  to  take  this  case  out  of  the  operation  of 
the  2  &  8  Yict  o.  28. 

The  rest  of  the  Court  concurring, 

Appeal  dismissed,  with  costs. 

ttfttat0  S  4  3  Vict.  e.  S8,  ■•  1.    Th«  rate  ia  good  in  whole,  and  tbo  AppoUanU  are  liablo  to  paj 
the  whole  of  the  rate : 

»*  2.  The  faet  that  the  appellaoti'  propertj  either  now  or  at  any  preriona  time  ia  or  waa  more 
tbfto  two  handred  yarda  diatant  Arom  any  atreet  or  oontinnona  line  of  hooaea  regularly  watched 
under  the  proYiaiona  of  the  Mnnioipal  Corporation  Aot,  5  A  6  W«  4,  c.  7<i,  ftimiahea  no  ground 
of  exemption  from  the  rate}  becauae,  although  an  exemption  on  that  ground  ia  found  in  the  92d 
eeetioB  of  the  Mnnioipal  Corporation  Aet,  it  ia  not  in  the  aforeaaid  Act  onder  which  the  rate  in 
qoMtloB  if  made." 


-»■  — •• 
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♦664]   •CHURCH  v.  THE  ENCLOSURE  COMMISSIONEBS. 

RE  OLD  OAK  COMMON. 
Jan.  81. 

The  Cvni  grstitod  «  prohiVMoi  •gBfiutt  Hie  Bnelerare  Commitdmien,  topteblUt  theaftea 
proeeeding  with  an  eneloeare  under  the  8  A  9  Viet  e.  118,  where  the  AMieteitt  CoaainteBet 
hed,  in  taking  the  oonsente  and  di*ieiiti  under  e.  27,  ezelnded  ttom  hii  ettisate  of  the  teleieit 
of  the  owner  of  the  eoil  of  the  land  to  be  encloied,  and  erer  which  righte  of  eoniBon  ezielod  or 
were  elaimed,  the  raloe  of  the  briek  earth  tbereonder,  which  would  hare  more  than  twfioed  to 
overtop  the  oonsentf  to  the  eaeloBsre,— notwithttandiog  fhe  protieional  order  eontaiaed  the 
following  00  called  ezception^*^**  that  all  nineiy  ailneralf,  stone  and  ether  miAefrate  be  i named 
to  C. ,  with  a  right  to  enter  the  Mid  lands  when  enclosed,  for  the  pnrpose  of  opening,  voildBg* 
or  winning  snch  mines,  minerals,  stone,  and  other  substrata,  making  eompeasatioB  for  ai^ 
damage  to  the  sarfaee  which  may  thereby  be  done." 

Manistt,  Q.  0.,  in  Michaelmas  Term  last*  on  behalf  of  Mr.  Henry 
John  King  Church,  obtained  a  role  calling  upon  the  Endosare  Gom« 
missiofiers  for  England  and  Wales  to  show  cause  why  a  writ  of  pro- 
hibition should  not  issue  to  prohibit  them  from  reporting  the  propoeed 
enclosure  of  Old  Oak  Common,  in  the  parish  of  ActoUi  in  the  coanty 
of  Middlesex,  for  the  sanction  of  Parliament,  or  from  taking  any 
further  steps  towards  the  enclosure  of  the  said  common,  without  fir^ 
obtaining  the  consent  of  the  said  Henry  John  King  Church,  or  with- 
out first  obtaining  in  the  manner  prescribed  bj  the  8  &  9  Vict.  c.  118, 
the  consent  of  persons  the  aggregate  amount  of  whose  interest  in  the 
land  proposed  to  be  enclosed  should  not  be  less  in  value  than  two- 
thirds  of  the  whole  interest  in  such  land,  including  the  interest  of  the 
said  Henry  John  King  Church  as  owner  of  the  soil,  with  the  mines^ 
minerals,  stone,  and  other  substrata  under  such  land. 

The  affidavit  on  which  the  motion  was  founded  disclosed  the  follow- 
ing &cts : — Old  Oak  Common  formerly  constituted  part  of  the  manor 
of*  Sutton  Court,  of  which  the  Dean  and  Chapter  of  St.  PaQl's  were 
lords.  In  the  year  1800  they  sold  it  under  the  provisions  of  the  Land- 
tax  Act  89  6.  8,  c.  21 ;  and  in  1849  Mr.  Church  became  possessed  of 
it.  It  consisted  then  of  an  open  tract  of  land  containing  about  140 
*66o1  ^''^'  ^^  April,  1861,  certain  persons  who  claimed  rights  of 
^  ^common  over  the  land  applied  to  the  Enclosure  Commissioners 
to  deal  with  it  under  the  Enclosure  Acts ;  and  on  the  Slst  of  Septem- 
ber, the  following  provisional  order  was  made : — 

'^  Whereas,  persons  interested  in  certain  lands  called  or  known  as 
Old  Oak  Common,  in  the  parish  of  Acton,  in  the  county  of  Middlesex, 
being  land  subject  to  be  enclosed  under  the  provisions  of  the  Acts  for 
the  enclosure,  exchange,  and  improvement  of  land,  and  proposing  to 
enclose  the  same  under  the  said  Acts,  have  made  due  application  to 
the  Enclosure  Commissioners  for  England  and  Wales  to  sanction  such 
enclosure :  And  whereas  it  has  been  made  to  appear  to  the  said  Com- 
missioners that  the  persons  making  the  said  application  represent  at 
least  one  third  in  value  of  the  interest  in  the  said  lands :  And  whereas 
the  said  Commissioners,  on  the  statements  contained  in  the  said  appli- 
cation, thought  the  enclosure  of  the  said  lands  might  be  found  to  be 
expedient,  and  accordingly  referred  the  said  application  to  Nathan 
Wetherell,  Esq..  an  Assistant  Commissioner  under  the  said  Acts :  And 
whereas  the  said  Assistant  Commissioner,  after  having  caused  doe 
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notice  to  be  given  as  required  bj  tbe  fiaid  Acts,  and  having  inspected 
the  said  lands,  held,  pursuant  to  the  said  notice,  a  meeting  on  tne  7th 
day  of  June,  1861,  at  the  George  Inn,  in  the  said  parish,  to  hear  any 
objections  which  might  be  made  to  the  said  proposed  enclosure,  and 
any  information  or  evidence  which  might  be  offered  in  relation  thereto, 
and  inquired  into  the  correctness  of  the  statements  in  the  said  appli- 
cation, apd  otherwise  into  the  expediency  of  the  said  proposed  encios* 
ure :  And  whereas  the  said  Assistant  Commissioner  only  reported  in 
writing  to  the  said  Commissioners  the  result  of  his  inquiries  as  to  the 
statements  contained  in  the  said  application,  and  his  opinion  as  to  the 
expediency  of  the  said  proposed  *encloeure,  with  his  reasons  for  r*^a 
such  opinion,  and  annexea  to  his  report  a  sketch  of  his  said  '• 
lands:  And  whereas  we  the  said  Commissionera  are  of  opinion  that 
the  said  proposed  enclosure  would  be  expedient,  and.  in  case  the  neoes* 
sary  consents  be  given,  and  the  requisites  of  the  said  Acts  be  other- 
wise complied  with,  intend  to  certif^,  in  our  annual  general  report,  the 
expediency  of  such  enclosure  upon  the  terms  hereinafter  mentioned : 
Now,  therefore,  in  pnrsuanoe  of  the  power  given  to  us  by  the  said 
Acts,  we,  the  Enclosure  Commissioners  for  England  and  Wales,  do  by 
this  provisional  order  under  our  seal  declare  the  following  to  be  the 
terms  and  conditions  on  which  we  are  of  opinion  that  the  said  enclos- 
ure should  be  made,  that  is  to  say, — that  three  acres  at  or  near  the 
spot  marked  A.  on  the  plan  hereto  annexed  be  allotted  for  the  labour- 
ing poor;  and  ihfU  all  mines,  minerals,  stone,  and  other  substrata  be 
reserved  to  Henry  John  King  Church,  JEsq,,  with  a  right  to  enter  the  said 
lands  when  enclosed,  for  the  purpose  of  opening,  working,  or  winning  such 
mines,  minerals,  stone,  and  other  substrata,  making  compensation  for  any 
damage  to  the  surface  which  may  thereby  be  done.    In  witness,"  &c. 

The  ground  of  complaint  was  that  there  was  a  large  quantity  of 
valuable  brick^earth  under  the  surface  of  the  land,  the  value  of  which 
the  Assistant  Commissioner  had  declined  to  take  into  consideration  in 
valuing  Mr.  Churches  interest,  as  it  was  alleged  he  was  bound  to  do. 
It  was  sworn,  that  the  value  of  Mr.  Church's  interest  in  the  land  pro- 
posed to  be  enclosed,  even  on  the  assumption  of  the  said  land  beins^ 
subject  to  all  the  rights  of  common  claimed  thereon,  far  exceedec^ 
according  to  any  fair  and  reasonable  estimate  thereof,  the  aggregate 
value  of  all  such  rights  of  common  and  all  other  rights  therein  or 
thereon.  The  8  &  9  Yict.  c.  118,  ss.  16,  22,  2S,  27,  29,  and  the  cases 
of  Towneley  ».  *  Gibson,  2  T.  R.  701,  and  Smith  v.  Smith,  2  r»ggy 
Price  101,  were  referred  to.  *• 

Bonll,  Q.  C,  and  F.  M.  White,  now  showed  cause,  upon  the  affida- 
vits of  Mr.  J.  M.  White,  solicitor  to  the  Enclosure  Commissioners,  and 
of  Mr.  Wetherell,  the  Assistant  Commissioner.(a)*^The  provisional 

(•)  Mr.  Whiti'a  aSklAvU  lUled,  that,  by  a  Mrtain  iaimilaM  of  bMrgftin  ud  m1«  pnawred 
ftMOBg  Che  TMMda  In  the  Mttod/  of  tbo  Umm\m  of  th«  RoUi,  dopotitod  ia  tba  pablio  noord 
•Am  ia  Loadoa  (Clote  Sella,  S  O.  4,  p.  9, 18S2),  boariag  dala  tha  S4th  of  Jalj,  1800,  and  mada 
btinato  ika  Daaa  aad  Chaptar  of  tb«  Cathedfal  Chareh  of  8b  Panl,  In  London,  of  Um  firal 
part,  two  of  the  OoinmiMionart  of  tbo  land*tas  appointod  by  riitM  of  tbo  Aeii  for  tba  rodomp- 
tion  of  the  laod-taz  of  the  S8th  aad  SOtb  G.  S,  of  the  lecond  part,  aad  William  Dnke  of  Dotob* 
ibire  of  the  third  part,  aad  being  a  bargain  aad  aale,  amongil  other  hereditameote,  of  **  All 
that  the  aito,  eapital  aieMnage,  or  ■aniioa-honie  of  the  manor  or  lordehlp  of  Sntloa  Conrt,  in 
the  parieh  of  Chiswiek,  in  the  eouaty  of  Middlesex;  and-  all  that  reetory  or  panonage  impro- 
priate of  Chiswiek  aforesaid,  and  the  wood  ealled  the  Old  Helt»  aad  all  meesnages,  honsety 
idiieeiy  bnUdiags,  dmasma  lands,  meadowy  paitniei,  ftedingi^  tree%  weeds,  «ndsr«ood%  waij% 
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*B681  ^^^^^  Having  ^exoepted  ''mines,  minerals,  stone,  and  otbcr 

^  substrata,"  any  under  ground  rights  Mr.  Church  may  have  are 

amply  secured  to  him  unaffected  by  the  proposed  enclosure.     If  the 

minerals  are  excepted,  their  value  clearly  ought  not  to  be  considered 

• 

waleriy  wilmooarMS,  gleb«  lands,  UUim,  fruiUp  prollta,  oommodiUw,  and  appnrtenuioM  to  tko 
■aid  manor  or  lordihip  or  to  the  aforet aid  rootory  or  parsonago,  or  oither  of  them,  bolonging  or 
in  any  wise  appertaining,  ezoepi  as  therein  excepted  :"  and  amongst  snoh  exceptions  were  tU 
lands  grantable  bj  copy  of  court  roll,  courts,  fines,  and  other  profits  thereof,  and  aU  beriels 
whatsoerer  to  the  said  manor  belonging ;  and  also  taW  and  five  liberty  for  the  said  Dean  and 
Chapter  and  their  successors  to  keep  aad  hold  any  of  the  said  Courts  in  any  place  within  the 
said  manor,  at  their  free  will  and  pleasure,  when  and  as  often  as  they  should  see  fit. 

The  wood  called  the  '*  Old  Holt"  is  the  same  as  is  now  called  the  "  Old  Oak  Wood"  or  Common, 
part  whereof  is  said  to  be  in  the  parish  of  Acton,  in  the  county  of  Middlesex,  and  was  pur- 
chased of  William  Spencer,  Duke  of  Deronshire,  the  successor  In  estate  of  the  said  WiUiaa^ 
Duke  of  Deronshire,  by  an  ancestor  of  Mr.  Church  who  now  claims  to  be  the  owner  tliereo^  in 
or  about  the  year  1822,^by  the  description  of  "  All  that  wood  or  common  in  Acton  aforesaid 
called  the  Old  Holt  Wood  or  Old  Holt  Common,  containing  ZOO  acres  or  thereabouts,  be  the 
same  more  or  less,  as  the  said  William  Spencer,  Duke  of  Deronshire,  has  any  right  or  tomsst 
in  or  to  the  same  as  owner  of  the  soil  thereof." 

Before  the  sale  to  the  said  ancestor  of  Mr.  Church,  the  said  Old  Holt  Wood  or  Commoa  was 
put  up  for  sale  at  the  Auction  Mar^  among  other  estates  at  Tombam  Green  and  Chiswiek,  eu 
behalf  of  the  then  Duke  of  Devonshire,  by  Messrs.  Driver,  on  the  25th  of  September,  1811 ; 
and  in  the  printed  particulars  and  adrertisement  of  such  sale  Lot  20  is  described  as  "  Old  Holt 
Common,  at  Bast  Acton,  being  a  rilla  residence  (therein  described),  together  with  good  kitehea- 
garden  and  pleasure-ground,  with  a  wall  and  shrubbery  round  the  paddock,  which  contains  in 
the  whole  about  three  acres  (a  part  of  the  above  land  has  been  enclosed  within  these  few  years 
from  the  common),  and  all  such  rights  and  interests  as  the  vendor  is  entitled  to  as  owner  of  Uie 
soil  of  the  common  called  Old  Oak  Common,  containing  200  acres,  with  the  right  of  common 
of  pasture  and  fuel  thereon,"  and  which  premises  are  described  as  being  in  the  oceupatioci  of  a 
Mr.  M'Nalty,  and  granted  by  a  lease  to  the  Hon.  C.  Hely  Hutchinson  for  twenty-obe  years 
from  Lady  Day,  1812,  and  were  purchased  by  the  said  ancestor  of  Mr.  Church  as  aforesaid. 

The  manor  of  Sutton  is  now  vested  in  the  Ecclesiastical  Commissioners  for  England,  who  are 
the  lords  thereof;  and  copyhold  or  customary  Courts  are  held  for  the  said  manor  in  their  naau 
as  such  lords. 

By  virtue  of  the  12th  section  of  the  89  Q.  8,  o.  21,  the  minerals  under  the  said  Old  Edt  or 
Old  Oak  Wood  or  Common  did  not  pass  by  the  deed  of  bargain  and  sale  of  the  24th  of  July, 
1800 ;  and  by  the  operation  of  the  Acts  relating  to  the  Ecclesiastical  Commissioners,  these 
minerals  and  all  other  the  corporate  property  of  the  Dean  and  Chapter  of  8L  Paul's  are  bow 
vested  in  the  said  Ecclesiastical  Commissioners. 

As  one  of  the  solicitors  to  the  said  Ecclesiastical  Commissioners,  the  deponent  was  instreded 
to  apply  to  the  Enclosure  Commissioners,  in  case  the  enclosure  of  the  said  Old  Holt  or  Old  Oak 
Common  shall  proceed,  to  amend  the  provisional  order  issued  by  the  said  Enclosure  Coouais- 
sioners,  by  striking  out  the  reservation  of  the  said  minerals  to  the  said  Mr.  Chnrsh,  aad  iaseri* 
ing  a  reservation  to  the  said  Ecclesiastical  Commissioners  as  owners  thereof. 

The  affidavit  then  verified  two  several  reports  to  the  Enclosure  Commissioners  made  hj  their 
Assistant  Commissioner,  Mr.  Wetherell,  relating  to  the  meetings  held  by  him  for  hearing  o^fee- 
tions  to  the  proposed  enclosure  of  Old  Oak  Common,  and  for  taking  assents  and  disaaats  aadar 
the  27th  section  of  the  General  Enclosure  Act,  8  A  9  Vict.  e.  118. 

Mr.  Wethereirs  affidavit  was  in  substance  as  follows : — 

Some  time  previously  to  the  year  1859,  the  North  and  South-Western  Jnnetion  Baflwaj 
Company,  under  the  powers  of  the  Lands  Clauses  Consolidation  Ae^  1846  (8  4  9  Viet  ci  16), 
took  a  portion  of  Old  Oak  Common,  for  the  purposes  of  their  Act 

The  Company  entered  into  an  agreement  with  Mr.  Church  for  payment  to  him  of  a  svm  of 
money  as  a  com'pensation  for  his  interest  in  the  soil  of  the  portion  of  the  commoa  so  takea ; 
and  they  also  entered  into  an  arrangement  with  a  committee  of  the  persons  who  claiuMd  rights 
of  common  over  Old  Oak  Common,  for  payment  to  them  of  a  sum  of  money  as  a  oompenaatloa 
for  the  extinguishment  of  their  rights  of  common  of  pasture  over  the  port  on  of  the  eonusou 
so  taken. 

The  deponent  was  appointed  by  the  Enclosure  Commissioners  to  apportion  the  sum  so  paid 
by  the  Company  for  the  extinguishment  of  the  rights  of  common,  among  the  parties  entitled  to 
the  said  righto. 

The  deponent  held  meetings  in  the  year  1869,  and  subsequently;  and  he  aseertained  as  far 
as  he  was  able  the  parties  entitled  to  sueh  righto  of  eoaunon,  and  the  premises  in  rsepeei  ef 
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in  ascertaining  the  ^relative  amount  of  assents  and  dissents,  r^aan 
But  it  is  submitted  that  this  is  not  the  subject  of  prohibition  ^ 
at  all.  The  matter  is  left  to  the  Commissioners ;  and,  if  they  are 
satisfied  that  the  parties  assenting  to  the  proposed  enclosure  possess 
two-thirds  in  value  of  the  *whele  interest  in  the  land,  that  is  rma^Q 
conclusive.  They  are  then  to  make  a  provisional  order,  to  ^ 
hear  objections,  and  to  make  their  report  to  Parliament.    The  lands 

wbieb  sneh  righU  had  b««D  •zereiMd,  and  th«  proportions  in  whieh  the  laid  parties  were  enti- 
tled to  the  compensation  fbnd. 

Among  the  parties  so  claiming  rights  of  common  of  pastnrage,  Mr.  Church,  in  respect  of  a 
farm  situate  in  the  parish  of  Acton,  claimed  a  right  of  common  of  pasturage  orer  Old  Oak 
Common,  and  received  in  compensation  for  such  right  a  proportionate  part  with  the  other 
persons  entitled  to  such  rights  of  common,  of  the  sum  so  paid  bj  the  said  railway  Company. 

In  the  course  of  the  iuTestigation  for  ascertaining  the  rights  of  the  parties,  it  was  proved  by 
several  witnesses,  that,  at  all  times  within  the  memory  of  man,  owners  of  lands  and  tenements 
within  the  parish  of  Acton  had  by  their  cattle  oon«tantly  depastored  Old  Oak  Common  without 
interruption. 

In  calculating  the  interests  and  proportions  of  the  different  parties  so  claiming  to  diride  such 
oompensation-mon^,  including  Mr.  Church,  the  deponent  adopted  the  proportion  to  which  each 
party  was  assessed  to  the  poor-rate  in  respect  of  the  land  to  which  the  claim  to  right  of  pasturage 
OTor  such  common  was  attached,  in  like  manner  as  he  made  a  similar  calculation  in  the  pro- 
eeedings  of  the  enclosure  of  the  said  common  as  hereinbefore  mentioned. 

After  such  proceedings  In  respect  of  the  said  railway  compensation  money,  and  in  eonseqnenoe 
of  Mr.  Church  asserting  (as  the  deponent  was  informed  by  sereral  of  the  commoners)  that  he 
was  the  sole  owner  of  Old  Oak  Common,  and  of  the  entire  pasturage  over  it, -free  from  all  rights 
of  common  whatever,  and  of  his  proceeding  to  enforce  his  alleged  claim,  an  application  was 
made  to  the  Enclosure  Commissioners  by  certain  of  the  landowners  in  the  parish  of  Acton 
claiming  rights  of  eommon  OTcr  the  said  Old  Oak  Common,  for  an  enclosure  of  the  same^  under 
whieh  enclosure  proceedings  all  claims  could  be  tried  and  disposed  of. 

By  the  direction  of  the  Bnclosure  Commissioners,  the  deponent  held  the  usual  meeting  to 
hear  objections  to  the  said  enclosure,  and  also  a  meeting  for  the  purpose  of  taking  assents  and 
dissents  under  section  27  of  the  General  Enclosure  Act 

At  the  last-mentioned  meeting,  Mr.  Chnreh  by  his  counsel  alleged  that  the  minerals  under 
Old  Oak  Common  are  of  great  ralue,  and  that  the  same,  if  added  to  the  ralue  of  the  interests 
of  the  non-assenting  or  dissenting  parties,  would  raise  the  ralues  of  the  interests  of  such  non- 
assenting  or  dissenting  parties  to  a  proportion  of  more  than  one  third  part  of  the  total 
interests. 

The  mines  and  minerals  had  upon  the  alleged  title  of  Mr.  Church  been  reserred  to  him  by  the 
proTisional  order  of  the  Enclosure  Commissioners :  and,  as  the  minerals  were  so  reserred,  and 
were  not  to  be  dealt  with  under  the  enclosure,  the  deponent  declined  to  take  them  into  account 
in  ascertaining  the  ralues  of  the  interests. 

In  calculating  the  interests  of  the  assenting  and  dissenting  parties,  It  became  neeessary  to 
assign  some  proportion  of  ralue  to  the  soiL  Except  under  special  circumstances,  the  usual 
proportion  of  ralue  attributed  to  the  soQ, — as  will  appear  by  the  reports  of  the  Enclosure  Com* 
miisioners, — is  one  fifteenth  or  one  sixteenth  part  of  the  entire  interests :  and  in  the  present 
case  the  deponent  attributed  to  the  soil  a  ralue  of  one  fifteenth  of  the  entire  interests,  less  the 
ralue  of  the  minerals. 

Inasmuch  as  Old  Oak  Common  Is  not  now  waste  of  a  manor.  It  beoame  unnecessary  to  obtain 
the  consent  of  Mr.  Chureh  to  the  enclosure  as  owner  of  the  soil ;  and,  baring  ascertained  the 
intef^ts  in  the  mode  prescribed  by  the  Oeneral  Enclosure  Act»  ris.  the  rateable  ralues  at  which 
the  common-right  premises  of  those  parties  who  in  his  opinion  prored  that  they  were  entitled 
U0  rights  of  common  were  assessed  to  the  relief  of  the  poor,  and  after  allowing  and  deducting 
one  fifteenth  part  of  such  rateable  ralnes  as  representing  the  ralue  of  the  soil,  the  deponent 
ascertained  that  the  intereets  of  the  assenting  parties  exoeeded  two  third  parts  of  the  ralues 
of  the  entire  interests. 

In  attributing  the  proportional  ralue  of  one  fifteenth  part  to  the  soil  of  Old  Oak  Common, 
the  deponent  expressly  stated  to  the  other  parties  present  at  the  meeting  that  this  proportion 
was  allowed  solely  for  the  purpose  of  the  calculations  which  he  was  required  to  make  at  the 
meeting ;  but  that  it  was  open  to  the  owner  of  the  soil  to  prore,  if  be  eould,  to  the  raluer,  who 
is  the  proper  officer  to  determine  its  ralue,  that  circumstances  existed  under  which  a  greater 
proportion  than  one  fifteenth  part  ought  to  be  allotted  and  assigned  to  the  ownership  of  the 
SOIL 
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whicb  are  subject  to  encloBure  are  described  in  s.  11  of  the  Oeneial 
*A711   Si^^^^^r®  ^^^*  8^9  Vict.  c.  118,  *and  are,  amongst  others^ 

•I  **  all  lands  subject  to  any  rights  of  common  whatsoever,  and 
whether  such  rights  may  be  exercised  or  enjoyed  at  all  times,  or  may 
be  exercised  or  enjoyed  only  during  limited  times,  seasons,  or  periods, 
or  be  subject  to  any  suspension  or  ^restriction  whatsoever  in 
respect  of  the  time  of  the  enjoyment  thereof  The  25th  sec- 
tion enacts  that  *'  any  persons  interested  in  land  subject  to  be  enclosed 
and  proposing  to  enclose  the  same  under  this  Act,  may  make  applica* 
tion  to  the  Commissioners  according  to  the  form  which  may  have 
been  circulated  as  aforesaid  (s.  24)  by  the  Commissioners  to  sanction 
such  enclosure,  or  to  certify  in  their  annual  general  report  (under  a. 
S)  the  expediency  of  such  enclosure,  as  the  case  may  rec|uire ;  and  in 
case  the  Commissioners  shall,  on  the  statements  contained  in  such 
application,  think  that  the  enclosure  of  such  land,  or  of  some  part 
thereof,  may  be  found  to  be  expedient,  they  shall  refer  such  applica- 
tion to  an  Assistant  Commissioner,  who  shall  inspect  the  lana  pro- 
posed to  be  enclosed,  and  inquire  into  the  correctness  of  the  state- 
ments in  such  application,  and  otherwise  into  the  expediency  of  the 
proposed  enclosure ;  and  such  Assistant  Commissioner  shall  hold  % 
meeting  or  meetings  to  hear  any  objections  which  may  be  made  to  the 
proposed  enclosure,  and  any  information  or  evidence  which  may  be 
afforded  in  relation  thereto,  and  may  adjourn  such  meetings  respect- 
ively, and  shall  cause  notice  to  be  given  on  the  church  ooor  or  the 
parish  in  which  the  land  proposed  to  be  enclosed,  or  the  greater  part 
*6781  ^^^^^^>  ^^^^^  ^  situate,  *and  also  a  like  notice  to  be  given  by 

-'  advertisement  of  the  time  and  place  of  every  such  meeting, 
fourteen  days  at  least  before  every  such  meeting  (meetings  by  adjourn* 
ment  only  excepted):  Provided,  nevertheless,  that  it  shall  not  be 
lawful  for  the  Commissioners  to  refer  such  application  to  the  Assistant 
Commissioner,  nor  for  the  Assistant  Commissioner  to  take  any  further 
proceedings  upon  any  such  application,  unless  it  shall  be  made  to 
appear  to  him  or  them  respectively  that  the  persona  making  soch 
application  represent  at  least  one-third  in  value  of  the  interests  in  the 
lands  therein  proposed  to  be  enclosed."  The  26th  section  enacts 
"  that  the  Assistant  Commissioner  to  whom  such  application  shall  be 
referred  shall  report  in  writing  to  the  Commissioners  the  result  of  his 
incj^uiries  as  to  the  statements  contained  in  the  application,  and  his 
opinion  as  to  the  expediency  or  inexpediency  of  the  proposed  en- 
closure, with  the  reasons  for  such  opinion ;  and,  in  case  he  snail  think 
such  enclosure  expedient,  he  may  specify  any  terms  or  conditions 
which  may  appear  to  him  to  be  proper  for  the  protection  of  any  public 
interests,  or  of  any  mineral  property  or  peculiar  rigkU  in  relation  to  the 
land  propo9ti  to  be  encbted^^^  &o.  And  s.  27  enacts,  that,  "  if,  on  the 
report  of  the  Assistant  Commissioner,  or  after  any  further  inquiries 
they  shall  think  necessary  in  relation  thereto,  the  Commissioners  shidl 
be  of  opinion,  having  regard  as  well  to  the  health,  comfort,  and  con- 
venience of  the  inhabitants  of  any  cities,  towns,  villages,  or  populous 
places  in  or  near  any  parish  in  which  the  land  proposed  to  be  enclosed 
or  any  part  thereof  shall  be  situate,  as  to  the  advantage  of  the  pro> 
prietors  of  the  land  to  which  such  application  shall  relate,  that  the 
proposed  enclosure  would  be  expedient,  the  Commissioners,  by  pro- 
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visional  order  under  their  seal,  sball  set  forth  the  terms  and  conditions 
on  which  thej  shall  be  of  opinion  that  the  enclosure  should  be  made, 
and  ^especially  the  quantity  and  situation  of  the  allotments  (if  r*^^^^ 
any)  which  under  the  provisions  of  this  Act  should  be  appro-  ^ 
priated  for  the  purposes  of  exercise  and  recreation  and  for  the  labour- 
mg  poor,  and,  in  case  the  lord  of  the  manor  shall  be  entitled  to  the  soil 
of  the  land  proposed  to  be  enclosed,  shall  specify  the  share  or  propor- 
tion of  the  residue  of  the  land  which,  after  provision  made  for  the 
payment  of  expenses,  in  case  the  expenses  shall  under  the  provisions 
hereinafter  (s.  124)  contained  be  so  directed  to  be  paid  by  sale  of  land, 
and  after  deducting  the  allotments  to  be  made  for  public  purposes, 
should  be  allotted  to  the  lord  of  the  manor  in  respect  of  his  right  and 
interest  in  the  soil,  cither  exclusively  or  inclusively  of  his  right  or 
interest  in  all  or  any  of  the  mines,  minerals,  stone,  and  other  substrata 
under  such  land,  or  inclusively  or  exclusively  of  any  right  of  pastur- 
age which  may  have  been  usually  enjoyed  by  such  lord  or  his  tenants, 
or  any  other  right  or  interest  of  such  lord  in  the  land  to  be  enclosed, 
as  the  case  may  appear  to  the  Commissioners  to  require,  or  as  the 
parties  interested,  with  the  approbation  of  the  Commissioners,  may  have 
agreed,  and  in  case  there  shall  be  any  mineral  property,  or  any  rights 
in  relation  thereto,  not  vested  in  the  lord  of  the  manor,  or  other  rights 
which  shall  appear  to  the  Commissioners  proper  to  be  specially  pro- 
vided for  upon  such  enclosure,  or  to  be  excepted  from  the  operation 
thereof,  shall  specify  the  provisions  or  exceptions  which  should  be 
made  in  that  behalf;  and  the  Commissioners  shall  thereupon  cause 
notice  to  be  given  of  their  intention  to  authorise  the  proposed  en- 
closure, or  (as  the  case  may  be)  to  certify  in  their  annual  general 
report  the  expediency  of  the  proposed  enclosure,  but  upon  the  terms 
and  conditions  in  such  order  expressed,  and  in  case  the  consents 
required  by  this  Act  should  be  given  within  the  time  in  such  notice 
^specified,  or  within  any  enlarged  time  which  the  Commissioners  r^ann 
may  allow  for  that  purpose ;  and  the  Commissioners  shall  cause  '- 
to  De  deposited  for  inspection  a  copy  of  such  provisional  order  in  the 
parish  or  place  in  which  the  land  proposed  to  be  enclosed,  or  somepart 
thereof,  shall  be  situate,  and  may,  in  case  they  shall  think  fit,  cause 
meetings  to  be  holden  by  an  Assistant  Commissioner  for  the  purpose 
of  taking  consents  and  dissents,  or  of  ascertaining  the  interests  of  con- 
senting or  dissenting  parties,  or  give  such  direction  as  to  the  mode  of 
taking  and  verifying  consents  as  they  shall  think  fit ;  and,  in  case  it 
shall  appear  to  the  satisfaction  of  the  Commissioners  that  persons  the 
aggregate  amount  of  whose  interests  in  the  land  proposed  to  be 
enclosed  shall  not  be  less  in  value  than  two-thirds  of  the  whole  inte- 
rest in  such  land,  and  the  other  persons,  if  any,  whose  consents  may 
be  necessary  under  the  provisions  hereinafter  contained,  shall  have 
consented  to  such  enclosure  upon  the  terms  and  conditions  in  such 
order  expressed,  then,  if  the  land  proposed  to  be  enclosed  cannot  be 
enclosed  under  this  Act  without  the  previous  direction  of  Parliament, 
the  Commissioners  shall  in  their  next  annual  general  report  cerlifv 
their  opinion  that  the  proposed  enclosure  would  be  expedient,  with 
such  particulars  in  relation  thereto,  or  to  the  terms  and  conditions 
aforesaid,  as  they  shall  think  necessary,"  itc    The  98th  section  pro- 
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vides,  that,  *'  in  ever^  case  in  every  case  in  which  the  right  to  all  or 
any  of  the  mines,  minerals,  stone,  and  other  substrata  under  apy  land 
enclosed  under  this  Act  shall  exist  as  property  distinct  and  separate 
from  the  property  in  the  surface,  and  snail  not  be  compensated  upon 
the  enclosure,  the  right  and  property  in  such  mines,  minerals,  stone, 
or  other  substrata,  and  all  rights  and  easements  auxiliary  to  or  con- 
nected with  the  exercise  or  enjoyment  of  the  right  and  property  in 
*6761  ^^^^  mines,  minerals,  stone,  or  *other  substrata,  shall  be  in 
-*  nowise  affected  by  the  enclosure ;  and,  in  case  any  mines,  mine- 
rals, stone,  or  other  substrata  under  any  land  enclosed  under  this  Act, 
or  the  right  of  searching  for  or  getting  the  same,  shall  have  been 
leased  or  agreed  to  be  leased  to  any  person  as  property  distinct  and 
separate  from  the  property  in  the  surface,  with  or  without  powers  over 
the  surface  of  the  land  auxiliary  to  the  purposes  of  such  lease,  the 
rights  of  the  lessee  or  tenant  under  such  lease  or  agreement  shall  be 
in  nowise  affected  by  the  enclosure."    The  29th  section  gives  a  veto 
to  the  lord  of  the  manor :  it  enacts,  that,  "  when  the  land  to  which 
such  application  shall  relate  shall  be  waste  of  any  manor,  or  land 
within  any  manor  to  the  soil  of  which  the  lord  of  such  manor  shaU 
be  entitled  in  right  of  his  manor,  then,  unless  there  shall  be  more 
than  one  person  interested  in  such  manor  according  to  the  definition 
of  this  Act,  the  Commissioners  shall  not  proceed  to  an  enclosure  on 
such  application,  or  certify  in  their  annual  ^neral  report  the  expedi- 
ency thereof,  unless  the  person  interested  in  the  land  subject  to  be 
enclosed  as  aforesaid  in  right  of  such  manor,  or  his  substitute  under 
this  Act,  shall  consent  to  such  enclosure ;  and  ii[rhere  there  shall  be 
more  than  one  person  interested  in  such  manor,  the  Commissioners 
shall  not  proceed  to  an  enclosure,  or  certify  as  aforesaid  the  expedi- 
ency thereof,  in  case  such  persons,  or  the  majority  of  such  persons 
in  respect  of  interest,  shall  signify  their  dissent  within  the  time  limited 
by  the  Commissioners."    But  Church  is  not  lord  of  the  manor.     As 
well  might  Mr.  Grubb  have  claimed  a  veto  in  his  case :  see  Grubb  o. 
The  Enclosure  Commissioners,  9  C.  B.  N.  S.  612  (E.  C.  L.  R.  voL  99V 
[Erls,  C.  J. — Your  contention  is,  that,  if  the  Commissioners  think 
proper  to  decline  to  take  a  claim  into  consideration,  their  decision  is 
final,  and  we  cannot  interfere?]     Precisely  so:  the  party  who  thinks 


*6771  ^^™^^^  aggrieved  *must  go  to  Parliament,  xhe  Assistant 
-*  Commissioner  has  obtained  the  consent  of  two-thirds  in  value 
of  the  interests  in  the  land  proposed  to  be  enclosed ;  and  he  was  not 
bound  to  take  into  consideration  Church's  supposed  interest  in  the 
substrata.  The  enclosure  professes  to  deal  only  with  the  surface  of 
the  land.  Church's  interest,  if  he  has  any,  in  the  minerals,  is  reserved 
to  him  by  the  exception,  and  the  Commissioners  propose  to  allot  him 
one-fifteenth  of  the  surface.  Further,  it  is  submitted  that  Church  has 
no  interest  in  the  minerals.  His  ancestor  purchased  the  land  under 
the  powers  of  the  Land-Tax  Redemption  Act,  89  6.  8,  c  21.  By  the 
12th  section(a)  of  that  Act,  the  mines  and  minerals  are  vested  in  the 

(a)  Which  enaoU  that  "  no  minM,  or  mineralt,  or  aeanii  or  toIds  of  eo«I,  metalt,  or  otter 
profits  of  the  like  natare,  belonging  to  any  manors,  messnagea,  lands,  tenements,  or  hoiodita- 
mentfl,  which  shall  be  sold  by  any  bishop  or  other  eocleeiastioal  corporation  aforesaid,  for  tho 
purpose  of  redeeming  any  land-tax,  whether  the  same  shall  be  opened  or  unopened,  nor  mmj 
right,  title,  or  els  im  to  open  or  work  the  same,  Ao.,  shall  pass  by  any  conreyance  of  snch  manori^ 
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Ecclesiastical  Comtnissioners,  whose  consent  the  Enclosure  Coromis- 
siooers  have  obtained ;  and  the  proyisional  order  will  be  amended  in 
this  respect  under  the  9  &  10  Vict.  c.  70,  s.  1.  The  case  of  Smith  v. 
Smith,  2  Price  101,  has  no  bearing  upon  the  present  case :  the  only 
question  there  was,  whether  the  person  claiming  was  the  person 
described  in  the  Enclosure  Act,  lord  or  a  person  claiming  *to  r^^^o 
be  lord  of  the  manor.  [Erlb,  C.  J. — ^It  is  demonstrable  here  '- 
that  Church  is  not  lord  of  the  manor.] 

Manisiy,  Q.  C,  and  Ktmplay,  in  support  of  the  rule. — The  Commis- 
sioners are  clearly  assuming  to  deal  with  a  valuable  right  of  Mr. 
Church.  He  is  the  owner  of  the  soil,  including  the  brick-earth :  this 
they  purpose  to  take  from  him,  leaving  him  the  barren  right  to  work 
it,  paying  compensation  for  surface  damage.  This  is  a  perfect  mockery. 
[Ebls,  C.  J. — The  lord  may  approve :  but  I  do  not  know  that  a  pur- 
chaser has  the  same  right.]  The  only  question  here  is,  whether  the 
Commissioners  have  proceeded  upon  the  rieht  principle  in  ascertain- 
ing whether  or  not  the  proper  proportion  of  assents  have  been  given 
to  the  proposed  enclosure.  It  is  submitted  that  they  have  no  power 
to  except  from  the  operation  of  the  enclosure  anything  but  what  exists 
at  the  time  as  a  separate  property ;  that  the  exception  of  that  which 
they  have  a  right  to  except  aoes  not  exclude  the  party  from  the  right 
of  voting  on  the  question  of  enclosure ;  and  that  there  is  in  fact  no 
exception  in  this  provisional  order.  The  application  here  was  for  the 
enclosure  of  Old  Oak  Common.  It  cannot  be  disputed,  that,  under 
8.  16,  the  owner  of  the  substrata  is  a  person  "interested  in  land  sub- 
ject to  be  enclosed  under  the  Act,"  and  a  person  who  under  s.  25 
mi^ht  have  applied  for  the  enclosure,  and  to  whom  the  valuer  might 
assign  an  allotment.  The  application  is  for  an  enclosure  of  the  com- 
mon in  solido :  and  the  provisional  order  is,  "  that  three  acres  at  or 
near  the  spot  marked  A.  on  the  plan  hereto  annexed  be  allotted  to  the 
labouring  poor ;  and  that  all  mines.,  minerals,  stone,  and  other  substrata 
be  reserved  to  Church,  with  a  right  to  enter  the  said  lands,  when 
enclosed,  for  the  purpose  of  opening,  working,  or  winning  such  mines, 
minerals,  stone,  or  other  substrata,  making  ^compensation  for  r*(tnn 
any  damage  to  the  surface  which  may  thereby  be  done."  '• 
[Williams,  J. — That  is  applicable  to  something  to  be  done  beneath 
the  land,  leaving  the  surface  available  for  the  ordinary  purposes,  not 
to  brick-earth,  which  cannot  be  taken  without  destroying  the  surface.] 
''  Minerals,"  in  the  12th  section  of  the  89  G.  8,  c.  21,  as  well  as  in  the 
98th  section  of  the  8  &  9  Vict.  c.  118,  means  coal,  iron-stone,  and  the 
like,  and  not  that  which  lies  immediately  under  the  surface  of  the 
land. 

Erlb,  C.  J. — I  am  of  opinion  that  this  rule  for  a  prohibition  should 
be  made  absolute.  It  appears  to  me  that  Mr.  Church  clearly  is  inter- 
ested in  the  land  proposea  to  be  enclosed  in  respect  of  the  brick-earth, 
and  in  respect  of  which  interest  his  assent  to  the  enclosure  has  not 
been  obtained.    It  is  certainly  part  of  the  land  proposed  to  be  en- 

BMfliiAgea,  landa,  traementf,  or  beredltamrati,  •! th«r  %j  «xprMf  or  gonoral  words  In  aiioh  oon- 
Tojanoe ;  and  tuch  mines  or  minerals,  seams  or  veins  of  coal,  metals,  or  other  profita  aforesaid, 
4e.,  shall  be  always  absolately  ezeepted  and  resenred  to  sneh  bishop  or  other  eeolesiastioal 
corporations  aforesaid,  as  fallj  and  effectnallj  to  all  intenta  and  pnrposee  as  if  the  same  were 
in  fsoh  tonrwymnf  esprcttly  exeepted  and  resenred." 
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closed.  It  wa8  contended,  on  showing  cause  against  the  rale,  that  the 
brick-earth  has  been  taken  out  of  the  operation  of  the  prorisional 
order  by  reason  of  the  exception  or  reservation  at  the  ena  thereof, — 
^  that  all  mines,  minerals,  stone,  and  other  substrata  be  resenred  to 
Henry  John  King  Churchp  with  a  right  to  enter  the  said  lands,  when 
enclosed,  for  the  purpose  of  opening,  working,  or  winning  such  mines, 
minerals,  stone,  or  other  substrata,  making  compensation  for  any  dam- 
age to  the  surface  which  may  thereby  be  done."  I  am  of  opinion, 
that,  if  brick-earth  were  clearly  included  within  the  words  ''mines, 
minerals,  stone,  and  other  substrata,"  the  reservation  does  not  amount 
to  an  exception  within  the  12th  section  of  the  statute.  Assuming 
that  it  did,  it  would  not,  I  think,  follow  that  the  party  entitled  would 
not  have  a  right  to  a  voice  with  reference  to  the  enclosure.  I  do  not^ 
however,  go  into  that  on  this. occasion,  inasmuch  as  it  is  unnecessary 
*6801  ^  ^^  anything  aa  to  the  course  the  ^Commissioners,  who  must 
-'  have  abundance  of  experience,  are  aecnstomed  to  pursue  in  the 
matter.  If  the  opposition  rested  upon  this  brick-earth  being  an  ex- 
ception out  of  the  enclosure,  it  is  clear  to  my  mind  that  it  must  &il. 
Mr.  Church  has  no  separate  property  in  the  mines,  minerals,  and  sub- 
strata. They  are  reserved  to  him,  and  be  has  a  deep  interest  in  what 
appears  to  be  a  very  valuable  subject ;  and  yet  he  is  excluded  from 
an  opportunity  of  expressing  his  dissent  from  the  enclosure.  I  agree 
with  Mr.  WhUe^  that  the  words  "mines,  minerals,  stone,  and  other 
substrata,"  would  be  misapplied  if  they  were  supposed  to  include 
brick-earth.  In  many  parts  of  the  country,  there  may  be  an  excla* 
sive  enjoyment  of  mineral  property  without  very  materially  inter- 
fering with  the  enjoyment  of  the  land  by  the  owner  of  the  surfiM^e. 
Brick-earth,  however,  does  not  come  within  that  category :  it  cannot 
be  got  and  worked  with  advantage  without  entirely  (for  the  time,  at 
least)  destroying  the  surface.  The  Commisaioneray  therefore,  clearly 
were  not  warranted  in  treating  Mr.  Church  as  an  owner  of  mineral 
property.  He  clearly  was  within  the  general  purview  of  the  statute 
interested  in  the  lana  proposed  to  be  enclosed,  in  respect  of  the  brick- 
earth,  which  ought  to  have  been  included  in  the  valuation;  and  there* 
fore  I  am  of  opinion  that  the  Assistant  Commissioner  had  no  right  to 
exclude  him  from  counting  in  respect  of  that  property  amongst  the 
persons  assenting  to  or  dissenting  irom  the  proposed  enclosure. 

Williams,  J. — I  am  entirely  of  tiie  same  opinion.  It  is  not  dis- 
puted that  Mr.  Church  is  the  proprietor  of  valuable  property  in  Old 
Oak  Ck)mmon,  in  respect  of  hid  right  to  get  brick*earth,  if,  in  so  doing, 
he  does  not  interfere  with  the  rights  of  those  who  are  entitled  to  com- 
♦6811  "^^^  ^^  pasture  there.  If,  therefore,  the  enclosure  ♦proceeds,  the 
J  eflfect  will  be  to  deprive  Mr.  Church  of  a  very  valuable  ripfht, 
without  giving  him  any  compensation  for  it.  If  it  is  dealt  with  simplv 
upon  the  footing  of  his  being  the  proprietor  of  waste  land  over  whicb 
there  are  existing  rights  of  common,  the  eflBect  will  be,  that,  when  the 
allotment  comes  to  be  made,  he  will  only  have  an  allotment  propor- 
tionate to  the  value  of  that  limited  right.  The  brick-earth  would  only 
be  reserved  to  him  by  virtue  of  the  exception,  as  it  is  called,  in  the 
provisional  order,  of  '*  mines,  minerals,  stone,  and  other  substrata,** 
with  a  right  to  enter  the  lands  when  enclosed,  for  the  purpose  of 
opening,  working,  or  winning  such  mines,  minerals,  atone,  and  other 
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substrata,  ''making  compensation  for  any  damage  to  the  surface 
which  may  thereby  be  done."  That,  so  far  as  Mr.  Church's  interest 
in  the  brick-earth  is  coDcerned,  would  be  altogether  illusory.  If  this 
were  a  case  in  which  the  right  of  the  party-consisted  simply  of  a  right 
to  the  minerals  in  the  ordinary  sense,  that  is,  minerals  which  could 
be  worked  in  the  ordinary  way  under  ground,  leaving  the  surface  or 
crust  unaffected,  there  would  be  nothing  illusory  in  the  exception. 
Mr.  Church  would  then  have  the  minerals,  and  those  to  whom  the 
surface  was  allotted,  would,  as  is  reasonable  and  just,  have  compen- 
sation for  any  injury  they  might  sustain  from  his  so  doing.  But, 
where  the  thing  to  oe  taken  consists  of  the  surface  itself,  if  Mr. 
Church  is  to  make  compensation  to  the  allottees,  it  will  be  neither 
more  nor  less  than  making  him  pay  for  the  brick-earth  itself.  It  is 
quite  impossible  to  allow  this  mani&st  perversion  of  the  meaning  of 
the  Act. 

WiLLSS,  J. — I  am  quite  of  the  same  opinion.  It  is  more  than 
likely,  that,  when  this  matter  was  discussed  oefore  the  Assistant  Com- 
missioner, he  had  not  the  ^advantage  of  such  a  full  knowledge  r*gQo 
of  the  facts  as  we  have  acquired  from  the  able  arguments  which  '- 
have  been  addressed  to  us.  It  is  now  perfectly  clear,  that,  in  dealing 
with  what  he  supposed  to  be  under-ground  rights,  the  Assistant  Com- 
missioner was  in  reality  dealing  with  the  superficies.  It  is  impossible 
not  to  see  the  justice  of  Mr.  Church's  claim  after  the  investigation 
the  case  has  undergone.  The  enclosure  cannot  be  pursued  any  fur- 
ther. 

Kbatino,  J. — I  am  of  the  same  opinion.  It  seems  to  me  that  up 
to  the  point  of  the  refusal  to  admit  Mr.  Church  as  a  party  assenting 
to  or  dissenting  from  the  proposed  enclosure,  the  proceedings  of  the 
Commissioners  may  have  been  perfectly  regular.  The  application  to 
the  Commissioners  is,  to  enclose  the  whole  of  Old  Oak  Common.  They 
accordingly  proceed  to  deal  with  the  whole,  and,  as  part,  with  the  very 
property  in  question,  and  to  make  special  provisions  in  respect 
of  it»  under  ss.  26,  26,  27.  It  would  be  manifestly  contrary  to  the 
spirit  and  intention  of  the  Act  that  one  with  whose  property  the 
Commissioners  are  thus  dealing  should  be  excluded  from  having  a 
voice  in  the  matter.  The  case  could  not  have  been  brought  before 
the  Assistant  Commissioner  in  the  way  in  which  it  has  been  presented 
to  us.  The  whole  circumstances,  however,  being  looked  at,  it  is  clear 
that  Mr.  Church  is  entitled  to  vote  in  respect  of  the  value  of  the  right 
in  question,  and  that  the  Commissioners  ought  to  be  prohibited  from 
proceeding  further  with  the  proposed  encloeura 

Rule  absolute.(a) 

(a)  B^wiU  asked  that  Mr.  Church  might  ha  direeted  to  daolara  in  prohihltion,  so  af  to  gin 
th«  CoauniMioners  an  opportnnitj  of  quaationing  whather  prohibition  wonld  lia  in  aneh  a  caia. 
Bat  tha  Ooarl  thonght  tha  oasa  too  daar,  and  roftiaad  tha  appliaation. 
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♦A«<n  'BURNER  and  Another,  Assignees  of  JOSEPH  JUKES,  « 
'^^'J  Bankrupt,  v.  HARDGASTLE.    Jan.  20. 

A.  helo  •  leaM  of  minea  of  ootl  and  iron-atoney  and  eairied  on  thebvaiDoas  of  ameltiBg,  add- 
ing to  the  iron  ore  produced  flnom  bia  own  minea  from  66  to  70  per  cent  of  ore  wbich  be  bovght 
elsewhere  and  smelted  the  whole  into  pig-iron  which  he  sold  in  the  market :— Held,  that  bewM 
a  trader  within  the  meaning  of  the  Bankmpt  Aoft»  12  k  18  Viet  e.  106. 

A  trader,  being  preaaed  by  a  particular  creditor,  who  had  iaaued  an  ezemition  agaiaat  him, 
under  which  the  sheriff  had  aeiied,  executed  an  aaaignment  of  all  hit  estate  and  effects  for  tke 
benefit  of  his  creditors,  and  in  the  presence  of  the  party  to  whom  the  aaaignment  was  oiide, 
gave  it  to  bia  attorney,  tn  order  ikat  it  wngkt  be  uted,  if  eircumeUtmcee  tkouid  render  it  rmmm/j), 
at  an  act  of  bankruptcy,  and  eauaed  notice  to  be  giTen  to  the  exeontion-ereditor  and  the  aberif 
that  '<  he  had  that  day  eommitled  an  act  of  bankmptoy : — Held,  thai  the  deed  operated  aa  a 
▼alid  act  of  bankmptoy. 

Held  also,  that  the  general  form  of  notiee  wm  suffleienty  without  stating  of  what  the  act  of 
bankmptoy  consisted. 

Whether  the  validity  of  the  assignment  as  an  act  of  bankmptoy  would  hare  been  deftated  if 
it  had  been  shown  that  the  petitioning  creditor  was  aware  of  the  cireumstaaoea  under  which  tht 
deed  was  ezeoutod, — ^wmre  t 

A.,  a  trader,  purchased  a  plant  and  stock  under  an  agreement  to  pay  the  purchase-money  by 
instalments,  a  proper  assignment  to  be  executed  when  the  whole  of  the  instalments  should  bars 
been  duly  paid,  and  the  rendor  baring  power,  in  ease  of  default  for  fourteen  days  after  ootice 
in  writing  to  pay  the  aeveral  inatalmenta,  to  re-enter,  and  expel  the  purchaser,  Ac.  Dcbalt 
having  been  made  In  payment  of  certain  inatalmentay  but  the  vendor  not  having  availed  buaaelf 
of  bia  power  to  resume  poasession  in  the  manner  provided  by  the  agreement,  and  A ,  the  Tende^ 
having  become  bankmpt : — Held,  that  the  aaaigneea  of  A.  were  entitled  to  recover  the  whole 
value  of  the  gooda,  in  an  action  of  trover  againat  the  wrongdoer. 

This  was  an  action  against  the  sheriff  of  Denbighshire  for  seizing 
and  selling  the  goods  of  Joseph  Jukes  under  a  writ  of  fi.  fa.  on  a 
judgment  obtained  against  JuKes  in  an  action  at  the  suit  of  John 
Henry  Barber  and  William  Henry  Ellis. 

The  declaration  contained  a  count  in  trover  and  a  count  for  money 
had  and  received  and  on  an  account  stated.  The  defendant  pleaded, 
amongst  other  pleas,  a  denial  that  the  plaintiffs  were  assignees  and 
that  the  goods  were  the  goods  of  the  plaintiflb  as  such  assignees ;  and 
he  gave  notice  of  his  intention  to  dispute  the  trading,  the  act  of 
bankruptcy,  and  the  petitioning  creditor  s  debt. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  London 
after  last  Trinity  Term,  when  the  following  facta  appeared  in  evi- 
dence : — Some  time  prior  to  the  year  1859,  a  trading  company  called 
The  Ponkey  Iron  Company,  Limited,  who  carried  on  the  business  of 
*6841  *i''0'i"S°^®l^iog  at  Buabon,  in  Denbighshire,  mortgaged  their 
■^  works  and  the  lease  of  certain  mines  there  to  one  Michael 
Cooke  for  9600Z.  Michael  Cooke's  interest  in  this  mortgage  after- 
wards by  assignment  became  vested  in  one  Robert  Cooke.  On  the 
8th  of  September,  1859,  Robert  Cooke,  under  the  power  of  sale  con- 
tained in  the  mortgage-deed,  and  with  the  consent  of  the  Company, 
sold  all  the  property  comprised  in  the  mortgage  to  one  Joseph  Juke3 
(who  had  acted  as  manager  for  the  company),  Jukes  at  the  same  time 
covenanting  to  indemnify  the  Company,  and  the  latter  assigning  to 
Jukes  the  stock  of  iron  and  other  materials  on  the  works  which  were 
not  comprised  in  the  mortgage.  By  the  terms  of  the  agreement  of 
the  8th  of  September,  1859,  between  Robert  Cooke  and  Jukes,  54001 
of  the  purchase-money  (7000/.)  for  the  mines  and  plant  was  to  be  paid 
by  certain  instalments ;  and  it  was  stipulated,  that  when  the  whole 
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of  the  purchase-money  and  interest  had  been  paid,  Robert  Cooke 
should  execute  to  Joseph  Jukes  an  assignment  of  all  his  interest  in 
the  property ;  but  that,  in  case  default  should  be  made  in  payment  of 
any  of  the  instalments,  and  notice  in  writing  should  be  given  by 
Robert  Cooke  requiring  payment,  and  further  default  should  be  made 
for  fourteen  days  after  such  notice,  it  should  be  lawful  for  Robert 
Cooke,  without  any  previous  demand  of  possession  of  the  premises,  to 
re-enter  the  same,  and  the  said  Joseph  Jukes  and  all  other  persons 
therefrom  to  expel,  as  effectually  as  any  sheriff  might  do  in  case  the 
said  Robert  Cooke  had  obtained  a  judgment  in  ejectment  for  recover- 
ing possession  thereof. 

After  the  purchase,  Joseph  Jukes  carried  on  the  business  of  smelt- 
ing at  the  works  in  question  upon  his  own  account,  raising  ore  from 
the  mines,  which  he  mixed  with  ore  obtained  from  Northamptonshire 
and  converted  into  pig-iron  and  sold, — the  proportion  of  *for-  r*goc 
eign  ore  which  he  purchased  being  about  65  or  70  per  cent.  '* 
to  about  SO  to  86  per  cent,  of  ore  produced  from  his  own  mines.  The 
object  of  so  mixing  the  ores  was  to  improve  the  quality  of  the  iron 
and  make  it  more  marketable. 

The  act  of  bankruptcy  upon  which  the  plaintiff  relied,  was,  the 
execution  by  Joseph  Jukes  on  the  4th  of  July,  1860,  of  a  deed  whereby 
he  professed  to  assign  all  his  estate  and  effects  to  his  son  William 
Henry  Jukes,  in  trust  for  the  benefit  of  all  his  creditors.  The  circum- 
stances under  which  this  deed  was  executed  were  as  follows : — Joseph 
Jukes  was  largely  indebted  to  Messrs.  Barber  &  Ellis,  who  had  ob- 
tained a  judgment  and  had  issued  a  fi.  fa.  and  had  delivered  it  to  the 
sheriff  with  an  endorsement  to  levy  2604/.  4*.  Under  this  writ  the 
sheriff  seized  Joseph  Jukes's  property  on  the  27th  of  June,  1860. 
At  this  time  a  negotiation  which  had  been  pending  between  Joseph 
Jukes  and  Messrs.  Barber  &  Ellis  for  a  partnership  was  broken  off. 
On  the  4th  of  July,  Joseph  Jiikes,  accompanied  by  his  son  William 
Henry  Jukes  (to  whom  the  father  was  indebted  in  a  considerable  sum 
for  wages  and  for  money  lent),  went  to  Liverpool  to  consult  his 
attorney,  Mr.  Evans,  as  to  the  best  course  to  be  pursued  to  prevent 
Barber  &  Ellis's  execution  sweeping  away  the  whole  of  his  property. 
He  there  saw  Mr.  Evans,  who  advised  an  act  of  bankruptcy ;  and  ulti* 
mately  it  was  arranged  that  Joseph  Jukes  should  execute  an  assign- 
ment, which  Mr.  Evans  at  once  prepared,  whereby  all  his  estate  and 
effects  were  conveyed  to  William  Henry  Jukes  in  trust  for  all  the 
creditors :  and  on  the  following  day  Messrs.  Barber  &  Ellis  and  the 
defendant  (the  sheriff)  were  severally  served  with  the  following 
notice : — 

*'  Take  notice  that  Joseph  Jukes,  of  Ruabon,  in  the  county  of 
Denbigh,  has  this  day  committed  an  *act  of  bankruptcy.  Dated  r^oaa 
this  4th  day  of  July,  1860.  "  Evans,  Son,  &  Sandy,       ^  ^^ 

"  Solicitors  for  the  said  Joseph  Jukes." 

Mr.  Evans,  who  was  called  as  a  witness  at  the  trial,  stated,  that,  at  the 
time  this  deed  of  assignment  was  prepared,  hopes  were  entertained 
that  arrangements  might  still  be  made  to  avoid  bankruptcy ;  that  he 
(Evans)  at  first  thought  of  getting  Jukes  to  file  a  declaration  of  in- 
solvency, but,  after  consideration,  he  suggested  the  execution  of  a 
deed  of  assignment,  in  preference,  as  he  did  not  wish  to  have  a  general 
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act  of  ba&kruptoy  of  which  any  one  could  haye  taken  adTaatage, 
and  that  it  was  not  intended  that  the  deed  should  bt  used  aa  an  act  of 
bankruptcy  unless  circumstances  should  render  it  necessary,  but  that 
the  estate  should,  if  requisite,  be  adsunistered  and  the  fiffairs  wound 
up  under  the  deed. 

On  the  6th  of  July,  Barber  k  Ellis  took  from  the  sheriff  an  assigQ- 
ment  of  the  greater  part  of  the  pn^rty  seized,  for  the  amount  en- 
dorsed on  the  writ.  They  kepi  the  sheriff's  officer  in  possession,  and 
caused  the  property  so  assigned  to  them  to  be  sold  by  public  auction 
on  the  17th,  18th,  and  20th. 

On  the  14th  of  July,  Joseph  Jukes  was  adjudicated  bankrupt  as  an 
iron  master,  on  the  petition  of  his  son,  Arthur  Jukes,  who  was  also  a 
creditor  of  his  father.  The  act  of  bankruptcy  upon  which  the  adjudi- 
cation proceeded,  was,  a  dedaration  of  insolvency, — there  being  no  time 
to  get  the  deed  of  assignment  stamped. 

Arthur  Jukes  swore  at  the  trial  that  he  was  not  privy  to  the  assign- 
ment to  his  brother,  and  that  he  himself  did  not  go  to  Liverpool 
until  he  went  there  for  the  purpose  of  making  his  father  a  bankrupt 

After  the  assignment  from  the  sheriff  to  Barber  &  Ellis,  but  before 
^^6871  ^^  property  was  sold,  Robert  Cooke,  *the  assignee  of  the  mort- 
gage,  gave  notice  to  all  the  parties  of  his  claim  und^  the  deed 
of  the  8th  of  September,  1859,  default  having  been  made  in  paym^t 
of  several  of  the  instalments,  and  a  considerable  portioQ  of  the  pur- 
chase-money remaininfl^  unpaid. 

On  the  part  of  the  defendant,  it  was  objected  that  there  was  no  eri- 
dence  of  any  trading,  nor  of  any  act  of  bankruptcy  prior  to  the  6th 
oi  July,  1800,  the  aate  of  the  assignment  to  Barber  h  Ellis, — ^thal 
there  was  no  sufficient  notice  of  an  act  of  bankruptcy, — ^and  that,  with 
the  exception  of  the  movable  articles,  the  legal  interest  in  the  minesi 
plant,  and  machinery  was  in  Robert  Cooke,  and  not  in  the  plaintiffl 
as  assignees  under  the  fiat. 

Reliance  was  also  placed  upon  a  letter  of  the  9th  of  April,  1860, 
whereby  the  bankrupt  had  agreed  to  assign  all  his  interest  in  the  pro- 
perty to  Barber  &  Ellis :  but  this  the  bankrupt  stated  formed  part  of 
the  negotiation  for  the  proposed  partnership. 

A  verdict  was  taken  for  the  plaintiff  for  26047.  4^.,  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  verdict  for  him,  or 
reduce  the  damages  to  7502.,  the  agreed  value  of  the  movable  articles. 

Knowles,  Q.  C,  accordingly,  in  Michaelmas  Term  last,  obtained  a 
rule  nisi  to  enter  a  verdict  for  the  defendant,  or  to  reduce  the  damages 
to  750Z. ;  or  for  a  new  trial,  on  the  grounds,-->-first,  that  there  was  no 
proof  of  trading  by  the  bankrupt, — secondly,  that  the  assignment  of 
the  4th  of  July,  1860,  was  not  an  act  of  bankruptcy, — ^thirdly,  that 
the  petitioning  creditor  Arthur  Jukes  must  be  taken  to  have  beea 
privy  and  assenting  to  the  assignment  of  the  4th  of  July, — ^fourthly, 
that  there  was  no  sufficient  notice  of  the  act  of  bankruptcy,— fifthly, 
that  the  property  seized  had  been  charged  by  the  bankrupt  to  Barber 
k  Ellis, — sixthly,  that  theproperty  seized,  except  to  the  value  of  7501, 
♦fl8ftl  *^*^  ^^  Cooke.  BLe  referred  to  Port  v.  Tarton^  2  Wils.  169, 
^°^J  Sutton  V.  Weeley,  7  East  442,  Dutton  v.  Morrison,  17  Vea.  193, 
1  Rose  218,  Heane  v,  Rogers,  9  B.  &  C.  677  (E.  C.  L.  R.  vol.  17),  4  M. 
k  R.  486,  Marshall  v.  Barkworth,  4  B,  4  Ad.  508  (E.  C.  L.  R.  vol.  24), 
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1  N.  4  M.  479  (E.  C.  L.  B.  vdl.  28),  Bowker  r.  Burdekin,  II  M.  4  W. 
128,t  knd  Hope  v.  Meek,  10  Exch.  829.t 

Macauley^  Q.  C,  and  Q^min  sbowed  cause. — 1.  The  bankrupt  clearly 
was  a  trader.  The  cases  which  have  decided  that  a  man  does  not 
become  a  trader  by  merely  preparing  for  the  market  and  selling  the 
produce  of  his  own  land,  eyen  thoagh  he  purchase  goods  to  be  used 
therewith,  the  goods  so  bought  by  him  being  merely  subordinate  to 
the  rendering  his  own  produce  avwable,  have  no  application  to  the 

? resent  ca^  Here,  the  bankrupt^  who  was  formerly  manager  of  the 
bnkey  Iron  Company,  which  was  a  trading  Company,  having  suc- 
6^eded  to  the  business,  continued  to  carry  it  on  as  they  had  done.  Ore 
from  Northamptonshire  was  purchased  b^  him  and  smelted  in  combi- 
nation with  the  ore  from  bis  own  mines,  m  the  proportion  of  about  66 
to  70  per  cent,  of  the  former  to  80  or  86  per  cent  of  the  latter.  To 
brii^  nim  within  the  exemption,  he  must  be  substantially  the  manu- 
&ctarer  of  the  produce  of  his  own  land*  whether  it  be  clay  or  coal  or 
iron-stone.  Thus,  in  Port  v.  Turton,  2  Wila  169,  it  was  held  that  one 
who  buys  k  coal-mine,  and  sells  the  coals,  is  not  a  trader  within  the 
statutes  of  bankrupt.  '*The  buying  and  selling,"  says  Pratt,  C.  J., 
'*  which  is  within  those  statutes,  is  to  be  confined  to  persons  who  live 
by  a  credit  gained  on  an  uncertain  capital  stock."  Serjt  Davy  in  the 
course  of  the  argument  there  refers  to  a  case  In  which  he  says  that, 
on  December  IB,  1707,  "Lord  Cowper  determined  that  a  buyer  of 
coals  in  the  mine  is  not  a  trader  within  the  statutes  of  bankrupt ;  but^ 
if  he  sells  them  again  with  others  that  he  bought  at  market^  then  he 
becomes  a  trader  within  *the  statutes  of  bankrupt"  In  Ex  r»goQ 
parte  Harrison,  I  Bro.  C.  C.  178,  178,  where  the  question  was  ^ 
whether  a  man  who  made  bricks  from  his  own  lana  and  sold  them  was 
a  trader,  Lord  Thurlow  says :  '^  The  case  of  Watkins  v.  Caddel  (B.  B. 
14  Deo.  19  0.  8)  is  only  a  dictum,  since  there  the  bankrupt  bought 
iron.  The  casd  of  the  iron-master  would  be  like  that  of  the  sugar- 
baker,  who  had  the  plantation.  I  should  think,  if  it  was  brought  to 
a  neat  question,  and  the  jury  thought  he  only  meant  to  bring  his  own 
produce  to  petfeotion,  they  would  be  right  not  to  find  him  a  bankrupt ; 
but  it  would  be  very  difficult  to  bring  that  idea  before  a  jury,  and  the 
question  would  be  whether  the  man  meant  to  carry  on  a  trade,  or 
merely  to  meliorate  the  produce  of  his  own  estate."  Can  it  be  said 
that  this  man  was  buying  the  large  proportion  of  foreign  ore  for  the 
mere  purpose  of  melioi^ating  the  produce  of  his  own  mines  ?  Is  he 
not  substantially  a  buyer  of  the  raw  material  of  the  article  he  vends? 
[Williams,  J. — If  he  smelted  what  he  bought,  and  sold  the  produce, 
he  clearly  would  be  a  trader.  Is  he  less  a  trader  because  he  adds  to 
it  some  ore  which  is  raised  from  his  own  land?J  That  is  the  proper 
test  In  Wells  p.  Parker,  1  T.  R  84,  it  is  laid  down,  that,  if  a  man 
exercise  a  manufacture  from  the  produce  of  his  own  land,  as  a  neees- 
gory  at  usual  mode  of  enjoying  thai  produce^  he  shall  not  be  considered 
as  a  trader,  though  he  buy  necessary  ingredients  to  fit  it  for  the  mar- 
ket; but,  where  the  produce  of  the  land  is  merely  the  raw  material  of. 
a  manufacture^  and  t/ie  manufacture  not  the  necessary  mode  of  enjoying 
the  land,  there  he  is  a  trader.  The  cases  upon  which  the  main  reli- 
ance will  be  placed  on  the  other  side,  are,  Sutton  t;.  Weelev,  7  East 
4421  and  Heane  9.  Bogers,  9  B.  &  G.  577  (E.  C.  L.  B.  vol  17),  4  M.  & 
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B.  486.  In  the  former  it  was  held  that  a  devisee  for  life  of  an  estate, 
part  of  which  was  a  brick-ground,  making  bricks  for  sale  there  gene- 
*6901  ^^^^y*  ^^^^  ^  view  to  profit,  is  not  a  ^trader  within  the  bank- 
^  rapt  laws,  though  he  purchased  the  coals  and  some  of  the  wood 
used  in  burning  the  bricks,  and  had  occupied  the  same  ground  as  a 
bricki^aker  for  general  sale  before  the  same  came  to  him  by  derise; 
for,  this  was  but  a  more  beneficial  mode  of  enjoying  his  own  estate, 
by  carrying  the  soil  to  market  in  an  ameliorated  state,  and  was  not  a 
buying  of  any  commodity  to  sell  it  asain ;  nor  did  it  fall  within  the 
principle  of  the  bankrupt  laws,  which  were  levelled  against  those 
who,  getting  other  men's  goods  into  their  hands,  obtain  credit  upon 
and  consume  the  same.  And  in  the  latter,  the  plainti£^  about  two 
years  before  the  issuing  of  the  commission,  had  entered  into  an  agree- 
ment for  the  purchase  of  five  acres  of  land ;  one  of  the  terms  of  the 
agreement  being  that  4«.  for  every  1000  bricks  made  on  the  land 
should  be  paid  to  the  vendor,  in  part  of  the  purchase-money.  The 
plaintiff  made  bricks  from  the  clay  dug  from  the  land.  During  part 
of  the  time  he  was  in  partnership  with  two  others,  who  had  no  leal 
or  equitable  interest  m  the  land,  but  that  partnership  had  been  dis- 
solved before  the  issuing  of  the  commission :  and  it  was  held  that  the 
plaintiff  was  not  a  person  liable  to  the  bankrupt  laws,  within  the 
meaning  of  the  6  G.  4,  c.  16,  s.  2.  In  Sutton  v.  Weeley,  Lord  Ellen- 
borough  draws  a  distinction  between  the  case  in  hand  and  Ex  parte 
Harrison  and  Wells  v.  Parker.  '*  This  case,"  he  says, "  is,  as  was  con- 
tended by  the  defendants'  counsel  in  his  argiunent,  distinguishable 
from  the  case  of  Ex  parte  Harrison,  where  a  brickmaker,  having 
taken  earth  from  the  waste,  and  having  made  a  compensation  on  that 
account  to  the  lord,  was  found  bv  the  jury  to  be  a  trader ;  and  from 
that  of  Wells  v,  Parker,  in  which  the  opinions  of  the  King's  Bench 
and  Common  Pleas  differed,  and  on  which  in  the  House  of  Lords 
there  was  ultimately  no  decision ;  inasmuch  as  in  both  those  cases 
the  earth  employed  in   making  bricks  was  acquired  for  that  very 

*6911  *P^^P^®  -  ^^^  ^^  ^  ^^^  necessary  to  say  what  would  be  oar 
^  opinion  if  a  case  similarly  circumstanced  to  the  one  or  the  other 
should  come  before  us.  In  the  present  case  Weeley,  by  devise,  took  a 
freehold  interest  in  the  brick-earth,  and  can  in  no  way  be  considered  as 
buying  anything  which  he  sold  again ;  but,  like  a  burner  of  his  own 
chalk  or  rock  into  lime,  the  ameUer  Jrom  his  oum  mines  of  iron  or  lead 
ores  into  pigs^  or  the  manufacturer  of  his  own  rock  into  alum,  appears 
to  have  merely  carried  his  own  soil  to  market  in  some  way  manufao- 
tured."  And  Bayley,  J.,  in  delivering  the  judgment  of  the  Court  in 
Heane  v.  Rogers,  referring  to  the  earlier  Bankrupt  Acts,  says:  ''Under 
these  Acts  of  Parliament,  a  series  of  cases  ending  with  Ex  parte  Galli- 
more,  2  Bose,  B.  C.  424,  established  the  rule,  that,  if  a  person  make 
bricks  on  his  own  estate,  and  sell  them  as  a  mode  of  enjoying  the 
profits  of  real  estate,  he  is  no  trader,  and  it  makes  no  difference  whe- 
ther he  is  a  freeholder  or  termor;  if  he  uses  this  business  to  make  a 
profit  of  the  soil,  which  he  has  as  his  own,  whatever  his  interest  in 
that  soil  be,  he  does  not  make  profit,  or,  in  the  language  of  the  statute 
'seek  his  living'  by  buying  and  selling;  and  therefore  he  is  not  liable 
to  the  bankrupt  laws  in  that  character.  But,  where  brick-making  is 
carried  on  substantially  and  independently  as  a  trade,  he  would  be 
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liable ;  that  is,  if  a  man  buy  the  brick-earth  as  a  chattel  (and,  perhaps, 
if  he  bought  the  brick -earth  only  to  be  consumed  by  himself,  it  might 
be  considered  as  the  purchase  of  a  chattel),  and,  purchasing  the  other 
necessary  materials,  sells  the  bricks  made  with  that  earth,  he  is  a 
trader ;  for,  he  is  a  person  seeking  his  living  by  buying  and  selling 
goods."  The  distinction  laid  down  by  Lord  Eldon  in  Ex  parte  Galli- 
more,  is,  that  a  man,  whether  termor  or  freeholder,  who  sells  bricks 
made  from  the  produce  of  his  soil,  is  not  a  trader,  within  the  bank- 
rapt  laws;  but  he  is,  if  he  purchases  the  materials  *of  his  r^^^nn 
manufacture.  Grawshay  v.  Maule,  1  Swanst.  495,  has  an  ^ 
important  bearing  on  this  case.  There,  B.  C,  being  in  possession  of 
mines  and  iron-works  held  under  leases  of  unequal  duration,  by  his 
will  bequeathed  26,000^  to  B.,  "  as  capital  for  him  to  become  a  partner 
with  my  executor  of  one  fourth  share  in  the  trade  of  all  those  works, 
so  long  as  the  lease  endures,"  with  a  devise  to  H.  and  his  wife  of  tli3 
residue  of  his  estates,  real  and  personal :  by  a  codicil  the  testator  ga*7e 
to  W.  C.  three-eighths  of  the  concern  at  the  iron- works,  ^'so  the  partner- 
ship will  stand  at  my  decease,  W.  G.  three-eighths,  H.  three-eighths, 
B.  two-eighths :"  after  the  testator's  death,  W.  C,  H.,  and  B.  carried  on 
the  works  for  two  years,  selling  iron  manufactured  not  only  from  the 
produce  of  their  mines,  but  from  ore  and  old  iron  purchased  for  the 
purpose  of  manufacture  and  resale :  B.  having  then  assigned  his  share 
to  C,  the  business  was  carried  on  in  like  manner  by  G.  and  H.  till  the 
death  of  the  latter :  and  it  was  held,  that  the  concern  was  not  a  mere 
joint  interest  in  land,  but  a  partnership  in  trade.  [Erle,  G.  J. — Does 
it  appear  what  was  the  proportion  of  ore  and  old  iron  purchased 
there? J  No.(a)  By  the  assignment  from  *the  Ponkey  Iron  r«/»Qo 
Company  to  Michael  Gooke,  of  the  17th  of  November,  1868,  it  *-  . 
is  plain  that  the  interest  conveyed  was  merely  a  license  to  dig  the 
iron-stone,  &c.,  at  royalties. 

2.  It  is  said  that  the  deed  of  the  4th  of  July,  1860,  was  not  under 
the  circumstances  stated  in  Mr.  Evans's  evidence  an  act  of  bankruptcy; 
for  that  it  was  not  delivered  unconditionally,  but  rather  as  an  escrow  : 
and  much  reliance  is  placed  upon  the  case  of  Bowker  v.  Burdekin,  11 
M.  &  W.  128.t  AH  that  that  case,  however,  decides,  is,  that  it  is  not 
necessary  that  there  should  be  express  words  used  to  denote  a  delivery 
of  a  deed  as  an  escrow ;  but  that  such  conditional  delivery  may  be 
established  by  circumstances.  The  circumstances  connected  with  the 
execution  and  delivery  of  this  deed  were  in  substance  these : — Barber 

(a)  Th«  ftfidsTit  of  Mr.  Crawihay  (lee  1  SwantL  524),  in  explanation  of  the  nature  of  tlie 
Vuinen,  itated  '^  that  the  produoe  of  the  mioefl  consisted  of  iron-stone,  ooal,  and  limestone ;  and 
that,  at  the  works,  large  quantities  of  iron  (of  rarious  specified  descriptions)  had  heen  and  were 
manuiactared,  sometimes  from  the  materials  obtained  from  the  leasehold  premises  in  question, 
snd  sometimes  from  pig-iron  and  finers'  metal  parehased  in  London,  Plymouth,  and  Bristol ; 
tad  that,  from  the  establishment  of  the  works,  the  proprietors  had  b«en  in  the  habit  of  making 
••ry  eotuiderabU  purchases  of  iron  ore  from  Lancashire,  pig-iron,  and  flners'  metal,  and  of  old 
wrought  iron,  naral  and  ordnance  stores,  for  the  purpose  of  manufacturing  the  same  at  the 
works  into  rarious  sorts  of  iron,  and  reselling  them  in  that  manufactured  state ;  that  such  pur- 
chases (to  a  large  amount),  manufacture,  and  resale  bad  been  made  bj  the  saccessiTe  firms  of 
Orawshaj,  Hall  M  Bailey,  and  Crawshay  A  Hall,  during  their  respectiTO  partnerships :  and 
that  the  whole  of  such  purchases  were  made  with  riew  to  profit,  by  manufacturing  the  same  at 
the  works  into  bar  and  other  iron  for  resale,  and  not  merely  for  mixing  the  same  with  the  iron 
the  produce  of  the  works  for  the  purpose  of  improTing  the  iron  of  the  works,  or  bringing  the 
Ma«  better  to  market" 
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k  Ellis  had  a  jadgmeni  against  tbe  bankrupt.  Negotiations  had  been 
going  on  between  them  for  a  partnership,  which  were  broken  ol^  and 
to  the  bankrupt's  surprise  an  execution  was  put  into  bis  premises  al 
the  suit  of  Barber  &  Ellis  on  the  27th  of  June.  On  the  4th  of  July, 
the  bankrupt  consulted  his  attorney,  Mr.  Evans,  who,  finding  that  the 
sheriff  was  making  preparations  to  sell,  recommended  him  to  commit 
an  act  of  bankruptcy, — the  object  being  to  do  something  which  would 
effectually  defeat  the  execution  and  stop  tbe  sale.  Accordingly  the 
deed  was  drawn  up  and  executed,  and  left  in  the  hands  of  Mr.  Evans, 
*f>941  ^  ^  made  use  of  *as  circumstances  might  render  necessary: 

•J  and  on  the  same  day  a  general  notice  was  given  that  an  act  of 
bankruptcy  had  been  committed.  That  the  act  of  bankruptcy  was 
concerted  is  no  objection ;  12  &  13  Vict.  c.  106,  s.  lld^a)  [Eble,  G.  J.— 
Does  the  thing  become  invalid  as  a  deed  because  it  was  not  intended 
to  be  acted  upon?]  Clearly  not.  [Williams,  J. — ^The  primary 
object  of  the  deed  was  that  it  should  operate  instanter.  I  do  not  see 
how  it  can  be  an  escrow.  Eblk,  C.  J. — Tbe  bankrupt  never  meant 
that  it  should  take  effect  as  an  assignment,  if  the  notice  to  the  execu- 
tion-creditors and  to  the  sheriff  had  the  effect  of  stopping  the  sale.  It 
was  not  stamped  until  afterwards.]  How  can  the  rignts  of  tbe  credit- 
ors to  rely  upon  this  deed  as  an  act  of  bankruptcy  be  affected  by  an 
arrangement  between  the  bankrupt  and  his  attorney  that  tbe  trans- 
action should  be  concealed  and  be  only  brought  to  light  in  a  given 
event?  The  definition  of  an  "escrow"  is  thus  given  in  Sheppard's 
Touchstone,  p.  58, — "  The  delivery  of  a  deed  [writing]  as  an  escrow 
is  said  to  be  where  one  doth  make  and  seal  a  deed  [writing]  and 
deliver  it  unto  a  stranger  until  certain  conditions  be  performs,  and 
then  to  be  delivered  to  him  to  whom  the  deed  [writing  or  grant]  is 
made,  to  take  effect  as  his  deed.  And  so  a  man  may  deliver  a  deed, 
and  such  a  delivery  is  good.  But  in  this  case  two  cautions  must  be 
heeded.  1.  That  the  form  of  words  used  in  the  delivery  of  a  deed 
in  this  manner  be  apt  and  proper^  2.  That  tbe  deed  be  delivered  to 
one  that  is  a  stranger  to  it,  and  not  to  the  party  himself  to  whom 
it  is  made.  The  words,  therefore,  that  are  used  in  the  delivery  must 
be  after  this  manner :  I  deliver  this  [writing]  to  you  as  an  escrow 
*6951   *[^A™^^yi  scriptum,  a  mere  writing;  thus  negativing  the  appli- 

^  cation  to  the  terms  of  a  perfect  deed],  to  deliver  [it]  to  the 
party  as  my  deed,  upon  condition  that  be  do  deliver  to  you  20^  for 
me,  or  upon  condition  that  he  deliver  up  the  old  bond  he  hath  of 
mine  for  the  same  money,  or  as  the  case  is.  Or  else  it  must  be  thus: 
I  deliver  this  as  an  escrow  to  you,  to  keep  until  such  a  day,  &c.,  upon 
condition  that  if  before  this  day  he  to  whom  the  escrow  is  made  shall 
pay  to  me  10/.,  or  give  to  me  a  horse,  or  infeoff  me  of  the  manor  of 
Dale,  or  perform  any  other  condition,  that  then  you  shall  deliver  this 
escrow  to  him  as  my  deed.  For,  if,  when  I  shall  deliver  the  deed  to 
the  stranger,  I  shall  use  these  or  the  like  words :  I  deliver  this  to  you 
us  my  deed,  and  that  you  shall  deliver  it  to  the  party  upon  certain 
conditions :  or,  I  deliver  this  to  you  as  my  deed,  to  deliver  to  him  to 
whom  it  is  made  when  he  comes  to  London :  in  these  oases  the  deed 
doth  take  effect  presently  [because  tbe  party  bath  made  the  writing 

(a)  It  WM  otheririM  formerlj :  Ne  MwihAU  «.  Burkworth,  4  B.  A  Ad.  608  <B.  C.  L.  E.  toL 

24) 
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his  deed  by  the  mode  of  delivery ;  for,  as  lie  has  delivered  the  writing 
as  his  deed,  the  writing  shall  have  that  effect]^  and  the  party  is  not 
bound  to  perform  any  of  the  conditions  [and  its  operation  cannot  be 
defeated  or  suspended  b  v  reason  of  the  conditions ;  but  equitv  will 
relieve  if  the  conditions  be  not  performed.]  So  it  must  be  delivered 
to  a  stranger :  for,  if  I  seal  my  aeed  and  deliver  it  to  the  party  him* 
self  to  whom,  it  is  made,  as  an  escrow,  upon  certain  conditions,  &c.,  in 
this  case,  let  the  form  of  the  words  be  what  it  will,  the  delivery  is 
abfiolote,  and  the  deed  shall  take  effect  as  his  deed  presently,  and  [in 
reference  to  the  legal  operation  of  the  deed],  the  party  is  not  bound  to 
perform  the  conditions;  for,  in  traditionibus  chartarum,  non  quod 
dictum  sed  quod  factum  est  inspioitur."  To  whom  was  this  deed 
given?  The  father  and  son  went  together  to  the  attorney's  office: 
*the  assignment  was  prepared  and  executed  and  handed  to  the  pggg 
attorney,  to  be  used  by  nim  as  the  attorney  of  the  son,  as  oir-  ^ 
cumstances  might  render  it  necessary.  In  Doe  d.  Garnons  t*.  Knight, 
6  B.  &  C.  671  (E.  C.  L.  B.  vol.  II),  8  D.  A  R.  848  (E.  C.  L.  S.  vol.  16), 
it  was  held  that  delivery  to  a  third  person  for  the  use  of  the  party  in 
whose  favour  a  deed  is  executed,  where  the  grantor  parts  with  all  con- 
trol over  the  deed,  makes  the  deed  effectual  from  the  instant  of  such 
delivery,  although  the  person  to  whom  the  deed  is  so  delivered  be  not 
the  agent  of  the  party  for  whose  benefit  the  deed  is  made»  That  was 
followed  by  Grugeon  v.  Gerrard,  4  Y.  A  C.  119,t  where  A.,  being 
indebted  to  his  bankers,  executed  a  deed  purporting  to  be  a  mortage 
to  them  for  securing  the  debt :  after  executing  it,  he  delivered  it  to 
his  attorney,  who  retained  it  in  his  possession  till  A.^s  bankruptcy, 
which  occurred  about  a  month  afterwards :  the  attorney  then  delivered 
it  to  the  mortgagees :  and  it  was  held  that  this  was  a  good  delivery  by 
A.  to  the  mortgageeSv  In  Jefiries  v.  Alexander,  81  L.  J.,  Chan.  9,  A» 
executed  a  deed,  by  which,  reciting  that  he  was  desirous  of  founding 
certain  charities,  he  covenanted  with  certain  persons  therein  named, 
in  his  lifetime  and  within  twelve  calendar  months,  to  invest  60,000^ 
in  the  names  of  the  covenantees,  or  that  his  executors  should,  without 
prejudice  to  his  debts  and  the  legacies  to  be  given  by  his  will,  do  so 
within  twelve  mouths  after  his  death.  The  deed  then  declared  the 
charitable  trusts.  A.  executed  another  deed  of  similar  import  On 
the  same  day  he  made  bis  will.  He  never  communicated  to  anybodv 
the  exiatence  of  these  deeds,  but  kept  them  till  the  day  of  his  death 
in  his  own  bureau.  When  he  believed  himself  to  be  d;^ing,  he  said 
where  a  paper  parcel  was  to  be  found  which  contained  his  will.  The 
parcel  was  found :  it  contained  the  two  deeds  and  the  will,  together  with 
a  memorandum  explaining  the  *true  object  of  the  deeds,  and  r^^M 
directing  two  individuals  specially  named  to  be  placed  on  the  ^ 
funds  of  the  charity.  His  property  almost  entirely  consisted  of  chat* 
tela  real.  It  was  held  that  the  indenture  was  a  deed,  and  not  a  testa- 
mentary disposition ;  but  that  it  was  a  deed  affecting  his  assets,  and 
that,  as  these  assets  were  chattels  real,  it  could  not  be  carried  into 
eliect,  bein^  void  under  the  Mortmain  Act. 

8.  Then  it  is  said  that  the  petitioning  creditor,  Arthur  Jukes,  must 
be' taken  to  have  been  privy  and  assenting  to  the  assignment  of  the 
4th  of  July,  1860,  and  therefore  no  act  of  bankruptcy  could  be 
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founded  upon  it.  [Eblx,  C.  J. — There  was  no  evidence  that  Arthur 
Jakes  had  any  knowledge  of  the  assignment.] 

4.  The  next  objection  is  that  there  was  no  sufficient  notice  of  the 
act  of  bankruptcy.  In  Udal  v.  Walton,  14  M.  k  W.  264,t  it  was  held 
that  a  notice  by  a  bankrupt  to  an  execution-creditor,  that  '*  he  had 
committed  several  acts  of  bankruptcy,"  was  a  sufficient  notice  of  & 
prior  act  of  bankruptcy,  within  tne  2  &  3  Vict.  c.  29 ;  and  that  the 
notice  need  not  state  the  nature  or  particulars  of  any  act  of  bank- 
ruptcy .(a)  [Erlx,  C.  J. — We  must  leave  this  point  to  be  disposed  of 
by  the  Court  of  error.] 

6.  Then  it  is  said  that  the  property  seized  had  been  charged  by  the 
bankrupt  to  Barber  k  Ellis.  That  supposed  charge  is  by  the  bank- 
rupt's letter  of  the  29th  of  April,  1860,  which  it  is  said  was  an  en- 
gagement to  assign  which  a  Court  of  equity  would  enforce.  That 
letter,  however,  according  to  the  bankrupt's  evidence,  was  written  as 
part  of  the  arrangement  for  the  proposed  partnership. 
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6.  As  to  the  reduction  of  damages.  The  agreed  *valae  of 
the  property  conveyed  by  the  bill  of  sale  by  the  sheriff  to 
fiarber  k  Ellis,  the  execution-creditors,  was  26042.  4^. ;  of  that,  goods 
to  the  value  of  7502.  were  put  upon  the  premises  by  the  bankrupt, 
and  it  is  sought  to  reduce  the  damages  to  that  amount,  on  the  ground 
that  the  property  in  the  effects  comprised  in  the  agreement  of  the  8th 
of  September,  1859,  belonged  to  Cooke.  The  sheriff  however,  has  no 
right  to  set  up  a  title  which  Cooke  himself  does  not  set  up.  The  bank- 
rupt was  in  the  lawful  possession  of  the  property,  with  the  assent  of 
Cooke,  in  the  character  of  purchaser.  Until  default  in  payment  of 
the  instalments,  and  a  demand  in  writing,  and  default  for  fourteen 
days  after  such  demand,  Cooke  could  not  have  resumed  possession* 
[Eeatino,  J.,  referred  to  Leake  v.  Loveday,  4  M.  &  6.  972  (E.  C.  L. 
R.  vol.  43),  5  Scott  N.  B.  908.  There,  A.,  in  1837,  bought  goods  of 
B.,  and  allowed  B.  to  remain  in  possession  of  them  up  to  1839,  when 
B.  became  bankrupt:  B.'s  assignees  made  no  claim,  and  B.  retained 
possession  of  the  goods  till  1841,  when  the  sheriff  under  a  fi.  £k 
against  B.  seized  and  sold  them :  after  the  sale,  B.'s  assignees  gave 
notice  of  their  claim  to  the  sheriff,  who,  upon  receiving  an  indemnity, 
handed  over  the  proceeds  to  them :  in  trover  by  A.  against  the  sheriff^ 
it  was  held,  that,  under  the  plea  of  not  possessed,  the  sheriff  might  set 
up  the  title  of  the  assignees.  Willes,  J. — ^Brierly  v.  Kendall,  17 
Q.  B.  937  (E.  C.  L.  B.  vol.  79),  is  a  very  important  case.  By  indenture 
of  sale,  A.  assigned  all  his  household  goods,  &c.,  to  secure  a  debt  due 
from  him  to  the  assignees,  subject  to  a  proviso  that  the  deed  should 
become  void  upon  payment  of  the  said  sum  on  a  certain  day,  or  on 
some  earlier  day  to  be  appointed  by  the  assignees  by  notice  in  writing, 
to  be  served  on  A.  twenty- four  hours  before  the  day  of  payment  so 
appointed :  interest  to  be  paid  in  the  mean  time.  It  was  also  agreed  by 
*6991  ^^^  deed,  that,  after  ^default  maae  in  payment  contrary  to  the 
-'  said  proviso,  it  should  be  lawful  for  the  assignees  to  enter  and 
take  possession  of  the  goods,  and  to  sell  them  and  reimburse  them- 
selves out  of  the  proceeds,  accounting  to  A.  for  any  surplus ;  and  thati 
until  such  default,  it  should  be  lawful  for  A.  to  hold,  use,  and  possess 

(a)  See  Coniray  v.  Nail,  1  C.  B.  643  (B.  0.  L.  R.  toL  60),  PenneU  «.  SMpheiia,  7  C.  B.  987 
(E.  C.  L.  R.  ToL  62),  and  Hope  v.  Meek,  10  Bxok.  829.t 
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the  said  goods,  without  hindrance  from  the  assignees.  The  assignees 
served  A.  with  a  notice  to  pay  on  a  day  earlier  than  that  named  in  the 
deed,  and  afterwards  entered  and  took  and  sold  the  goods  assigned : 
but  the  notice  was  bad,  having  been  served  less  than  twenty-four 
hoars  before  the  day  of  payment  appointed  by  the  assignees.  It  was 
held  that  A.  had,  under  the  deed,  the  right  of  possession  of  the  goods, 
defeasible  only  by  default  in  payment  after  due  notice;  and  that  he 
might  therefore  sue  the  assignees  in  trespass  for  having  wrongfully 
entered  and  sold ;  and  that,  in  such  action,  the  measure  of  damages 
should  be,  not  the  value  of  the  goods,  but  the  value  of  the  plaintifT^s 
interest  in  them  at  the  time  of  the  trespass.  Lord  Campbell  there 
says :  ''  The  mortgagee  could  not  bring  trespass  or  trover ;  the  mort- 
gagor therefore  could ;  and  that  either  against  a  third  party  who  was 
a  wrongdoer,  or  against  the  mortgagee  if  he  became  a  wrongdoer  by 
entering  without  having  given  the  proper  notice.  I  have  as  little 
doubt  that  the  value  of  the  goods  is  not  the  proper  measure  of 
damages.  If  the  action  had  been  against  a  third  party,  the  case  would 
have  been  different :  but  here  it  would  be  manifestly  unjust  to  adopt 
such  a  test.] 

Knowles,  Q.  C,  and  T.  Jones,  in  support  of  the  rule. — 1.  It  is  unne- 
cessary to  go  into  any  very  minute  examination  of  the  cases :  the  true 
result  of  them  all  is,  that  one  who  manufactures  and  sells  the  produce 
of  his  own  land,  does  not  thereby  become  a  trader  within  ^the  i-^yaa 
meaning  of  the  bankrupt  laws,  even  though  he  purchases  other  '- 
articles  to  mix  therewith  in  order  to  complete  the  manufacture  or 
meliorate  the  article  produced.  In  none  of  the  cases  is  any  point 
made  of  the  proportion  which  the  purchased  article  bears  to  the 
produce  of  the  party's  own  land :  it  is  enough  if  the  foreign  article  is 
bought  for  the  purpose  of  using  the  produce  of  the  land  more  advan- 
tageouslv.  "  The  person,"  says  Pratt,  C.  J.,  in  Port  v.  Turton,  2  Wils. 
169,  '*  who  shall  be  deemed  a  bankrupt  is  thus  described,  viz.  first,  he 
must  be  a  person  using  trade  of  merchandise,  &c. ;  or,  secondly,  one 
seeking  his  living  by  buying  and  selling.  By  buying  and  selling 
what  ?  Surely  not  by  buying  an  interest  in  land,  and  selling  the 
profits  thereof:  this  can  never  come  within  the  idea  of  using  the  trade 
of  merchandise,  or  getting  a  living  by  buying  and  selling,  in  the  sense 
of  the  legislature.  From  the  idea  we  have  of  merchandise,  the  line 
may  be  drawn  between  the  landowner  and  the  merchant.  One  would 
wonder  there  could  ever  have  been  any  doubt  about  a  f&rmer ;  for,  if 
every  buyer  and  seller  was  liable  to  be  a  bankrupt,  many  of  the  first 
persons  in  the  kingdom  might  be  liable  to  be  so.  Whatever  the 
owner  of  the  land  in  fee  may  do,  surely  he  who  rents  it  may  do  the 
same :  if  the  former  may  be  a  buyer  and  seller,  and  not  be  liable  to 
be  a  bankrupt,  why  may  not  the  fisurmer  be  so  also  7  His  tilling  the 
land,  husbandry  and  stock  on  his  &rm,  are  known  to  everybody,  yet 
he  seeks  his  living  by  buying  and  selling :  so,  an  innkeeper,  a  victualler, 
and  an  alehouse-keeper,  get  their  living  by  buying  and  selling ;  but 
their  way  of  buying  and  selling  is  not  within  the  meaning  of  any  of 
the  statutes  of  bankrupt :  the  buying  and  selling  which  is  within  those 
statutes  is  to  be  confined  to  persons  who  live  by  a  credit  gained  on  an 
uncertain  capital  stock.''  [EIsating,  J. — Was  it  shown  *that  rm^cv\ 
the  ore  raised  from  the  mines  in  question  would  not  if  smelted  '- 
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by  itself  make  a  merchantable  commodity?]  There  was  no  such 
evidence:  bat  it  is  well  known  that  it  is  what  every  smelter  (^  iron 
Ore  does.  This  is  apparent  from  the  case  of  Crawshay  v.  Maule,  1 
Swanst.  495.  The  question  is  whether  the  purchase  of  the  foreign 
article  was  subservieLt  to  the  purpose  of  making  the  produce  of  the 
knd  more  valuable:  Ex  parte  Harrison,  1  Bro.  C.  G.  178.  In  Heane 
i?.  Rogers,  9  B.  &  C.  577  (E.  0.  L.  B.  vol.  17).  4  M.  4  R.  486,  where 
one  who  manufactured  bricks  from  clay  dug  from  his  own  land  was 
held  not  to  be  a  trader  within  the  meaning  of  the  bankrupt  laws, 
Bayley,  J.,  in  delivering  the  judgment  of  the  Court,  says :  "  Under 
the  old  Acts  of  Parliament,  the  plaintiff  would  not  have  been  a  trader; 
nor  is  he  under  the  new  Act  of  Parliament  6  G.  4>  c.  16,  as  a  person 
'seeking  his  living  by  buying  and  selling.'  But  this  statute  has 
additional  words,  including  those  '  who  seek  their  living  by  the  work- 
manship of  goods  or  commodities :'  but  the  case  of  Ex  parte  Burgess, 
2  Olyn  &  J.  183,  has  decided  that  they  do  jiot  include  a  person  making 
bricks  on  his  own  estate :  these  words  appear  to  have  been  introduced 
to  meet  the  case  of  persons  who  do  not  buy  and  sell,  and  yet  have 
other  men's  ffoods  intrusted  to  them  (so  as  to  bring  them  within  the 
principle  of  the  bankrupt  lawsV  such  as  bleachers  and  fullers,  laoe- 
makers,  and  stocking-makers,  wno  make  for  others,  and  the  like ;  but 
do  not  include  those  who  use  workmanship  on  goods  as  part  of  the 
profits  of  land,  such  as  farmers  making  cheese  or  cider,  alum-maker8» 
&c. ;  and  we  concur  with  the  judgment  of  the  present  Lord  Chancellor 
in  that  case,  and  therefore  are  of  opinion  that  the  plaintiff  was  not  a 
trader."  So,  in  Ex  parte  Atkinson,  1  Mont^  D.  &  De  Gex  800,  A^  in 
conjunction  with  T.,  took  a  lease  of  certain  salt-works  and  brine-pits, 
*7021  ^^^  ^^^  purpose  of  'manufacturing  and  selling  salt,  which  was 
-'  made  by  them  chiefly  from  the  springpg  and  rock-salt  upon  the 
premises  demised,  but  some  of  the  brine  they  obtained  by  channels 
from  adjoining  premises;  and  it  was  held  that  this  was  not  a  trading, 
as  a  "  workmanship  of  goods  and  commodities^"  within  the  meaning 
o(  the  6  Q.  4,  c.  16,  s.  2. 

2.  The  circumstances  under  which  the  assignment  of  the  4th  of 
July,  1860,  was  executed  clearly  preclude  it  fir^m  operating  as  an  act 
of  bankruptcy.  In  all  the  modern  cases,  it  has  been  held,  that,  where 
the  circumstances  attending  the  execution  of  a  deed  are  such  that 
there  was  tko  intention  that  the  delivery  should  be  complete,  the  deed 
will  have  no  immediate  operation.  Thus,  in  Bowker  v.  Burdekin,  11 
M.  &  W.  128,t  it  was  held  that  it  is  not  neoessarv  that  the  delivery 
of  a  deed  as  an  escrow  should  be  by  express  words :  if  from  the  eir* 
cumstances  attending  its  execution  it  oan  be  inferred  that  it  was 
delivered  not  to  take  effect  as  a  deed  until  a  certain  condition  was 
performed,  it  will  operate  as  a  delivery  as  an  escrow  only.  See  the 
position  of  the  parties  here.  Barber  &  Ellis  had  seized.  The  bank- 
rupt was  anxious  to  renew  the  negotiations  for  a  partnership :  and 
this  deed  was  resorted  to  as  a  device  to  prevent  their  execution  from 
sweeping  away  all  the  property, — to  be  used  or  not«  as  circumstances 
might  make  it  convenient.  If  the  delivery  had  been  complete,  any 
creditor  might  have  done  what  Mr.  Evans  said  was  intended  not  to  be 
done.    The  suggestion  made  on  the  part  of  the  plaintiffii  would  evi- 
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dentlj  have  d^eated  that  intention.    They  were  am^ioog  to  avoid  a 
bankruptcy. 

8.  It  must  be  eonceded  that  there  was  no  direet  evidence  that 
Arthur  Jukes,  the  petitioning  creditor,  took  any  active  part  in  pro- 
curing the  execution  of  the  assignment :  but  it  is  impossible  to  look 
at  the  evidence  ^without  seeing  that  the  bankrupt's  two  sons  r^^^D 
were  mere  puppets  in  the  hands  of  the  attorney,  to  carry  out  ^ 
the  scheme  concocted  by  him.  They  were  both  in  the  bankrupt's 
employ  at  weekly  wages.  When  William  Henry  Jukes  went  with  his 
father  to  Liverpool,  he  did  not  know  what  he  was  going  for.  And  it 
is  equally  clear,  that,  when  Arthur  Jukes  applied  for  the  adjudication 
of  bankruptcy,  he  was  acting  by  the  instructions  and  under  the  influ- 
ence of  his*  father. 

4.  No  doubt  there  are  oases  which  show  that  a  general  notice  that 
an  act  of  bankruptcy  has  been  committed  is  sufficient.  But  in  Hope 
V.  Meek,  10  Exch.  829, 845, f  the  notice  was  not  so  general  as  it  was 
here :  and  Parke,  B.,  in  delivering  the  judgment  of  the  Court,  ex* 
presses  himself  in  a  verv  guarded  manner.  *' Where,"  he  says,  '*an 
act  of  bankruptcy  has  been  in  &ust  committed,  any  communication 
which  brings  to  the  knowledge  of  the  execution-creditor  before  the 
sale  the  alleged  fact  that  an  act  of  bankruptcy  has  been  committed, 
in  a  way  which  ought  to  induce  him  as  a  reaaonabU  man  to  believe  thai 
the  notification  was  true,  is  in  our  judgment  a  sufficient  notice."  [Erle, 
C.  J. — We  must  decide  this  point  in  accordanee  with  the  current  of 
the  authorities.] 

6.  The  letter  of  the  9th  of  April,  1860,  amounts  to  an  equitable 
assignment  of  all  the  plant  to  Barber  &  Ellis,  which  they  might  have 
enforced  in  equity.  [Erle,  C.  J.-**^The  strong  probability  is,  that 
that  was  written,  as  the  bankrupt  suggested,  as  part  of  the  contem- 
plated arrangement  for  a  partnership.  At  all  events,  if  Barber  & 
Ellis  had  looked  upon  it  as  an  equitable  assignment,  there  was  no 
necessity  for  their  afterwards  resorting  to  the  fi.  fa.  If  it  had  been 
intended  to  rely  upon  this  at  the  trial,  the  question  should  have  been 
submitted  to  the  jury.]  The  construction  of  that  letter  oould  hardly 
be  a  question  for  the  jury. 

*6.  At  all  events,  the  plaintifb  can  only  be  entitled  to  7602.,  r^rvf^A 
the  value  of  the  coals  and  other  things  which  had  been  brought  '- 
to  the  premises  by  the  bankrupt.  The  fixtures  and  machinery  did 
not  belong  to  the  bankrupt.  At  the  utmost,  be  could  only  have  an 
equitable  charge  to  the  extent  of  the  instalments  of  the  purchase- 
money  which  he  had  paid :  and  the  assignees  only  'take  what  the 
bankrupt  was  equitably  as  well  as  legally  entitled  to :  Mogg  v.  Baker, 
8  M.  &  W.  195.t 

Eblb,  C.  J. — With  respect  to  all  the  points  except  that  which 
relates  to  the  reduction  of  the  damages,  we  propose  to  give  our  judg- 
ment at  once,  reserving  that  for  a  few  days  to  enable  us  to  look  into 
the  cases.  The  first  question  is,  whether  the  bankrupt  was  a  trader 
within  the  meaning  of  the  Bankrupt  Act.  The  fects  appeared  to  be 
these : — The  bankrupt  had  a  lease  of  certain  land  together  with  the 
veins  of  coal  and  iron-stone  thereunder ;  and  he  carried  on  the  busi- 
ness of  smelting  iron  there,  using  about  80  or  35  per  cent,  of  the  ore 
the  produce  of  his  own  land,  mixed  with  from  66  to  70  per  cent,  of 
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assignees  would  have  been  precluded  from  setting  it  up  as  an  act  of 
baokruptoy.  Without*  however,  giving  any  opinion  upon  that  point, 
I  must  not  be  understood  as  at  all  sanctioning  the  notion  that  Ihey 
might  uot  so  have  acted  upon  it. 

Willis.  J.-*^If  I  ought  to  express  any  opinion,  without  having 
heard  the  whole  of  the  arguments,  I  do  so  in  concurrence  with  what 
has  been  stated  by  my  Lord  Chief  Justice. 

KsATiNQ,  J.^-^I  also  concur  with  what  has  fallen  from  my  Lord, 
and  do  not  desire  to  add  anything.  Gur.  adv.  vuU, 

Eblb,  C.  J.,  now  said :— The  plaintiffi  were  entitled  to  the  posses- 
sion of  the  goods  taken,  and  they  had  an  interest  in  them  increasing 
in  proportion  as  the  instalments  mentioned  in  the  mortgage-deed 
should  be  paid  off  till  they  should  become  owners,  on  assignment  from 
Cooke  when  all  the  instalments  should  be  paid. 

The  defendant  is  a  mere  wrongdoer,  having  no  right  either  under 
Cooke,  the  mortgagee,  or  any  one  else.  The  defendant,  therefore,  is 
liable  to  the  plaintiff  for  the  full  value  of  the  goods ;  and  the  plain- 
tiff are  liable  to  Cooke  for  his  proportion. 

*7091  *^^  Cooke  or  any  one  claiming  under  him  had  been  sued 
-I  for  converting  the  goods,  then  the  plaintiffs  would  only  have 
been  entitled  to  the  value  of  their  interest  therein,  the  defendant  being 
entitled  to  keep  the  residue.  This  is  laid  down  in  Brierly  v.  Kendall, 
17  Q.  B.  987  (E.  C.  L.  B.  vol.  79).  The  same  rule  is  laid  down  in 
respect  of  the  measure  of  damages  in  trover  by  a  bailee  against  a 
stranger,  as  contradistinguished  from  an  action  against  a  party  having 
an  interest  in  the  goods,  in  Mr.  Maine's  book  on  I^mages,  p.  214,  where 
the  authorities  are  collected. 

The  verdict  will  therefore  stand  for  the  full  amount. 

Rule  aceordingly. 


— #i 


PENNELL  and  Another,  Assignees  of  CHEESEMAN,  a  Bank- 
rupt, V.  REYNOLDS.    July  8,  1861. 

An  Miipiinent  by  •  trader  of  all  his  property  and  effeets  for  a  preient  adraaea  af  jmH  af 
their  valae  It  not  neoetsarilj  an  aet  of  bankraptoy. 

It  is  for  the  Jury  to  say  whether  under  the  oironmstanece  the  eileet  of  the  aMignmtnl  b  ta 
defeat  and  delay  oreditors. 

This  was  an  action  brought  by  the  assignees  of  one  Cheeseman,  a 
bankrupt,  to  recover  the  value  of  certain  goods  of  the  bankrupt  which 
had  been  seized  by  the  defendant  under  a  bill  of  sale  executed  by  the 
bankrupt  before  his  bankruptcy,  and  sold. 

The  cause  was  tried  before  Wightman,  J.,  at  the  last  Spring  Assizes 
at  Lewes,  when  a  verdict  was,  under  the  direction  of  the  learned  Judge. 
entered  for  the  plaintiffs  for  829 2L,  the  agreed  value  of  the  goods,  sub- 
ject to  the  opinion  of  the  Court  upon  the  following  facts, — ^the  Court 
to  draw  such  inferences  as  a  jury  might  have  drawn : — 

Cheeseman,  the  bankrupt,  was  a  contractor.  The  defendant  Bey- 
nolds  was  his  surety  for  the  performance  of  certain  contracts,  and 
was  also  under  liability  for  him  in  respect  of  several  outstanding 
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^aeoommodation  acceptancefl,  and  had  advanced  him  yarioas  r«<7-iA 
sams  of  money.  In  December,  1860,  Cheeseman  being  in  '- 
want  of  a  further  advance,  and  haying  then  an  execution  in  his 
house,  applied  to  Reynolds  for  260^.  The  latter  declined  to  advance 
the  money  without  security ;  and  ultimately  it  was  arranged,  that,  in 
consideration  of  the  present  advance  of  that  sum,  and  to  secure  the 
past  advances  and  existing  liabilities,  Cheeseman  should  execute  a 
oill  of  sale  of  the  whole  of  his  horses,  carts,  household  furniture,  &c.^ 
to  Reynolds. 

The  bankrupt,  who  was  called  as  a  witness,  amongst  other  thiuCT, 
stated  that  the  bill  of  sale  was  executed  not  only  as  a  security  for  the 
advance  then  made,  and  to  cover  the  liabilities  under  which  Reynolds 
then  stood  on  his  account,  but  also  for  the  purpose  of  staving  off  his 
other  creditors ;  his  expression  being, — "  My  object  was,  that,  if  any 
of  my  creditors  molested  me,  Reynolds  might  protect  me."  He,  how- 
ever, denied  that  there  was  any  contemplation  of  bankruptcy  at  the 
time,  but  stated  that  he  hoped  to  be  able  to  go  on. 

The  bill  of  sale  was  executed  on  the  8th  of  December,  1860,  the 
seizure  under  it  took  place  on  the  9th  of  January,  1861,  and  Cheese- 
man was  adjudicated  a  bankrupt  on  the  14th  of  January. 

The  value  of  the  plant,  &c.,  was  about  9002.  The  gross  proceeds  of 
the  sale  were  515L,  the  expenses  of  sale  and  payments  on  account  of 
rent,  &c.,  amounted  to  186/., — the  balance  being  the  sum  for  which  the 
verdict  was  taken. 

On  the  part  of  the  plaintiffs,  it  was  submitted  that  the  execution  of 
the  bill  of  sale  was  in  itself  an  act  of  bankruptcy,  as  being  a  convey- 
ance of  the  whole  of  a  trader's  property  for  an  advance  of  what  was 
confessedly  only  a  part  of  its  value ;  and  also  that  it  was  fraudulent 
and  made  with  intent  to  defeat  and  delay  the  bankrupt's  creditors. 

*Lu8hf  Q.  C,  in  Easter  Term  last,  obtained  a  rule  nisi  to  r»<ti  i 
enter  a  verdict  for  the  defendant,  '*  on  the  ground  that  the  evi-   ^ 
dence  did  not  entitle  the  plaintiffs  to  recover." 

Bomll^  Q.  C,  G,  Denman,  Q.  C,  and  Sannen,  showed  cause. — For- 
merly, it  was  always  considered  that  a  trader  who  executed  an  assign- 
ment of  the  whole  of  his  property,  and  thus  put  it  out  of  his  power 
to  carry  on  his  trade,  thereby  committed  an  act  of  bankruptcy.  Sub- 
sequent cases,  however,  decided,  that,  where  the  assignment  was  for  a 
present  advance  of  their  value,  though  it  consisted  of  the  whole  of 
the  party's  goods,  it  was  not  an  act  of  bankruptcy.  Thus,  in  Siebert 
V.  Spooner,  1  M.  &  W.  714,t  Lord  Abinger  says:  " If  a  man  assigns 
the  whole  of  his  effects,  not  for  a  new  consideration,  but  for  an  out- 
standing debt,  that  is  an  act  of  bankruptcy ;  because  the  very  nature 
of  the  transaction  prevents  him  from  carrying  on  his  trade."  And 
Alderson,  B.,  says :  "  If  an  equivalent  is  given,  there  is  only  a  change 
of  the  nature  of  the  property  which  the  party  has,  but  not  a  convey- 
ing of  it  away."  In  Lindon  v.  Sharp,  7  Scott  N.  R.  780,  6  M.  &  6. 
896  (£.  C.  L.  K.  vol.  46),  one  M.,  a  traaer,  being  indebted  to  his  bank- 
ers, and  boing  pressed  by  them  for  security,  executed  a  conveyance  to 
them  of  ^rtain  stock  and  effects  enumerated  in  a  schedule  annexed  to 
the  deed,  with  a  power  of  sale  on  default  in  payment  of  10002L  on 
demand :  the  deea  recited  that  M.  was  indebted  to  the  bankers  in 
1000/.,  but  it  contained  no  stipulation  for  fresh  advances  by  them ; 
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and,  though  it  did  not  in  terms  purport  to  convey  all  M.'s  property,  it 
appeared  that  the  agent  of  the  bankers  who  negotiated  the  transaction 
was  aware  that  M.  in  reality  possessed  no  other  property :  M  retained 
possession  of  the  effects  so  conveyed  until  a  few  days  before  a  fiat  in 
'*'7121  ^^^^^^P^y  issued  against  him :  *and  it  was  held  that  the  exe- 

^  oution  of  this  deed  was  an  act  of  bankruptcy.  Here,  the 
assignment  was  of  substantially  the  whole  of  Cheeseman's  property. 
If  the  defendant  had  at  the  time  advanced  him  the  whole  value, 
according  to  the  more  recent  authorities,  the  execution  of  the  deed 
would  not  have  been  an  act  of  bankruptcy.  But  the  advance  being 
of  little  more  than  a  fourth  part  of  the  value, — the  rest  of  the  con- 
sideration being  the  liability  as  surety,  which  is  equivalent  to  a  past 
advance  (Leake  v.  Young,  5  Ellis  k  B.  956  (E.  0.  L.  R.  vol.  85)).— it 
clearly  was  an  act  of  bankruptcy.  The  great  authority  for  the  dis- 
tinction between  an  assignment  for  a  present  and  an  assignment  for  a 
past  advance,  is  the  case  of  Graham  v.  Chapman,  12  C.  B.  85,  which 
is  quite  in  point.  There,  a  trader,  in  consideration  of  a  past  debt  of 
2402.  and  a  present  advance  of  200Z.,  conveyed  by  deed  substantially 
the  whole  of  his  property,  giving  the  transferree  a  right  to  seize  and 
take  all  future  acquired  property,  even  though  it  should  be  purchased 
with  the  money  which  was  alleged  to  be  the  consideration  for  the 
transfer :  and  it  was  held,  that,  inasmuch  as  the  trader  got  no  equiva- 
lent for  any  part  of  the  stock  transferred,  and  such  tranter  necessarily 
defeated  and  delayed  his  creditors,  though  without  fraud  in  fact,  it 
constituted  an  act  of  bankruptcy  within  the  statute  12  k  IS  Vict.  c. 
106,  s.  67.  If  part  of  the  consideration  is  a  jxiat  advance,  however 
bonct  fide  the  transaction  may  be,  it  is  an  act  of  bankruptcy.  [Btlks, 
J. — That  will  depend  very  much  upon  the  amount  of  the  present 
advance.  Erlb,  C.  J. — Suppose  the  property  is  worth  500/.,  and  the 
trader  assigns  the  whole,  receiving  4002. 7]  He  would  get  no  value 
for  the  100/.  [Erlk,  C.  J. — The  effect  of  the  judgment  in  Graham 
V.  Chapman  is,  that  the  trader  in  reality  got  no  advance  at  all.  Sup- 
pose property  worth  10002.  is  assigned  for  9502.,  would  that  be  an  act 
*71S1       ^bankruptcy  ?]     It  is  submitted  that  it  would.     [Eble,  C.  J. 

^  — I  should  think  not.]  Here,  all  that  the  party  gets  for  900iL 
worth  of  goods  is  2502.  In  Hutton  v.  Cruttwell.  1  Ellis  k  B.  15,  21 
(K  C.  L.  R.  vol.  72),  Lord  Campbell,  speaking  of  Graham  i;.  Chapman, 
says :  "  There,  the  deed  expressly  recited  that  it  was  given,  not  only 
for  a  further  advance,  but  for  an  old  unsecured  debt ;  and  Lord  Chief 
Justice  Jervis  several  times  over  points  this  out  as  the  chief  founda- 
tion of  his  judgment.  He  likewise  remarks  upon  the  power  to  take 
after-acquired  property,  which  there  might  have  prevented  the  trader 
from  deriving  any  benefit  whatever  from  the  further  advance.  But 
that  cannot  apply  to  a  case  like  the  present,  where  the  trader  did 
derive  the  full  benefit  of  the  whole  sum  advanced,  by  its  being 
applied  at  the  time  to  satisfy  the  demand  of  an  importunate  creditor.^ 
In  Bittlestone  v.  Cooke,  6  Ellis  k  B.  296  (E.  C.  L.  B.  vol.  88),  the 
assignment  was  entirely  for  fresh  advances.  Bell  r.  Simpson,  2  Hurlst. 
k  N.  410,t  was  the  case  of  a  sale  partly  for  an  old  debt  and  partly  for 
a  present  advance.  Selling  his  goods  is  part  of  the  ordinary  business 
of  a  trader.  In  Pennell  v.  Dawson,  18  C.  B.  855  (E.  C.  L.  R  voL  86), 
Jervis  C.  J.,  in  his  summing  up  (which  the  Court  held  to  be  correct) 
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gives  an  exposition  of  what  was  meant  by  his  judgment  in  Graham  v. 
bapman.    [Willes,  J. — Pennell  v.  Dawson  went  down  for  a  new 
trial,  and  was  tried  before  me  at  the  sittings  after  Trinity  Term,  1866, 
when  there  was  a  verdict  for  the  defendants ;  and  that  verdict  was  not 
disturbed.]     The  true  test  is,  whether  the  assignment  tends  to  defeat 
and  delay  creditors,  not  whether  it  stops  the  trade.    In  Smith  v.  Can- 
nan,  2  Ellis  &  B.  86,  0-.,  a  farmer,  conveyed  all  his  farming  stock  and 
goods  to  S.  by  bill  of  sale,  by  way  of  security  for  about  9007.,  with  a 
power  of  sale.    The  property  comprised  in  the  bill  of  sale  was  of 
about  the  value  of  2800^.,  and  there  was  a  trust  for  G.  of  the  surplus 
of  *the  property  comprehended  in  the  bill  of  sale,  which  was  rf^n-tA 
the  whole  of  G-.'s  property,  with  the  exception  of  two  shares  *- 
in  a  joint  stock  bank,  of  the  value  of  17/.  10s.  each.    S.  seized  and 
sold  enough  of  the  stock  to  pay  the  amount  secured ;  and  the  trade 
of  the  bank  was  not  affected  by  giving  it    In  trover  by  Q.'s  assignees 
against  S.,  issues  being  joined  on  pleas  of  not  guilty  and  not  possessed, 
and  the  Judge  at  Nisi  rrius  having  ruled  that  tnese  facts  were  evidence 
on  which  the  jury  might  find  a  verdict  for  the  plaintiff, — ^it  was  held 
by  the  Exchequer  Chamber,  on  a  bill  of  exceptions,  that  the  necessanr 
consequence  of  an  assignment  of  what  is  substantially  all  the  trader^ 
property,  is,  to  delay  his  creditors,  and  that  the  existence  of  a  result- 
ing trust,  and  of  a  substantial  surplus,  does  not  prevent  its  having 
that  effect ;  and  that  a  conveyance  necessarily  delaying  a  trader's  cre- 
ditors is  an  act  of  bankruptcy,  though  it  has  not  the  effect  of  stopping 
his  trade ;  and  that  a  transaction,  being  itself  an  act  of  bankruptcy,  is 
not  protected,  though  made  with  a  party  who  has  no  notice  of  the  cir- 
cumstances making  it  an  act  of  bankruptcy ;  and  consequently  that 
the  facts  in  that  case  were  evidence  on  which  the  jury  might  find  for 
the  plaintiffs,  and  the  direction  was  therefore  right.     [Btlbs,  J^ — For 
anything  that  appears  on  the  notes  in  this  case,  the  2602.  would  be 
enough  to  satisfy  the  whole  of  Cheeseman's  creditors.]    This  subject 
is  very  elaborately  discussed  in  a  very  able  judgment  delivered  by 
Mr.  Commissioner  Hill  in  the  Court  of  Bankruptcy  at  Bristol  in  a  case 
of  £x  parte  Cottrell,  1  Law  Times  N.  S.  465.    There,  the  alleged  bank- 
rupt, being  indebted  to  his  brother-in-law  in  the  sum  of  50/.,  asked  for 
a  second  loan  to  the  same  amount,  which  was  granted  upon  the  security 
of  a  bill  of  sale  executed  on  the  Ist  of  December,  1859,  and  given  to 
secure  1002.    By  this  instrument  the  alleged  bankrupt  assigned  all 
♦his  property  to  the  creditor,  with  the  exception  of  certain  r^^i  c 
horns  of  the  value  of  about  15/.,  and  his  book-debts  of  the  ^ 
value  of  2L  or  3/. ;  the  property  assigned  amounting,  according  to  the 
estimate  of  the  alleged  bankrupt  himself,  to  the  value  of  400/.     The 
assignment  was  upon  trust,  that,  in  case  of  default  made  in  payment 
of  the  said  sum  of  100/.  and  interest  on  demand  in  writmg;  the 
creditor  might  immediately  take  possession  and  make  sale  of  the  pro- 
perty assigned,  and,  after  payment  of  his  debt,  with  interest  and 
expenses,  should  pay  over  the  surplus  to  the  assignor.    On  the  20th 
of  December,  the  creditor  took  possession  under  the  bill  of  sale.     The 
learned  Commissioner,  in  giving  judgment,  says:  "I  find  no  ground 
for  impeaching  the  bill  of  sale  as  fraudulent  in  fact.    On  the  contrary, 
it  appeal's  to  me  that  both  parties  contemplated  at  the  time  that  the 
advance  would  enable  the  trader  to  continue  his  trading.    But  the 
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more  difficult  question  of  fraud  by  intendment  of  law  remains  to  bo 
oonsidered.  The  67th  section  of  the  Bankrupt  Law  Gonsolidatioa 
Act,  1849,  declares  that  a  trader  making  a  deea  with  intent  to  defeat 
or  delay  his  creditors  shall  be  deemed  to  have  thereby  committed  an 
act  of  bankruptcy, — a  provision  of  long  standing,  drawn  from  prior 
Acts  of  Parliament.  As  the  law  holds  every  man  to  have  intended 
the  necessarv  and  even  the  natural  consequences  of  his  own  act,  a 
trader  will  be  held  to  have  intended  to  defeat  or  delay  his  creditors, 
whatever  may  have  been  the  actual  state  q(  his  mind  on  the  subject^ 
if  the  deed  whidi  he  has  executed  leads  naturally  to  such  a  conae- 

auence.  «  *  *  The  case  of  Oraham  v.  Chapman,  12  C.  B.  85  (£. 
.  L.  R.  vol.  74),  establishes  the  doctrine  that  the  assignment  of  a 
trader's  whole,  or  what  is  substantially  the  whole  of  his  property, 
though  for  a  good  consideration,  is  an  act  of  bankruptcy,  if  an  ante- 
*71B1  ^^^^^  ^^^^  ^"^^^  ^^y  portion  of  such  consideration.  *I  state 
^  that  Ghraham  v.  Chapman  established  this  doctrine,  on  the 
authority  of  Button  v.  Cruttwell,  1  Ellis.  &  B.  15  (£.  C.  L.  B.  vol.  72^ 
where  Lord  Campbell,  in  delivering  the  judgment  of  the  Court  of 
Queen's  Bench,  said, — 'We  are  referred  to  Graham  v.  Chapman  as 
an  authority  to  prove  that  a  clause  authorizing  the  assignee  in  a  bill 
of  sale  to  enter  and  sell  after-acquired  property  is  necessarily  an  act 
of  bankruptcy.  On  referring  to  the  case  we  do  not  find  any  such 
doctrine  laid  down  in  it.  There,  the  deed  expressly  recited  that  it  was 
given,  not  only  for  a  further  advance,  but  for  an  old  unsecured  debt, 
and  Jervis,  C.  J.,  several  times  over  points  this  out  as  the  ehirf  founda- 
tion of  his  judgment.'  Unless,  then,  these  cases  must  be  taken  to  have 
been  overruled,  the  execution  of  this  deed  was  clearly  an  act  of  bank- 
ruptcy." He  then  proceeds  to  observe  upon  Young  v.  Waud,  8  Elxch. 
221,t  Hale  v.  AUnutt,  18  C.  B.  505  (E.  C.  L.  B.  vol.  86),  Bittlestone  ». 
Cooke,  6  Ellis  k  B.  296  (E.  C.  L.  B.  vol.  88),  and  Bell  v.  Simpson,  2 
Hurlst.  k  N.  410  ;t  and  concludes  by  saying :  '^  It  is  with  no  slight 
diffidence  that  I  select  my  K^ide  among  these  conflicting  decisions. 
But,  the  selection  being  forced  upon  me,  I  adhere  to  the  doctrine,  that, 
where^  as  in  this  case,  part  of  the  consideration  consists  of  an  anieeedtnt 
debty  the  assignor  does  not  receive  an  equivalent  for  the  €usignment,  and 
consequently  that  the  act  cf  bankruptcy  is  proved.^'  The  conclusion  drawn 
in  that  case  from  the  conflicting  authorities  is,  it  is  submitted^  mani- 
festly the  correct  one. 

Lush,  Q.  C,  Tompson  Chitty,  and  Lumley  Smith,  in  support  of  the 
rule. — If  the  bill  of  sale  be  given  for  present  or  future  advattoe% 
Hutton  V.  Cruttwell,  1  Ellis  &  B.  15  (E.  C.  L.  B.  vol.  72),  and  Bittle- 
stone V.  Cooke,  6  Ellis  k  B.  296  (E.  C.  L.  B.  vol.  88),  show  that  it  is 
good.  The  question,  then,  is,  did  Cheeseman  receive  an  equivalent 
tor  the  assignment?  He  received  2502.,  which,  under  his  then  circum- 
*7171  ^^^^^  ^'^  ^  material  assistance  to  him,  and  was  obviously 
^  ^advanced  for  the  purpose  of  enabling  him  to  go  on.  At  the 
time  the  assignment  was  given,  it  was  a  security  only  for  the  2502. 
then  advanced.  Until  some  further  payment  should  be  made  by  Rey- 
nolds in  respect  of  the  liabilities  he  was  under  on  Cheeseman's  account, 
the  latter  might  at  any  time  have  discharged  his  liability  under  the 
deed  by  repaying  the  250/.  and  interest.  The  case  is,  therefore,  alto- 
gether distinguishable  from  Leake  v.  Young,  5  Ellis  k  B.  955  (£.  C. 


COMMON  BENCH  REPORTS.    (11  J.  SCOTT.    N.  S.)        717 

L.  B.  vol.  85),  wbere  the  assignmeat  was  made  solely  in  consideratioD 
of  existing  liabilities,  and  from  Graham  r.  Chapman,  where  the  deed 
was  given  in  consideration  of  a  pre-existing  debt  as  well  as  of  a  pre- 
sent advance.  [Williams,  J. — If  the  deed  is  given  as  a  security  for 
a  liability  from  which  a  debt  may  accrue,  I  must  confess  I  do  not  see 
why  it  the  less  operates  to  defeat  and  delay  creditors,  than  if  it  were  a 
secari^  for  a  past  debt]  In  Bittlestone  v.  Cooke,  6  Ellis  &  B.  296 
(E.  C.  L.  R.  vol.  88),  B.,  a  trader,  by  bill  of  sale  conveyed  all  his  stock, 
and  all  the  stock  that  should  during  the  continuance  of  the  security 
become  his,  with  a  power  of  sale,  to  C,  as  a  security  for  money  to  he 
ad.anoed  by  C.  The  bill  of  sale  was  drawn  up  as  a  security  for  an 
existing  debt  as  well  as  for  fresh  advances ;  but  this  was  a  mistake, 
the  whole  consideration  being  fresh  advances  not  to  exceed  a  certain 
sum.  0.  made  the  advances ;  the  property  in  fact  was  about  three 
times  the  value  of  the  advances.  B.  was  at  this  time  in  reality  insol- 
vent ;  but  the  Court  (which  had  power  to  draw  inferences  of  fact)  drew 
the  inference  that  the  advances  were  bond  fide  asked  for  and  made  with 
a  view  to  keep  the  business  going,  and  in  the  belief  that  they  would 
enable  B.  to  get  over  his  difficulties.  Afterwards  C.  took  possession 
of  the  goods.  B.  being  declared  a  bankrupt,  his  assignees  brought 
trover  against  C,  contending  that  the  transaction  in  question  was 
itself  an  act  of  ^bankruptcy.  On  a  case  stating  these  facts,  in  r^tYig 
which  the  Court  had  power  to  draw  inferences  of  fact, — it  was  '■ 
held,  that  the  transaction  must  be  viewed  as  if  the  bill  of  sale  had 
been  drawn,  as  it  was  intended  to  be,  entirely  as  a  security  for  fresh 
advances :  and  that  the  effect  of  pledging  the  whole  of  the  trader's 
property  for  such  advances  was  not  necessarily  to  delay  his  creditors, 
as  the  advances,  even  if  bearing  a  small  proportion  to  the  value  of  the 
property  pledged,  might  be  of  more  advantage  to  the  trader  and  his 
creditors  than  the  property  itself;  and,  consequently,  that  the  bill  of 
sale  in  this  case,  being  in  fact  boni  fide,  was  not  in  point  of  law  fraudu- 
lent, nor  an  act  of  bankruptcv.  [Bylbs,  J. — The  assignor  there  kept 
the  value,  whatever  the  result.]  Lord  Campbell  in  that  case  says:  '*I 
think  that  a  conveyance  by  a  trader  of  goods  with  a  view  to  obtain 
future  advances  is  not  necessarily  as  a  matter  of  law  an  act  of  bank- 
ruptcv, though  the  whole  of  the  trader's  stock,  present  and  future,  is 
included  in  the  conveyance.  If  the  conveyance  be  bonfi  fide  with  a 
view  to  obtain  advances  for  the  purpose  of  carrying  on  the  trade,  I 
think  it  is  not  an  act  of  bankruptcy.  It  is  unnecessary  to  enter  into 
the  reasons  which  lead  me  to  think  that  this  is  the  law  ;  for  Button  v» 
Cruttwell,  1  Ellis  &  B.  15  (E.  C.  L.  B.  vol.  72),  is  an  express  decision 
in  this  Court  that  such  a  conveyance  is  not  necessarily  an  act  of  bank* 
ruptcy ;  and  there  is  no  authority  against  it."  Then,  dealing  with  the 
&cts,  his  lordship  says:  '*  The  property  pledged  was  worth  6000Z.,  and 
the  limit  of  the  advance  actually  stipulated  for  only  18002.;  and  the  sum 
actually  obtained  was  far  below  the  value  of  the  goods.  Now,  I  agree 
that  a  conveyance  of  this  sort  is  invalid  unless  there  be  an  equivalent ; 
but  I  cannot  say  that  the  advantage  obtained  for  the  trader  and  his 
creditors  by  these  advances  was  not  a  full  equivalent  for  the  pledge.  In 
*times  of  pressure,  an  advance  in  ready  money  of  a  very  small  rmn\^ 
amount  may  very  often  enable  a  trader  to  avoid  stopping  pay-  '■ 
ment,  and  so  enable  him  to  pay  all  his  creditors  20«.  m  the  pound.    I 
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cannot,  therefore,  say  that  the  inadequacy  of  the  advance  makes  the 
deed  fraudulent  as  a  matter  of  law :  and,  drawing  inferences  of  fact,  I 
find  it  was  not  in  this  case  fraudulent  in  fact.  I  do  not  think  there 
was  any  intention  to  delay  or  defeat  creditors :  and,  looking  at  the 
facts  as  they  appeared  at  the  time,  I  should  think  the  transaction  must 
have  appeared  to  both  parties  likely  rather  to  have  benefited  thaii  to 
have  defeated  the  creditors."  And  Erie,  J ,  said :  "  I  think  that  the 
proportion  which  the  sum  raised  bears  to  the  value  of  the  property 
pledged, — in  this  case  about  one-third, — is  a  circumstance  to  be  con- 
sidered in  determining  whether  the  transaction  is  bonfi  fide  or  not, 
but  is  not  conclusive  that  it  is  fraudulent."  In  Young  v.  Wand,  8 
Exch.  221,t  it  was  held  by  the  Court  of  Exchequer  that  the  assign- 
ment by  way  of  mortgage  by  a  trader  of  his  stock  and  implements  of 
trade,  where  such  assignment  did  not  include  a  moiety  of  the  whole 
of  his  effects,  was  not  per  se  an  act  of  bankruptcy,  although  the  efiect 
of  putting  the  instrument  in  force  would  be  to  stop  the  business. 
'*  The  law  is  not,''  says  Parke,  B.,  "^  that  a  man  commits  an  act  of 
bankruptcy  by  disabling  himself  from  carrying  on  his  business;  but 
that  he  commits  an  act  of  bankruptcv  when  the  necessary  result  of 
that  act  is  to  defeat  or  delay  other  creditors,  who  are  not  the  object  of 
that  particular  conveyance."  [Williams,  J. — When  the  assignment 
is  by  way  of  security  for  future  advances,  the  trader  will  have  the 
money  in  his  pocket.  But,  what  the  better  is  he  for  the  suretyship?] 
It  would  be  the  same  thing  to  the  creditors  whether  Reynolds  or 
Cheeseman  met  any  future  accruing  liabilities  on  the  contracts. 
♦7201  L-^^^^'  *^'  ^' — Suppose  the  250L  advance  to  Cheeseman  had 
^  been  repaid  the  next  day,  would  not  the  deed  stand  as  security 
for  the  contingent  liabilities  7]  Glearlj^  not :  it  is  simply  a  security 
for  the  250Z.  and  any  future  advances  which  might  be  made.  [Willis, 
J. — The  real  question  is,  whether  there  was  such  an  equivalent  here 
as  fairly  to  prevent  the  deed  from  having  the  effect  of  withdrawing 
the  property  from  the  reach  of  the  creditors.]  Our.  ad9.  vuH 

WiLLES,  J.,  now  delivered  the  judgment  of  the  Court. 

This  is  a  case  which  was  tried  before  my  Brother  Wightman  at  the 
last  Assizes  for  Sussex.  It  appeared  that  the  defendant  had  been 
security  for  the  bankrupt  Cheeseman  in  respect  of  certain  contracts 
which  had  been  entered  into  by  the  latter  as  a  scavenger,  and  had 
thereby  incurred  a  liability,  and  further  that  he  had  advanced  to 
Cheeseman  a  sum  of  250Z.,  and  that  Cheeseman  thereupon  executed  an 
assignment  to  the  defendant  of  the  whole  of  his  propertv;  which 
assignment  but  for  the  present  advance  of  the  250^.  woula  unques- 
tionably have  been  an  act  of  bankruptcy,  within  the  numerous  cases 
on  the  subject,  which  I  need  not  more  particularly  refer  to.  The 
bankrupt,  who  was  examined  as  a  witness,  stated,  amongst  other 
things,  that  the  deed  was  executed  as  well  as  a  security  for  the  advance 
then  made  and  to  cover  the  liability  which  the  defendant  bad  entered 
into  on  his  behalf,  as  for  the  purpose  of  staving  off  the  other  creditors. 
But,  in  another  part  of  his  examination,  he  said  it  was  to  enable  him 
to  go  on.  At  the  trial  a  verdict  was  taken  for  the  plaintiffs,  the 
assignees ;  but  it  was  reserved  for  the  Court  to  say  whether  or  not 
that  verdict  was  to  stand, — the  Court  to  be  at  liberty  to  draw  such 
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inferences  of  fact  as  a  jury  might  have  done.  A  rule  nisi  *has  r^^oi 
accordingly  been  obtained  on  behalf  of  the  plaintiffs.  Two  '- 
arguments  have  been  advanced  by  them  in  support  of  that  rule.  In 
the  first  place  it  was  said  that  the  deed  was  void,  because  it  was  an 
assignment  of  the  whole  of  the  bankrupt's  property  for  an  advance 
(though  a  substantial  advance)  of  part  of  its  value  only ;  and  the  very 
able  judgment  of  Mr.  Commissioner  Hill  in  Ex  parte  Gottrell,  1  Law 
Times  N.  S.  465,  was  relied  on,  where  that  learned  gentleman  says 
that  an  assignment  of  all  the  bankrupt's  property  being  an  act  of 
bankruptcy,  its  character  is  not  altered  by  the  fact  of  there  being  a 

? resent  advance  of  a  portion  only  of  the  value  of  the  property  assigned. 
t  was  further  contended  on  the  part  of  the  assignees,  that,  even  if  the 
deed  was  not  void  on  that  ground,  yet,  as  the  bankrupt  admitted  that 
one  object  of  the  assignment  was  to  stave  off  the  other  creditors,  the 
present  advance  did  not  prevent  the  deed  from  being  an  act  of  bank- 
ruptcy as  an  assignment  for  the  purpose  of  defeating  or  delaying 
creditors  within  the  meaning  of  the  Bankrupt  Act.  As  to  the  first 
ground,  we  are  all  agreed  that  we  cannot  adopt  the  doctrine  contended 
for  on  the  part  of  the  assignees.  We  are  unable  to  go  the  length  to 
which  the  opinion  of  the  learned  Commissioner  goes.  There  might 
have  been  circumstances  in  that  case  which  have  not  been  reported  to 
us,  which  might  justify  the  conclusion  to  which  he  came.  But,  in  the 
broad  rule  which  he  is  reported  to  have  laid  down, — that  the  advance 
of  a  sum  of  money  short  of  the  value  of  the  property  is  not  a  substan- 
tial exception  of  the  property  assigned, — we  cannot  concur.  If  the 
deed  professes  to  assign  the  whole  of  the  bankrupt's  goods  with  a 
colourable  exception  only,  it  is  as  much  an  act  of  bankruptcy  as  if 
the  whole  had  been  assigned.  If  there  be  an  assignment,  not  of  the 
whole,  but  with  a  real  and  substantial  exception,  in  the  absence  of 
♦fraud,  that  will  not  be  an  act  of  bankruptcy.  In  our  judg-  r^^oo 
ment»  a  present  substantial  advance  of  money  puts  the  transac-  ^ 
tion  upon  the  same  footing  as  an  assignment  with  a  substantial  excep 
tion  of  part  of  the  property.  It  is  not  necessarily  an  act  of  bank- 
ruptcy. The  advance  may  be  the  means  of  enabling  the  assignor  to 
go  on  with  his  trade,  and  so  the  transaction  may  be  beneficial  for  the 
creditors.  If,  therefore,  that  had  been  the  only  point  in  the  case,  we 
should  have  had  no  hesitation  in  directing  a  verdict  to  be  entered  for 
the  defendant.  But  there  remains  this  most  important  question,  viz. 
whether  it  was  not  manifest  from  the  whole  tenor  of  the  evidence 
ffiven  by  the  bankrupt  that  this  deed  was  concocted  by  Reynolds  and 
himself  for  the  mere  purpose  of  staving  off  other  claims, — ^in  other 
words,  to  defeat  and  delay  the  rest  of  the  creditors.  The  advance  of 
even  a  substantial  part  of  the  value  of  the  property  at  the  time  of  the 
assignment  would  not  make  the  transaction  valid,  if  there  were  in  the 
minds  of  the  parties  the  sinister  object  of  defeating  or  delaying  the 
creditors.  The  case  might  be  put  of  an  advance  of  6Z.  on  the  assign- 
ment of  goods  worth  lOOOZ.  Such  a  transaction  would  obviously  be 
invalid.  But,  before  we  hold  that  a  deed  conveying  property  in  con- 
sideration of  a  present  advance  which  bears  a  substantial  proportion 
to  the  value  of  the  property  is  invalid,  we  must  be  satisfied  that  there 
exists  an  intention  to  defeat  and  delay  and  consequently  to  defraud 
the  creditors.    And  that  object  must  be  the  object  not  only  of  the 
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bankrupt,  but  also  of  tbe  party  who  is  dealiDg  with  him.  A  penoo 
dealing  bonfi  fide  with  the  bankrupt  would  be  safe.  Unless  he  kiiovs, 
or  from  the  very  nature  of  the  transaction  must  be  taken  neoessarilj 
to  have  known,  that  the  object  was  to  defeat  and  delay  the  creditors, 
*7231  ^^^  ^^  cannot  be  impeached.  *This  must  obviously  depend 
-'  upon  the  facts  that  are  brought  out  in  evidence.  K  there  be 
such  fraud,  the  deed  is  void :  if  not,  it  cannot  be  questioned.  The 
Court  has  not  been  able  to  come  to  an  unanimous  conclusion  on  the 
subject.  It  is  a  question  of  fact  involving  character,  and  therefore 
peculiarly  one  for  the  consideration  not  of  the  Oourt  but  of  the  con- 
stitutional tribunal  for  the  determination  of  questions  of  that  sort: 
and  we  therefore  think  the  opinion  of  the  jury  ought  to  have  been 
taken  upon  it.  Probably,  when  the  matter  was  reserved  for  the 
Court,  the  parties  might  have  had  in  their  minds  the  question  which 
had  been  before  Mr.  Commissioner  Hill  in  the  case  above  adverted  to. 
But  the  assignees  clearly  did  not  mean  to  abandon  the  other  question, 
viz.  whether  the  deed  was  fraudulent  and  void  on  the  ground  I  have 
suggested. 

The  result  is,  that,  the  Court  not  being  agreed  upon  the  question 
of  fact,  and  not  deeming  it  right  to  take  further  time  to  consider  a 
matter  which  could  not  properly  be  submitted  to  any  other  tribanal 
than  a  jury,  there  must  be  a  new  trial  in  order  that  the  jury  may  say 
whether  or  not  under  all  the  circumstances  the  deed  was  fraudulent 

In  the  observations  which  I  have  made  on  this  occasion,  I  think  it 
right  to  say  that  I  alone  am  responsible,  except  that  we  are  all  agreed 
that  the  dictum  imputed  to  Mr.  Commissioner  Hill  is  not  to  be  sap- 
ported  to  its  full  extent,  and  that  the  question  is  properly  one  for  a 
jury.  Bule  absolute  for  a  new  trial 


♦724]  ♦HINTON  v.  DUFF.    Feb.  7. 

The  ftllaga^oii  in  the  deelaration  on  %  bill  of  exchange  In  Uie  form  glren  hj  the  Cobboi 
Law  Proeedare  Aet,  1852,  that  the  bill  if  **  now  oTerdae,"  if  not  a  IraTenable  allegotion,  bnt 
part  of  the  deeoription  of  the  Inetninient  declared  on. 

Where,  therefore,  the  action  wai  oommenoed  on  the  Ilth  of  Jnne,  and  the  bill  only  anind 
at  maturity  on  that  day : — Held,  that  the  plaintiff  failed  to  anitain  hif  deelaration,  and  that  kit 
right  to  recover  waa  properly  put  in  if  sue  by  «  non  aoceptaTit" 

This  was  an  action  by  an  endorsee  against  the  acceptor  of  a  hill  of 
exchange.    The  writ  was  issued  on  the  11th  of  June,  1861. 

The  declaration,  which  was  in  the  form  given  by  the  Common  Law 
Procedure  Act,  1852,  stated  that  one  John  Henry  Thome,  on  tbe  8th 
of  April,  1861,  by  his  bill  of  exchange  now  overdue^  directed  to  the 
defendant,  reciuired  the  defendant  to  pay  to  the  said  John  Henry 
Thorne  or  omer  100^  two  months  after  date,  and  the  defendant  ac- 
cepted the  said  bill,  and  the  said  John  Henry  Thorne  endorsed  the 
same  to  the  plaintiff;  but  the  defendant  did  not  pay  tbe  same. 

The  defendant,  amongst  other  pleas,  pleaded  that  he  did  not  accept 
the  said  bill  as  alleged,  and  that  the  said  John  Henry  Thorne  did  not 
endorse  the  said  bill  as  alleged.    Issue  thereon. 

The  cause  was  tried  before  Pollock  C.  B.,  at  the  last  Summer  As 
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sixes  at  Warwick,  when  it  was  objected  on  the  part  of  the  defendant 
that  the  bill  was  not  due  at  the  time  of  the  commencement  of  the 
action,  the  11th  of  June,  1861,  being  within  the  days  of  grace,  and 
that  oonsequently  there  was  a  fatal  variance  between  the  bill  produced 
in  evidence  and  the  description  of  it  in  the  declaration. 

The  learned  Judge  inclined  to  think  that  '*  now"  referred  to  the 
time  of  declaring,  and  he  directed  a  verdict  to  be  entered  for  the 
plaintiff  for  the  amount  of  the  bill  and  interest,  reserving  leave  to 
the  defendant  to  move  to  enter  the  verdict  for  him,  if  the  Court  should 
be  of  opinion  that  the  objection  was  well  founded. 

Beasley,  in  Michaelmas  Term  last,  accordingly  obtained  a  rule  nisi 
to  set  aside  the  verdict  for  the  plaintill^  and  the  judgment  (if  any)  and 
all  subsequent  ^proceedings,  and  for  a  new  trial,  on  the  grounds,  r^non 
— ^first,  oC  misdirection  on  the  part  of  the  learned  Judge  in  '- 
directing  a  verdict  to  be  entered  for  the  plaintiff,  instead  of  directing 
that  there  was  no  complete  cause  of  action,  and  that  the  plaintiff 
should  be  nonsuited,  or  that  the  verdiot  should  be  entered  for  the  de- 
fendant, the  bill  produced  by  the  plaintiff  being  upon  the  face  of  it, 
and  on  reference  to  the  record,  not  due  at  the  time  of  the  commeuce- 
ment  of  the  action, — ^secondly,  that  the  verdict  was  not  supported  by 
the  evidence.  Ue  also  moved  in  arrest  of  judgment,  on  the  ground 
that  it  appeared  upon  the  record  that  the  bill  sued  upon  was  not  due 
at  the  time  of  the  commencement  of  the  action. 

Field  now  showed  cause. — The  only  pleas  which  are  now  material, 
are,  the  traverse  of  the  acceptance  and  the  traverse  of  the  endorse- 
ment: and  neither  of  these  raises  the  question.  The  declaration 
nowhere  states  the  day  of  the  date.  The  words  *'  now  overdue"  are 
substituted  for  ''  which  period  has  now  elapsed"  in  the  form  given  by 
the  rules  of  Trinity  Term,  1  W.  4.  [  Willbs,  J. — It  was  intended  by 
the  Ck>mmon  Law  Procedure  Act,  1852,  to  make  the  words  "now 
overdue^'  part  of  the  description  of  the  bill ;  and,  if  so,  the  plea  of 
non  acceptavit  puts  in  issue  the  &ct  of  the  defendant's  acceptance  of 
the  bill  described  in  the  declaration.]  In  Goxon  v.  Lyon,  2  Campb. 
807,  n.,  the  declaration  (against  the  drawer  of  a  bill  of  exchange) 
stated  that  the  defendant,  on  the  8d  day  of  February,  1810,  at,  So., 
according  to  the  usage  and  custom  of  merchants,  made  his  certain  bill 
of  exchange  in  writing,  Ac,  and  then  and  there  directed  the  said  bill 
of  exchange  to  one  W.  Q.,  by  which  said  bill  of  exchange  the  de- 
fendant then  and  there  requested  the  said  W.  H.  to  pay  to  the  plain- 
tiff on  the  Ist  day  of  August,  1809,  the  sum  of  400/.  The  bill,  being 
produced,  ^appeared  to  be  dated  6th  February,  1810:  and  it  r*7n/> 
waa  contended  for  the  defendant  that  this  was  a  fatal  variance.  I-  ^^^ 
On  the  other  band  it  was  submitted  that  the  declaration  did  not  allege 
the  date  as  part  of  the  bill,  but  only  alleged  that  the  defendant  on 
that  day  drew  the  bill,  being  silent  as  to  the  date  of  it.  And  Thomp- 
son, B.,  for  this  reason,  was  of  opinion  that  the  date  of  the  bill  being 
diflferent  from  the  day  in  the  declaration  was  not  a  material  variance. 
The  defendant  here  by  his  plea  sa^s  that  he  did  not  accept  such  a  bill 
as  the  plaintiff  has  described  in  his  declaratioQ.  In  Shepherd  r.  Shep- 
herd, 1  C.  B.  849  (E.  G.  L.  B.  vol.  60),  8  D.  &  L.  199,  in  debt  on  a 
promissory  note,  by  pavee  against  maker,  the  declaration,  after  show- 
mg  tb%t  the  writ  issued  on  the  17th  of  May,  1846.  alleged  that  the 
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defendant  on  the  25tli  of  March,  1844,  made  bis  note  in  writing,  and 
thereby  promised  to  pay  to  the  plaintiff  or  order  6902.  on  the  25th  of 
March,  1845,  which  day  had  expired  before  the  commencement  of 
the  suit,  and  then  delivered  the  note  to  the  plaintiff;  and  that  there- 
upon the  defendant  agreed  to  pay  the  amount  of  the  said  note  to  the 
plaintiff,  on  request:  and  it  was  held  that  the  declaration  was  sufficient, 
although  it  was  objected,  on  special  demurrer,  that  it  was  double  and 
inconsistent,  and  that  it  was  uncertain  whether  the  plaintiff  intended 
to  rely  on  an  express  or  an  implied  agreement.  Tindal,  C.  J.,  there 
says:  "  I  think  this  declaration  is  sufficient,  notwithstanding  the  causes 
of  demurrer  assigned.  It  contains  a  distinct  allegation,  not  under  a 
videlicet,  that,  on  a  former  day,  the  defendant  made  his  promissory 
note  in  writing,  and  also  a  distinct  allegation  of  a  promise  to  pay  the 
amount  to  the  plaintiff  or  his  order  on  a  precise  day :  and  it  goes  on 
to  say  '  which  aay  had  elapsed  before  the  commencement  of  this  suit.' 
This  latter  was  a  perfectly  unnecessary  allegation,  inasmuch  as  we 
can  see  upon  the  face  of  the  record  that  the  writ  issued  long  after 
*7271  *^^^  ^^^  became  due."  The  place  where  a  bill  is  made  is  no 
-'  part  of  the  description  of  the  bill :  Houriet  v.  Morris,  3  Gampb. 
803.  So,  the  allegation  of  a  subsequent  time  cannot  be  any  part  of 
the  description  of  a  written  instrument.  The  same  answer  applies  to 
the  other  branch  of  the  rule. 

Beasley,  in  support  of  the  rule. — "  Now  overdue"  is  clearly  part  of 
the  description  of  the  bill :  and  therefore  the  declaration  is  bad  in 
arrest  of  judgment,  unless  the  bill  was  overdue  at  the  time  of  the  isaa- 
ing  of  the  writ  Assume  the  date  not  to  be  material,  the  declaration 
is  not  supported  by  the  production  of  a  bill  which  was  not  due  at  the 
time  of  tne  commencement  of  the  action.  In  Owen  v.  Waters,  2  M. 
k  W.  91,t  "  which  period  has  now  elapsed"  was  held  not  to  be  a  tra- 
versable allegation,  because  not  necessary*  There,  the  declaration  in 
an  action  by  the  drawer  against  the  aoceptor  of  a  bill  of  exchange 
stated  that  the  bill  was  made  on  the  29th  of  March,  payable  foar 
months  after  date,  ''  which  [)eriod  has  now  elapsed."  To  this  there 
was  a  demurrer,  on  the  ground  that  it  did  not  sufficiently  appear  that 
the  bill  had  become  due  before  the  commencement  of  the  suit,  and 
that  the  averment  "  which  period  had  now  elapsed,"  ought  to  have 
been  *'  which  period  elapsecl  before  the  commencement  of  this  suit:" 
and  it  was  held  that  the  declaration  was  sufficient.  In  Abbott  v. 
Aslett,  1  M.  &  W.  209, t  ^  declaration  on  a  bill  of  exchange,  by  the 
payee  against  the  acceptor,  which  was  according  to  the  form  given  by 
the  rules  of  Trinity  Term,  1  W.  4,  stated  it  to  be  payable  three  mcmths 
after  date,  '^  which  period  has  now  elapsed."  This  declaration  having 
been  demurred  to,  upon  a  motion  to  set  aside  the  demurrer  as  frivo- 
lous, on  the  ground  that  it  did  not  appear  that  the  bill  was  due  at  the 
commencement  of  the  suit,  Parke,  B.,  said :  "  Those  rules  were  made 
*7281  ^^^^^  ^^^  Uniformity  of  *Process  Act,  2  W.  4,  c.  39,  and  the 
^  forms  given  by  them  would  then  be  correct  in  actions  by  bill, 
because  then  the  declaration  in  those  actions  was  the  commencement 
of  the  suit :  but  this  is  no  longer  so.  The  suing  out  the  writ  is  now 
the  commencement  of  the  suit,  and  those  forms  are  therefore  no  longer 
correct.  In  the  old  forms  of  declarations  on  bills  of  exchange,  if  the 
date  of  the  bill  was  stated  with  certainty,  it  was  sufficient  to  show  that 
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it  was  payable  at  a  certain  time  after  the  date :  but,  if  the  day  were 
laid  under  a  videlicet,  it  was  necessary  to  allege  that  the  time  for  pay- 
ment had  elapsed  before  the  commencement  of  the  suit  or  the  exhibit- 
ing of  the  bill :  and  I  know  I  used  always  so  to  aver.  We  cannot 
set  aside  this  demurrer  as  frivolous."  [He  was  then  stopped  by  the 
Court.] 

Williams,  J. — I  am  of  opinion  that  this  rule  should  be  made  abso- 
lute for  a  new  trial.  The  declaration  in  effect  describes  the  bill  upon 
which  the  action  is  brought  as  being  a  bill  which  was  overdue  at  the 
time  of  the  commencement  of  the  suit.  The  meaning  of  a  plea  of 
non  acceptavit  is,  that  the  defendant  never  accepted  a  bill  such  as  that 
describea  in  the  declaration.  At  the  trial,  a  bUl  is  produced  bearing 
date  at  such  a  time  that  it  could  not  have  been  overdue  at  the  time 
the  action  was  commenced.  This  would  have  been  a  fatal  variance 
before  the  passing  of  the  Common  Law  Procedure  Act:  and  it  is  so 
still.  The  declaration  could  not  be  amended,  consistently  with  the 
truth,  so  as  to  give  the  plaintiff  a  good  cause  of  action.  He  should 
therefore  have  been  nonsuited. 

WiLLES,  J. — I  am  of  the  same  opinion.  The  plaintiff  has  obtained 
that  which  he  is  not  entitled  to.  He  has  not  only  got  a  verdict  for  the 
amount  of  the  bill  of  exchange,  but  also  for  a  large  amount  of  costs 
in  respect  of  a  cause  of  action  which  had  no  existence  at  the  time  he 
commenced  his  proceedings.  The  ^legislature  has  undoubtedly  rMoo 
given  great  facilities  to  j>laintif&  in  enforcing  their  rights  on  ^ 
bills  of  exchange :  but  I  feel  no  disposition  to  help  a  party  who  sues 
before  the  bill  is  due.  The  plaintiff  was  bound  to  show  that  the  bill 
was  overdue  at  the  time  of  action  brought.  He  alleges  in  his  declara- 
tion that  he  has  such  a  bill.  Bv  his  plea,  the  defendant  denies  that 
he  accepted  such  a  bill.  A  similar  rule  has  been  applied  in  the  case 
of  a  notice  of  dishonour.  In  Castrique  v.  Bernabo,  6  Q.  B.  498  (E.  C. 
L.  R.  vol.  51),  in  an  action  against  the  endorsee  of  a  bill  of  exchange, 
issue  was  joined  as  to  notice  of  dishonour.  It  appeared  that  a  letter 
containing  the  notice  was  put  into  the  post  on  the  day  on  which  the 
action  was  commenced,  and,  by  the  routine  of  the  post,  would  reach 
the  defendant  between  four  and  five  in  the  afternoon  of  that  day.  No 
further  evidence  was  given  as  to  the  time  of  notice.  The  offices  of 
the  Court  were  open  only  till  five  in  the  afternoon  of  the  day  in  ques- 
tion. And  it  was  held  that  the  plaintiff  must  fail,  it  lying  on  him  to 
show  that  the  right  of  action  was  complete  before  the  suit  was  com- 
menced. 

Btlss,  J. — I  am  of  the  same  opinion.  The  plaintiff  alleges  that 
the  defendant  made  a  certain  contract  with  him,  and  he  describes  that 
contract.  The  defendant  by  his  plea  denies  that  he  made  the  contract 
described.  The  plaintiff  at  the  trial  proves  a  contract  different  from 
that  which  he  alleges  in  his  declaration.  That  is  a  fatal  variance,  and, 
for  the  reasons  stated  by  my  Brother  Williams,  one  that  no  amend- 
ment will  cure. 

Keating,  J. — I  was  at  first  inclined  to  think  with  Mr.  Field,  that 
the  plea  of  non  acceptavit  referred  to  the  time  of  the  acceptance  of 
the  Dill.  But,  on  consideration,  I  think  the  plaintiff  was  bound  to 
show  a  bill  overdue  at  the  time  of  the  commencement  of  the  action. 

Bule  absolute. 
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The  plain  feiff;  being  indebted  to  one  B.  in  the  ram  of  40^,  entered  Into  a  written 
with  him,  whereby  he  agreed  that  B.  fhonld  have  hie  horse»  Tan,  eart,  and  two  lets  of  hni 
"  for  what  he  owed  him ;"  and  by  the  memorandam  it  was  farther  agreed  that  B.  ihoald  keep 
the  articles  mentioned  until  the  plalntilT  paid  him  the  40^  :  and  the  memorandam  conelnded 
thus, — "  The  taid  B.  haa  received  into  his  posseseion  the  said  hone,  ran,  eart,  and  two  acta  of 
harDMa  thie  24th  Deeember,  laeO." 

B.  received  into  his  aotnal  possession  the  horse  and  ran  and  one  set  of  bamesSy  bat,  hawiss 
no  plaoe  to  pat  them  in,  he  left  the  cart  and  the  other  set  of  harness  with  the  plaintifl^  with  am 
understanding  that  he  was  to  take  them  whenever  he  pleased. 

B.  having  become  insolvent,  the  plaintiff  got  back  the  horse,  ran,  and  set  of  harness :  bat 
B.'s  assignee  seised  the  whole  of  the  things  mentioned  in  the  memoraDdnm,  and  eansed  then 
to  be  sold  by  the  defendant,  an  aootioneer : — 

Held, — that  being  the  only  question  raised  at  the  trial, — that  there  had  been  a  safieient 
delivery  of  the  goods  to  B.  to  vest  the  property  in  him,  subject  to  the  right  of  the  pawnM"  t» 
redeem ;  and  that,  conseqaently,  the  plaintiff  was  not  entitled  to  reeover. 

Qtutref  as  to  the  right  of  a  pawnee  to  seU  the  pledge,  where  no  day  has  bees  ized  for  thn 
payment  of  the  sum  for  which  the  ehnttel  is  ImpJignorated  t 

Tbovbb  for  a  van,  harness,  cart,  and  horse.  Pleas,  not  guilty,  and 
that  the  van,  harness,  cart,  and  horse  were  not  the  property  of  the 
plaintiff.     Issue  thereon. 

The  cause  was  tried  before  Keating,  J.,  at  the  sittings  at  Westmin- 
ster after  last  Trinity  Term.  It  appeared  that  the  plaintiff,  being 
indebted  to  one  Jacob  Bowers,  entered  into  an  agreement  with  him  in 
the  following  terms : — 

"London,  Dec.  24th,  1860. 

"  Memorandum  of  agreement  made  and  entered  into  this  24th  day 
of  December,  1860,  between  Mr.  John  Martin  of  Chesterfield  Street 
Marylebone,  and  Mr.  Jacob  Bowers,  of  No.  12,  Union  Place,  Begent's 
Park,  Marylebone :  First,  he  the  said  J.  Martin  do  hereby  agree  to 
allow  the  said  J.  Bowers  to  have  my  horse,  van,  cart,  two  sets  of  har- 
ness, for  what  I  owe  the  said  Jacob  Bowers,  namely,  the  sum  of  S9L 
IZs.  4|(f. :  and  it  is  further  agreed  that  the  said  Jacob  Bowers  doth 
maintain  the  said  horse,  and  keep  possession  of  the  said  horse  and 
cart  and  two  sets  of  harness,  and  to  have  his  own  name  upon  the  said 
van  and  cart  until  the  said  John  Martin  repays  to  the  said  J.  Bowers 
the  sura  of  39Z.  18^.  4|(f.  The  said  J.  Bowers  has  received  into  his 
possession  the  said  horse,  van,  cart,  and  two  sets  of  harness,  this  24th 
day  of  December,  1860.  "  John  Mariin. 

"  Jacob  Bowsbs.** 

*7S11  ^Under  this  agreement  Bowers  took  possession  of  the  horse, 
-I  van,  and  one  set  of  harness,  leaving  the  cart  and  the  other  set  of 
harness  in  the  possession  of  Martin  (Bowers  having  no  convenient  plaoe 
to  keep  them),  with  an  understanding  that  he  (Bowers)  was  to  have  them 
whenever  he  chose.  Bowers  afterwards  became  insolvent ;  whereupon 
Martin  took  back  the  horse,  van,  and  harness.  The  o£Eicial  assiKueo 
seized  and  sold  the  whole  of  the  ^oods,  and  employed  the  defenunt, 
an  auctioneer,  to  sell  them.    On  the  sale  they  realized  only  9L    The 

Elaintiff  had  notice  that  the  things  were  about  to  be  sold,  and  might 
ave  redeemed  them  for  lOL 
On  the  part  of  the  defendant,  it  was  insisted  that  the  property  ia 
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the  articles  passed  to  Bowers  by  the  agreement  of  the  2:1th  of  Decem- 
ber, 1860. 

The  jary  having  found  for  the  plaintiff,  assessing  the  value  of  the 
goods  at  91^  leave  was  reserved  to  the  defendant  to  move  to  set  aside 
that  verdict  and  instead  thereof  to  enter  a  verdict  for  him,  if  the  Court 
should  be  of  opinion  that  the  property  did  pass. 

M.  Smith,  Q.  C,  accordingly,  in  Michaelmas  Term  last,  obtained  a 
rule  ni.si  to  enter  a  verdict  for  the  defendant,  on  the  ground  that  the 
plaintiff,  upon  the  construction  of  the  agreement,  had  no  property  to 
entitle  him  to  maintain  the  action. 

PeteredoTfft  Serjt.,  and  Hopwood,  now  showed  cause. — If  the  arrange- 
ment effected  by  the  memorandum  of  the  24th  of  December,  1860, 
amounted  to  no  more  than  a  pawn  or  pledge,  the  pawnee  had  only  a 
speeial  property  or  interest  in  the  goods,  and  had  no  right  to  sell 
them.  A  pledge  differs  from  a  mortgage  in  this,  that,  in  the  case  of  a 
mortgage,  the  property  passes.  This,  it  is  submitted,  is  a  mere  pledge, 
and  no  time  is  lixed  for  the  redemption.  The  distinction  is  clearly 
^expressed  in  Story  on  Bailments,  §  287.  ''A  mortgage  of  goods,"  r*7Qo 
says  that  learned  author,  '^  is  in  the  common  law,  distinguish-  '- 
able  from  a  mere  pawn.  By  a  grant  or  conveyance  of  goods  in  gage 
or  mortgage,  the  whole  legal  title  passes  conditionally  to  the  mort- 
gagee ;  and,  if  the  goods  are  not  redeemed  at  the  time  stipulated,  the 
title  becomes  absolute  at  law,  although  equity  will  interfere  to  compel 
a  redemption.  But,  in  a  pledge,  a  special  property  only  passes  to  the 
pledgee,  the  general  property  remaining  in  the  pledger.  There  is  also 
another  distinction.  In  the  case  of  a  pledge  of  personal  property,  the 
right  of  the  pledgee  is  not  consummated,  except  by  possession ;  and, 
oi^inarily,  wnen  that  possession  is  relinquished,  the  right  of  the 
pledgee  is  extinguished  or  waived.  But,  in  the  case  of  a  mortgage 
of  personal  property,  the  right  of  property  passes  by  the  conveyance 
to  the  pledgee,  and  possession  is  not  or  may  not  be  essential  to  create 
or  to  support  the  title."  Here,  the  question  is,  whether  the  property 
passed  by  the  contract,  and  by  the  €k>ntract  alone.  It  is  submitted 
that  it  did  not.  No  time  is  mentioned  for  the  redemption.  The 
general  property  remained  unaltered  in  Martin :  the  pawnee  had  no 
right  to  take  possession  and  sell  the  goods.  [WiLLBS,  J. — In  Pothonier 
V.  Dawson,  Holt,  N.  P.  C.  883  (E.  C.  L.  B.  vol.  8),  it  was  laid  down 
by  Oibbs,  C.  J.,  that,  if  goods  are  deposited  as  a  security  for  a  loan 
01  money,  such  deposit  constitutes  more  than  the  right  of  lien  ;  and 
it  is  to  lie  inferred  that  the  contract  between  the  parties  is,  that,  if  the 
borrower  do  not  repay  the  advance,  the  lender  shall  be  at  liberty  to 
reimburse  himself  by  the  sale  of  the  deposit.  And  there  is  only  one 
dictum  the  other  way.  Williams,  J. — The  point  was  argued,  but 
not  decided,  in  Franklin  v.  Neate,  IS  M.  &  W.  481.t]  ^Q  ^he  notes  to 
Coggs  V.  Bernard,  in  1  SmitVs  Leading  Cases,  4th  edit  171,  it  is  said: 
"A  pawn  differs,  on  the  one  hand,  *from  a  Ken,  which  conveys  r«7Qo 
no  right  to  sell  whatever,  but  only  a  right  to  retain  until  the  '* 
debt  in  respect  of  which  the  lien  was  creaited  has  been  satisfied,  and, 
on  the  other  hand,  from  a  mortgage,  which  conveys  the  entire  property 
of  the  thing  mortgaged  to  the  mortgagee  conditionally,  so  that  when 
the  condition  is  broken  the  property  remains  absolutely  in  the  mort- 
gagee ;  whereas,  a  pavm  never  conveys  the  general  property  to  the 
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pawnee,  but  only  a  special  property  in  the  thing  pawned ;  and  the 
eflEect  of  a  default  in  payment  of  the  debt  by  the  pawnor  is,  not  to 
vest  the  entire  property  of  the  thing  pledged  in  the  pawnee,  but  to 
give  him  a  power  to  dispose  of  it,  accounting  for  the  surplus,  which 
power,  if  he  neglect  to  use,  the  general  property  of  the  thing  pawned 
continues  in  the  pawnor,  who  has  a  right  at  any  time  to  redeem  it'* 
In  Ryall  v.  Rolle,  1  Atk.  165,  167,  Burnet,  J.,  says:  "AH  that  can  be 
argued  from  the  Roman  law  with  regard  to  pawns  will  be  foreign  to 
the  question,  and  so  will  what  may  be  argued  from  the  English  law 
with  regard  to  pawns,  for  delivery  is  of  the  essence  of  an  English 
pawn :  6  H.  7,  fo.  1 ;  Bro.  Abr.  Pkdgea,  pi.  20,  Tresptus,  pi.  271 ;  2  Rol. 
Rep.  429  ;  and  no  authoritv  contradicts  these  resolutions."  Ryall  v. 
Rolle  is  approved  of  by  tnis  Court  in  Reeves  v.  Capper,  6  N.  C.  136 
(E.  C.  L.  R.  vol.  85),  6  Scott  877.  If,  then,  this  is  a  pawn,  it  is  im- 
perfect, for  want  of  possession :  and  a  parol  gift  of  chattels  passes  no 
property  to  the  donee  without  delivery :  Irons  ».  Smallpiece,  2  B.  & 
Aid.  561  (E.  C.  L.  R.  vol.  5).  [Williams,  J.,  referred  to  Serjt.  Man- 
ning's notes  to  The  London  and  Brighton  Railway  Company  v.  Fair- 
clough,  2  M.  &  G.  674.  691  (E.  C.  L.  R.  vol.  46),  and  to  Lunn  v.  Thorn- 
ton, 1  C.  B.  879,  881  fE.  C.  L.  R.  vol.  50).] 

M.  Smith,  Q.  C,  ana  Bullar,  in  support  of  the  rule. — [Eble,  C.  J. 
♦7341  — "^^  between  these  parties,  we  do  not  ^attach  much  weight  to 
^  the  argument  that  the  possession  did  not  pass  to  the  pawnee. 
The  difficulty  we  feel  is  as  to  the  sale  of  the  pawn.]  That  point  was 
not  made  at  the  trial.  [Willbs,  J. — It  has  been  held  that  the  debt 
may  be  taken  into  consideration  in  mitigation  of  damages  in  an  action 
for  converting  the  pledge.  If  this  point  had  been  made,  therefore, 
it  might  have  been  a  question  whetner  the  plaintiff  could  have  re- 
covered more  than  nominal  damages.]  The  plaintiff  had  notice  that 
the  sale  was  about  to  take  place,  and  might  have  released  the  goods 
by  tendering  the  amount  of  the  debt  for  which  they  were  pledged. 

Erlb,  C.  J. — ^The  point  reserved  at  the  trial,  and  upon  which  this 
rule  was  granted,  was,  whether  the  property  in  these  goods  passed  to 
Bowers  under  the  agreement  of  the  24th  of  December,  1860.  The 
transaction  was  this :  Martin,  being  in  possession  of  a  horse,  a  van,  a 
cart,  and  two  sets  of  harness,  and  being  indebted  to  Bowers,  delivered 
to  him  the  van,  horse,  and  one  set  of  harness,  and  authorized  him  by 
a  written  memorandum  to  take  the  cart  and  the  other  set  of  harness, 
to  hold  until  Martin  repaid  him  his  debt.  The  effect  of  this  arrange- 
ment was,  that  the  goods  were  handed  to  Bowers  as  a  pledge.  Bowers 
stood  in  the  position  of  a  pawnee.  Now,  I  take  the  law  to  be,  that, 
to  constitute  a  valid  pledge,  there  must  be  a  delivery  of  the  article, 
either  actual  or  constructive,  to  the  pawnee ;  and,  inasmuch  as  the 
memorandum  purported  to  assign  the  property  to  Bowers,  and  as  the 
horse  and  cart  remained  in  the  stable  of  Martin,  the  question  is  whether 
there  has  been  a  valid  pledge  here.  The  evidence  on  this  point  was, 
that  Bowers,  having  no  stable,  requested  Martin  to  allow  the  cart  and 
harness  to  remain  in  his.  In  the  written  agreement,  the  articles  are 
♦7351  ^^^  ^  ^®  ^°  ^^^  possession  of  Bowers.  ♦Possession  is  an 
-'  equivocal  term :  it  may  mean  either  actual  manual  possession 
or  the  mere  right  of  possession.  The  question  is,  whether,  as  between 
these  parties,  the  words  used  constitute  the  premises  of  Martin  the 
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premises  of  Bowers  for  this  purpose.  I  am  clearly  of  opinion  that 
the  intention  of  the  parties  will  be  carried  oat  by  holding  them  to  be 
so.  It  has  over  and  over  again  been  decided  that  the  words  of  an 
agreement  are  to  have  effect  according  to  the  mind  aod  intention  of 
the  parties.  Thus,  a  delivery  of  goods  in  satisfaction  of  a  debt  has 
been  held  to  amount  to  payment(a)  So,  where  goods  have  been  pur- 
chased and  left  in  the  possession  of  the  vendor  for  a  special  purpose 
of  the  vendee,  that  has  been  held  to  amount  to  a  delivery .(&)  So, 
where  a  horse  was  sold,  but  left  in  the  stable  of  the  seller,  being  only 
removed  to  another  stall,  that  was  held  to  amount  as  between  the 
buyer  and  the  seller  to  a  delivery.  And  in  many  instances  the  ware- 
house of  the  vendor  has  been  held  to  be  the  warehouse  of  the  pur- 
chaser, in  order  to  carry  out  the  intention  of  the  parties.  I  therefore 
think  there  was  in  this  case  a  sufficient  delivery  of  these  articles  to 
the  pawnee,  and  consequently  this  rule  must  be  made  absolute. 

Williams,  J. — I  am  of  the  same  opinion.  The  only  question 
reserved  at  the  trial,  was,  whether  the  property  mentioned  in  the 
memorandum  of  the  24th  of  December,  1860,  passed  to  Bowers  by 
way  of  pawn,  by  virtue  of  that  instrument  and  the  parol  evidence. 
For  the  reasons  given  by  my  Lord,  I  think  it  cannot  be  disputed  that 
there  was  evidence  of  a  sufficient  delivery  within  the  rule.  I  do  not 
wish  to  express  any  disrespect  for  the  note  by  Mr.  Smith  to  the  case 
of  Coggs  *i;.  Bernard,  which  has  received  the  sanction  of  the  r«7o^ 
learnt  editors  of  the  last  edition  of  that  very  valuable  work.  '- 
It  is  clear  that  the  proceeds  of  the  goods  were  not  sufficient  to  cover 
the  debt ;  and  consequently  no  injustice  will  be  done  by  allowing  the 
pawnee  to  keep  the  produce  of  the  sale.  It  is  to  be  observed,  how- 
ever, that  the  note  to  Goggs  v.  Bernard  supposes  a  day  fixed  for  the 
redemption  of  the  pledge ;  nere,  that  fact  is  wanting.  •  It  is  unneces- 
sary to  decide  the  point,  for  it  is  agreed  on  all  hands  that  it  was  not 
reserved. 

WiLLES,  J. — I  am  entirely  of  the  same  opinion.  This  is  an  attempt 
to  set  aside  the  agreement  entered  into  between  Martin  and  Bowers. 
The  only  question  raised  at  the  trial  was,  whether  or  not  that  agree- 
ment had  the  effect  of  passing  the  property  to  Bowers.  This,  like  all 
other  agreements,  is  to  be  construed,  if  possible,  so  as  to  carry  into 
effect  the  intention  of  the  parties :  and  that  is  best  done  by  the  con- 
struction which  my  Lord  has  put  upon  this  instrument.  The  ground, 
therefore,  taken  by  the  plaintiff  at  the  trial  fails  him.  As  to  whether, 
notwithstanding  that  point  fails  the  plaintiff,  he  might  not  have  suc- 
ceeded upon  another,  I  agree  that  we  are  not  called  upon  to  go  into 
that;  though,  if  we  thought  any  injustice  had  been  done,  we  might 
have  been  disposed  to  grant  a  new  trial,  upon  terms.  But  I  think  it 
likely  that  the  learned  counsel  were  aware  that  it  had  been  decided. 
In  cases  of  bare  lien,  it  has  been  held  that  the  jury  may  mitigate  the 
damages  due  for  the  conversion  by  the  amount  of  the  debt  due :  and 
it  would  be  idle  to  grant  a  new  trial  merely  to  bring  about  a  nominal 
verdict.  As  to  the  right  of  the  pawnee  to  sell  the  pledge,  whenever 
that  question  comes  to  be  decidea,  it  will  be  necessary  to  refer  to  the 
civil  law  as  stated  in  Mackeldey's  Systema  Juris  Romani,  title  Pledge^ 

(a)  See  Oannan  e.  Wood,  2  M.  A  W.  4«6.t 
(6)  Blmore  v.  Stone,  I  T»anU  468. 
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*7371  ^^^^  which  probably  Mr.  ♦Smith,  who  was  well  acquainted 
^  with  the  Roman  law,  drew  what  is  stated  in  the  note  referred 
to»  and  for  the  application  of  which  to  the  law  of  England  the  case  of 
Pothonier  v.  Dawson,  Holt  888,  is  an  authority.  It  may  be  found  on 
examination  that  Mr.  Smith  is  right.  I  do  not  mean  to  express  any 
opinion :  but  I  think  it  right  to  say  thus  much. 

Keating,  J. — The  only  question  really  put  forward  for  the  plaintiff 
at  the  trial,  was,  that  there  had  been  no  sufficient  delivery  of  the 
articles  in  question  to  Bowers.  For  the  reasons  already  stated,  I  think 
there  was  a  sufficient  delivery.  Rule  absolute. 


FULLWOOD  V.  AKERMAN  and  Wife,  Administratrix  of  JOHN 

BOARD.    Jan.  14. 

By  aa  ftgnemdot  betwem  A<  and  B.,  H  waa  stipulated  that  A.  ihould  foraenrtaio  tantftoiira 
half  the  profits  arising  from  the  sales  of  ao  artiele  called  Kassian  Blaefc  maanftctared  hj  bim 
firom  the  prodaee  of  eertain  qaarries  of  B.  :-^Held,  that  A.  was  not  entitled  to  claim  anTthtng 
in  respect  of  Russian  Black  not  sold  as  snoh,  bat  used  by  B.,  in  the  proportion  of  aboat  one 
third,  mixed  with  cement  manafaotared  and  sold  by  him. 

This  was  an  action  against  the  representatives  of  one  John  Board, 
for  an  alleged  breach  of  an  agreement  entered  into  by  the  intestate  in 
his  lifetime. 

The  declaration  stated,  that,  by  an  agreement  in  writing  dated  the 
28th  of  August,  1849,  between  the  pbtintifi^  therein  described  as  an 
inventor  of  cement,  and  the  said  John  Board,  therein  described  as  a 
cement  manufacturer,  it  was  agreed  that  the  said  John  Board,  his 
executors^  administrators,  and  assigns,  should  allow  and  pay  unio  the 
plaintiff  for  the  term  of  fourteen  years  from  the  date  of  the  said 
agreement  one^half  of  the  profits  arising  from  the  sales  of  an  article 
*7381  d^i^oi^ii^&^  ***  Imperial  Vegetable  Russian  Black,"  invented 
^  and  discovered  by  the  plaintiff,  and  made  from  the  quarries  of 
the  said  John  Board,  and  the  said  John  Board  should  receive  and  be 
allowed  an  extra  12a.  per  ton  weight  on  every  ton  so  made,  for  the 
use  of  his  premises,  machinery,  coal,  and  labour  in  making  the  same, 
and  that  all  ready  money  transactions  arising  from  the  sales  of  the 
said  article  should  be  equally  divided  by  the  plaintiff  and  the  said 
John  Board  as  soon  as  the  bills  should  be  paid,  and  that  all  sales 
effected  for  credit  should  be  finally  settled  up  within  a  month  after 
payment;  and  it  was  thereby  also  agreed  that  proper  and  distinct 
books  should  be  kept,  containing  a  true  and  proper  account  between  the 
said  parties  of  all  entries  of  sales  from  time  to  time,  and  showing  a  cor- 
rect debit  and  credit  account,  the  said  books  to  be  kept  on  the  premises 
of  the  said  John  Board,  and  the  plaintiff  to  have  access  to  them  at  all 
seasonable  times,  and  that  no  person  should  have  access  to  the  manu- 
&ctory  where  the  said  article  was  made,  except  one  Henry  George 
Chard  and  the  said  John  Board  and  the  plaintiff;  and  it  was  thereby 
also  further  agreed  that  the  said  John  Board  should  not  neglect  to 
execute  the  orders  that  might  be  sent  to  the  works  of  the  said  John 
Board,  so  as  to  be  an  injury  to  the  plaintiff  and  that  the  stock  in 
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hand  should  not  be  less  than  one  ton  in  weight ;  and  it  was  thereby 
also  further  agreed  that  all  ingredients  to  be  used  in  the  manufacture 
of  the  said  article  should  be  bought  by  the  said  John  Board,  and  paid 
for  by  the  plaintiff  and  the  said  John  Board,  and  that  the  said  agree- 
ment should  not  constitute  a  partnership  between  the  plaintiff  and  the 
said  John  Board :  Averment,  that,  although  all  things  had  happened 
and  been  performed,  and  all  times  had  elapsed  necessary  to  entitle  the 
plaintiff  to  be  paid  a  large  sum  of  money  by  the  said  John  Board  as 
and  for  his  the  *plaintiff^8  share  of  the  saia  profits,  pursuant  r«7og 
to  the  said  agreement,  yet  the  said  John  Board  did  not  pay  or  '- 
allow  to  the  plaintiff,  nor  had  the  said  Julia  Catherine  Sullivan  Aker- 
man,  administratrix  as  aforesaid,  since  the  death  of  the  said  John 
Board,  paid  or  allowed  to  the  plaintiff,  his  said  share  of  the  profits,  or 
any  part  thereof:  And  the  plaintiff  further  said  that  the  said  John 
Board  did  not  keep  proper  books  containing  a  true  or  proper  account 
or  entries  of  sales  of  the  said  article,  or  showing  a  correct  debit  and 
credit  account,  pursuant  to  the  said  agreement  in  that  behalf,  nor  did 
he  permit  the  plaintiff  to  have  access  to  the  said  books  at  all  season- 
able times,  pursuant  to  the  agreement  in  that  behalf:  And  the  plain- 
tiff further  said  that  many  persons  other  than  the  plaintiff,  the  said 
John  Board,  and  the  said  Henry  George  Chard,  were  allowed  by  the 
said  John  Board  to  have  and  did  have  access  to  the  said  manufactory, 
contrary  to  the  said  agreement  in  that  behalf.  And  the  plaintiff 
further  said  that  the  said  John  Board  did  neglect  to  execute  the  orders 
for  the  said  article  that  were  sent  to  his  said  works,  so  as  to  be  an 
injury  to  the  plaintiff,  and  did  keep  stock  in  hand  less  than  one  ton 
in  weight,  contrary  to  the  said  agreement  in  that  behalf:  and  that  all 
things  had  happened  and  been  performed  and  all  times  elapsed  neces- 
sary to  entitle  nim  to  maintain  this  action :  Claim  5000/. 
Flea,  payment  into  Court  of  51  Beplication,  damages  \x\trL 
The  cause  was  tried  before  Keating,  J.,  at  the  sittings  at  Westmin- 
ster after  last  Trinity  Term.  The  &cts  which  appeared  in  evidence 
were  as  follows : — ^The  intestate,  John  Board,  was  a  cement  manufac- 
turer, possessing  quarries  from  which  he  obtained  the  material  for  his 
manufacture.  The  plaintiff^  who  had  been  in  his  employ  since  1847, 
discovered  that  a  new  article  of  *commerce  might  be  produced  r^frxo 
by  burning  certain  bituminous  shale  which  was  founa  in  large  i- 
quantities  m  the  quarries,  but  which  could  not  be  made  available  for  the 
manufacture  of  cement.  This  new  product  he  called  "Imperial  Vege- 
table Bussian  Black;'*  and,  in  consideration  of  his  discovery,  the 
agreement  declared  upon  was  entered  into  between  him  and  6oard 
After  some  time  it  was  found  that  there  was  little  or  no  sale  for  the 
vegetable  black,  but  that  it  might  profitably  be  used  to  mix  with 
the  cement  in  the  process  of  manufacture,  and  large  quantities  were 
accordingly  made  and  used  for  that  purpose,  to  the  extent  of  a  fourth 
or  a  third  of  the  whole  bulk.  It  was  for  his  share  of  the  profit  of 
what  was  so  used  that  the  plaintiff  brought  this  action. 

The  sum  paid  into  Court  was  paid  in  for  the  purpose  of  covering 
anything  the  plaintiff  might  be  entitled  to  in  respect  of  sales  of  the 
article  in  the  shape  of  vegetable  black  since  the  date  of  the  award  in 
a  previous  action  by  the  plaintiff  against  Board  in  his  lifetime:  and  it 
was  sufficient  for  that  purpose. 
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It  was  sabmitted  on  the  part  of  the  defendant,  that  all  tliat  was 
contemplated  by  the  agreement  was,  that  the  plaintiff  was  to  have  the 
stipulated  share  of  the  profit  upon  all  the  black  which  was  sold  as  a 
distinct  article  of  commerce,  but  not  for  what  was  sold  in  the  shape 
of  cement,  on  which  he  already  had  a  profit. 

The  learned  Judge  was  of  this  opinion,  and  accordingly  nonsuited 
the  plaintiff, — leave  being  reserved  to  the  plaintiff  to  move  to  enter  a 
verdict  for  such  sum  as  an  arbitrator  should  determine,  if  the  Court 
should  be  of  opinion  that  the  construction  adopted  by  the  learned  Judge 
was  an  erroneous  one. 

Potvellj  in  Michaelmas  Term  last,  obtained  a  rule,  on  the  ground 
"^7411  ''^^^^^^^  plaintiff  is  entitled  to  one-half  *the  profits  on  the 
^  black  used  and  sold  in  cement  made  by  Board  or  the  defendants 
since  the  date  of  the  award  in  the  previous  action." 

Kinglake,  Serjt.,  and  Cok  now  showed  cause. — The  agreement  is  to 
be  construed  according  to  the  intention  of  the  parties,  to  be  gathered 
from  the  document  itself  and  the  surrounding  circumstances.  The 
document  contains  nothing  to  warrant  the  present  claim :  it  entitles 
the  plaintiff  to  a  share  of  the  profit  on  all  the  Imperial  Y^tablb 
Russian  Black  sold  as  such ;  but  it  did  not  preclude  tlie  intestate  from 
using  the  bitugninous  shale  in  the  manufacture  of  cement. 

Powell  and  Macnamara^  in  support  of  the  rule. — The  question  is, 
whether  the  plaintiff  is  to  be  deprived  of  his  share  of  the  profits 
made  by  the  sale  of  the  Russian  Black  because  it  happens  that  the 
intestate  found  it  more  conducive  to  his  interest  to  dispose  of  it  by 
turning  it  into  cement  than  to  sell  it  by  itself  as  a  distinct  article  of 
commerce.  [Williams,  J. — It  is  not  sold  in  the  shape  of  black;  and 
it  is  not  suggested  that  what  was  done  in  order  to  evade  the  agree- 
ment.] No  fraud  is  suggested.  But,  suppose  Board  had  purchased 
the  black  to  be  used  by  him  either  in  the  manufacture  of  cement 
or  in  any  other  way  he  chose,  would  not  the  plaintiff  have  been 
entitled  to  his  share  of  the  profit?  The  question  is,  whether  that 
which  takes  place  here  is  not  equivalent  to  a  sale.  [Willes,  J—- 
There  is  nothing  in  the  agreement  to  prohibit  Board  from  using  any 
portion  of  the  shale  converted  into  black.]     Not  in  terms. 

Erle,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
'*'7421  ^^  App^i's  that  the  plaintiff  had  been  ^employed  by  Board 
-'  since  the  year  1847  in  manufacturing  cement,  receiving  by  way 
of  remuneration  4  /.  f jr  every  five  bushels  manufactured,  and  that,  in 
the  year  1849,  he  suggested  to  Board  that  certain  bituminous  shale^ 
which  was  not  adapted  for  the  making  of  cement,  might  by  a  process 
with  which  he  was  acquainted  be  converted  into  an  article  which  he 
called  Imperial  Vegetable  Russian  Black,  which  would  be  valuable 
for  many  purposes.  Board  went  to  some  expense  in  the  erection  of 
machinery  to  carry  out  the  scheme ;  but,  the  article  thus  produced  not 
finding  ready  sale,  it  was  used  by  Board  in  the  manufacture  of  cement, 
and  sold  in  its  mixed  state.  For  anything  that  appears,  the  Imperial 
Vegetable  Russian  Black,  as  a  separate  article  of  commerce,  wholly 
tailed :  and  the  question  is,  whether  the  plaintiff  is  entitled  under  the 
agreement  to  a  share  of  profit  on  the  sales  of  cement  into  the  manu- 
facture of  which  the  Russian  Black  entered  as  an  ingredient.  In 
terms,  the  agreement  provides  t^at  the  plaintiff  shall  have  one-half  of 
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the  profits  arising  from  the  sales  of  the  article  in  question.  No  sales 
of  the  article  have  taken  place.  If  there  had  been  anything  like  a 
fraudulent  evasion  of  the  agreement,  there  might  have  been  ground 
for  the  interference  of  a  Court  of  equity.  But  no  fraud  is  suggested ; 
and  the  circumstances  disclosed  by  the  evidence  lead  to  the  conclusion 
that  that  which  was  at  first  supposed  to  be  a  valuable  article  turned 
out  a  failure.  The  bituminous  snale  as  Russian  black  will  not  pay  : 
but,  mixed  with  the  other  materials  to  the  extent  of  a  fourth  or  a 
third,  it  could  be  profitably  sold  in  the  shape  of  cement,  and  the 
plaintiff  would  receive  a  share  of  the  profit  to  the  extent  of  4td.  for 
every  five  bushels  so  mixed  and  sold.  It  seems  to  me  that  this  con- 
struction gives  full  effect  to  all  the  words  of  the  agreement,  and  that 
the  surrounding  ^circumstances  show  that  it  is  in  accordance  r«74o 
with  the  probable  intention  of  the  parties.  ^ 

Williams,  J.,  concurred. 

WiLLBS,  J. — I  am  of  the  same  opinion :  and  I  would  only  add  that 
I  consider  the  cement  in  this  case  even  more  different  from  the  article 
called  Imperial  Vegetable  Russian  Black,  than  was  the  patent  fuel  in 
The  Mayor  of  London  v.  Parkinson,  10  C.  B.  228  (E.  C.  L.  R.  vol.  70), 
from  coal.  As  in  that  case  the  patent  fuel,  which  was  composed  of 
coal  dust  mixed  with  18  per  cent,  of  pitch  and  lime,  was  considered 
not  to  be  "  coal"  within  the  1  &  2  W.  4,  c.  Ixxvi.,  ss.  23,  60,  notwith- 
standing that  there  was  no  purpose  to  which  ordinary  pit-coal  could  be 
applied,  to  which  coal  dust  without  the  admixture  of  pitch  and  lime 
could  not  also  be  applied, — so  here,  though  partly  composed  of  the 
Russian  black,  the  cement  manufactured  by  the  intestate  was  not  the 
article  in  respect  of  which  the  plaintiff  was  to  receive  a  share  of  profits. 

Kbating,  J.,  concurred.  Rule  discharged. 


♦WYATT  V.  THE  METROPOLITAN  BOARD  OF  WORKS,  r^^^ 

Jan.  27.  l  ^^ 

The  66Uk  Metion  of  the  Metropolis  Gm  Act,  1860  (23  A  34  Vlot  e.  126),  enaoti  that  **  the 
coetfi,  chargefl,  and  expenses  of  an  incident  to  the  passing  of  this  Act,  and  preliminarj  thereto, 
shaU  be  paid  by  the  Metropolitan  Board  of  Works"  oat  of  certain  funds  : 

Held,  that  the  persons  to  whom  snob  payment  is  to  be  made  by  the  board,  are,  the  promoters 
ef  the  Aet,  apd  not  the  solicitor  or  parliamentary  agent  retained  and  employed  by  them  for  hire 
and  reward  to  do  the  necessary  work. 

Thb  declaration  stated,  that  the  defendants  were  the  Metropolitan 
Board  of  Works  mentioned  and  referred  to  as  The  Metropolitan  Board 
of  Works  in  a  certain  Act  of  Parliament,  to  wit,  "  Metropolis  Gas 
Act,  1860"  (23  &  24  Vict.  c.  125),  and  that  the  plaintiff,  before  the 
making  and  passing  of  the  "Metropolis  Gas  Act,  1860,"  was  retained 
and  employed  by  and  on  the  behalf  of  certain  persons  to  solicit  and 
obtain  an  Act  of  Parliament,  and  the  said  persons  did  solicit  the  said 
Act,  that  is  to  say,  ''The  Metropolis  Gas  Act,  1860,"  which  was 
obtained,  and  the  necessary  and  proper  costs,  charges,  and  expenses 
of  the  plaintiff  attending  tne  applying  for  and  obtaining  and  passing 
the  said  Act  amounted  to  a  large  sum  of  money,  which  said  costs, 
charges,  and  expenses  of  the  plaintiff  were  costs,  charges,  and  expenses 
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of  and  incident  to  the  passing  of  the  said  Act  of  Parliament  and  pre- 
liminary thereto,  and  were  due  to  the  plaintiff  at  the  time  of  the  com- 
mencement of  this  suit,  and  ought  nnder  the  said  Act  of  Parliament  to 
have  been  paid  to  the  plaintiff  out  of  the  fbnds  thereinafter  referred 
to :  That,  after  the  making  and  passing  of  "  The  Metropolis  Gas  Act, 
I860,"  and  before  the  commencement  of  this  suit,  the  defendant  leried 
certain  funds  from  the  vestries  and  district  boards  mentioned  and 
referred  to  in  s.  56  of  the  said  Act  of  Parliament,  being  the  proper 
vestries  and  district  boards  in  that  behalf,  and  the  defendants  before 
and  at  the  time  of  the  commencement  of  this  suit  had  in  their  hands 
and  possession  certain  of  the  said  funds  which  ought  to  have  been 
paid  and  applied  bj  them  under  the  said  Act  of  Parliament  in  and 
*74''l  ^^^'^^  *^®  payment  of  the  said  costs,  charges,  and  ♦expenses 
^J  of  the  plaintiff, — of  all  which  the  defendants  had  notice:  That, 
before  the  commencement  of  this  suit,  all  things  had  happened  and 
occurred,  and  all  times  had  elapsed,  which  it  was  necessary  should 
occur,  happen,  and  elapse  to  entitle  the  plaintiff  to  sue  in  this  action 
for  the  saia  costs,  charges,  and  expenses,  and  for  the  defendants'  breach 
of  dutj  hereafter  mentioned :  That  the  plaintiff  had  always  been  ready 
and  willing  to  do  all  things  which  it  was  necessary  be  should  be  ready 
and  willing  to  do  to  entitle  him  to  sue  the  defendants  in  this  action 
for  the  said  costs,  charges,  and  expenses,  and  the  said  breach  of  duty: 
Yet  that  the  defendants  had  not  paid  to  the  plaintiff  the  said  costs, 
charges,  and  expenses  of  the  plaintiff,  or  any  part  thereof,  or  any  por- 
tion of  the  said  funds  so  applicable  to  the  payment  of  the  last-mentioned 
costs,  charges,  and  expenses  as  aforesaid :  Claim  40002. 

Plea,  that,  before  and  whilst  the  plaintiff  was  soliciting  the  Metro- 
polis Gas  Act,  1860,  on  the  retainer  of  the  said  persons  who  so  retained 
and  employed  him  as  in  the  declaration  mentioned  for  hire  and  reward 
to  he  paid  by  them  in  that  behalf  {a)  he  the  plaintiff  received  from  the 
said  persons  on  account  of  the  work  done  and  to  be  done  under  the 
said  retainer  divers  sums  of  money  amounting  to  less  than  the  whole 
of  the  costs,  charges,  and  expenses  of  the  plaintiff  attending  the  apply- 
ing for,  obtaining,  and  passing  of  the  said  last-mention^  Act;  and 
such  persons  or  some  of  them  claimed  and  insisted  that  the  plaintiff 
should  give  credit  for  such  sums  and  receive  only  the  balance  of  such 
costs,  charges,  and  expenses  as  aforesaid  after  giving  such  credit;  and 
the  plaintiff  denied  that  he  was  bound  to  give  such  credit  against  the 
«74.ftl  ^^^  costs,  charges,  and  expenses,  and  refused  to  accept  the 
-I  ^balance  after  giving  credit  for  the  same;  and  there  never  was 
any  agreement  between  the  plaintiff  and  the  said  persons  by  whom  he 
was  retained  as  in  the  declaration  mentioned,  as  to  whether  such  credit 
should  be  given  or  as  to  any  amount  for  which  credit  should  be  given : 
That  the  plaintiff's  said  employers,  or  some  of  them,  gave  notice  to 
the  defendants  of  the  premises,  and  required  them  not  to  pay  to  the 
plaintiff  more  than  a  certain  amount,  being  the  balance  admitted  by 
them  to  be  due  to  the  plaintiff,  and  to  bold  the  residue  for  the  said 
employers  of  the  plaintiff;  and  the  defendants  had  always  been  ready 
ana  willing  to  pay  to  the  plaintiff  the  said  last-mentioned  admitted 
balance,  but  the  plaintiff  had  refused  to  accept  the  same,  and  insisted 
that  the  defendants  were  bound  to  pay  him  the  full  amount  of  his  said 

(a)  The  words  in  italics  were  added  during  the  argument,  at  the  suggestion  of  the  ^omrt. 
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costs,  chaageSy  aad  expeisfles,  without  any  deduction  on  account  of 
what  he  had  so  received  as  aforesaid. 

Second  replication, — that  the  said  sums  of  money  alleged  by  the 
plea  to  have  been  received  by  the  plaintiff  were  not  received  solely  on 
account  of  the  said  costs,  charges,  and  expenses  of  and  incident  to  the 
passing  of  the  said  Act  of  Parliament  and  preliminary  thereto,  but 
genenuly  on  account  of  such  costs,  charges,  and  expenses,  and  certain 
other  and  different  costs,  charges,  and  expenses,  amounting  to  a  large 
sum  of  money,  for  which  the  said  persons  who  so  retained  and  em- 
ployed the  plaintiff  as  in  the  declaration  mentioned  were  always  liable 
to  the  plaintiff;  and  that  the  plaintiff  always  claimed  to  appropriate, 
and  before  the  commencement  of  the  suit  did  appropriate,  a  large  and 
sufficient  portion  and  no  more  of  the  said  sums  of  money  so  received 
as  aforesaid  towards  and  in  payment  of  the  said  last-mentioned  costs, 
charges,  and  expenses  for  which  the  said  persons  who  so  retained  the 
plaintiff  as  aforesaid  were  liable ;  and  that,  after  '^'allowing  for  p^^ir 
and  deducting  the  said  sums  of  money  so  received  by  the  ^ 
plaintiff  as  aforesaid,  less  the  said  sums  so  appropriated  as  aforesaid, 
from  the  amount  of  the  said  first-mentioned  costs,  charges,  and 
expenses,  there  was  a  larger  balance  due  to  the  plaintiff  in  respect 
thereof  than  the  said  balance  which  in  the  plea  it  was  alleged  they  the 
defendants  were  ready  and  willing  to  pay  to  the  plaintiff  as  in  the 
plea  mentioned. 

The  plaintiff  also  demurred  to  the  plea.    Joinder. 

The  defendants  demurred  to  the  second  replication,  the  ground  of 
demurrer  stated  in  the  margin  being,  ''that- the  declaration  as  well  as 
the  second  replication  are  bad,  on  the  ground  that  the  defendants^  lia- 
bility under  the  Metropolis  Gas  Act,  1860,  is  not  to  the  plaintiff)  but 
to  his  clients.*^    Joinder. 

Prentice  (with  whom  was  Cokridgey  Q.  G.\  for  the  plaintiff. — The 
substantial  question,  viz.,  the  right  of  the  plaintiff  to  maintain  this 
action,  d^nds  upon  the  construction  of  the  Metropolis  Gas  Act,  1860, 
23  &  24  Vict  c.  125,  s.  56,  which  enacts  that ''  the  costs,  charges,  and 
expenses  of  and  incident  to  the  passing  of  this  Act,  and  preliminary 
thereto,  shall  be  paid  by  the  Metropolitan  Board  of  Works,  out  of 
such  funds  as  may  be  and  shall  be  levied  by  their  authority  from  the 
several  vestries  and  district  boards,  in  proportion  to  their  annual  rate- 
able value,  and  such  amount  shall  be  included  in  the  precept  of  the 
Metropolitan  Board  under  the  authority  of  the  18  k  19  Yict.  c.  120, 
for  the  local  management  of  the  Metropolis."  The  contention  on  the 
part  of  the  defendants,  is,  that  the  solicitor  or  parliamentary  agent 
employed  in  soliciting  the  bill  is  not  the  person  to  sue  under  the  Act 
for  the  costs,  charges,  and  expenses  thereby  incurred,  but  that  the 
action  must  be  brought  by  the  clients,  the  promoters  of  the  undertak- 
ing. There  is,  however,  no  authority  *for  that  position ;  and  r*^  i  o 
it  is  submitted  that  the  action  is  well  brought  by  the  solicitor.  '- 
In  Tilson  v.  The  Warwick  Gas-Light  Company,  4  B.  &  G.  962  (E.  C. 
L.  E.  vol.  10),  7  D.  &  R.  376  (E.  C.  L.  R.  vol.  16),  an  Act  of  Parlia- 
ment for  incorporating  a  gas-light  company  enacted  that  all  the  costs 
of  obtaining  the  Act  should  be  paid  and  discharged  out  of  the  moneys 
subscribed  in  preference  to  all  other  payments :  and  it  was  held  that 
the  attorneys  who  obtained  th*"  Act  might  maintain  an  action  of  debt, 
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founded  upon  the  statute,  for  tbeir  costs.    The  authority  of  that  case 
was  recognised  by  this  Court- in  Garden  r.  The  General  Cemetery 
Company,  5  N.  C.  258  (E.  C.  L.  B.  vol.  85),  7  Scott  97,  where  Tindal, 
C.  J.,  in  delivering  the  judgment  of  the  Court,  says :  "  The  first  objec- 
tion which  has  been  raised,  is,  that,  as  the  plaintiff  had  no  legal  claim 
against  any  one  before  the  passing  of  the  Act  for  his  labour  and 
expenses,  the  same  having  been  bestowed  and  incurred  without  any 
request  from  any  one,  and  therefore,  as  it  is  contended,  gratuitously, 
so  the  Act  never  intended  to  give  him  a  claim  against  the  defendants 
which  he  had  not  before  against  some  individual.    But,  looking  at 
the  20th  section  of  the  statute  under  which  the  defendants  were  incor- 
porated, we  think  the  labour  and  expenses  described  in  the  declara- 
tion are  precisely  those  which  are  intended  by  the  20th  section  of  the 
Act  to  be  paid  and  discharged  out  of  the  first  monevs  which  shall  be 
raised  by  the  company  by  virtue  of  such  Act.    The  Act  probably 
contemplated  the  difficulty  which  would  arise  from  many  of  the 
expenses  being  necessarilv  incurred,  and  much  care  and  labour  neces- 
sarily bestowed,  before  the  Company  were  incorporated,  and,  conse- 
quently, at  a  time  when  there  could  be  no  privity  of  contract  between 
the  party  who  had  so  expended  his  monev  and  bestowed  his  labour, 
and  the  Company ;  and  therefore  expressly  directs  that  all  the  money 
to  be  raised  by  the  Company  by  virtue  of  the  Act  shall  be  laid  out 
*7491   *^^^  applied,  in  the  first  place,  in  paying  and  discharging  all 
-'  costs  and  expenses  incurred  in  applying  for  and  obtaining  and 
passing  the  Act,  and  all  other  expenses  preparatory  or  relating  thereto. 
It  seems  therefore  to  us  that  the  very  object  of  the  clause  was  to  give 
a  remedy  to  the  plaintiff  where  he  had  none  before."    K  these  two 
oases  are  rightly  decided,  the  defendants  might,  if  sued  by  the  clients, 
plead  payment  to  the  solicitor,  and  that  would  be  a  good  answer. 
Upon  these  pleadings,  it  is  difficult  to  understand  what  the  defence 
really  is.    The  plea  is  in  effect  an  informal  plea  of  tender.    The  de- 
fendants do  not  say  that  the  money  they  are  ready  to  pay  is  really 
due,  but  only  that  it  is  the  sum  which  the  clients  admit  to  be  due. 
[Erlb,  C.  J. — ^You  need  not  labour  the  plea,  if  you  make  out  the 
plaintiff's  right  to  sue.    Williams^  J. — AH  that  the  plea  shows,  ia, 
that  there  is  another  paymaster.] 

Ghray  (with  whom  was  Raymond)^  contr&.(a) — The  56th  section  of 
the  Act  is  introduced  in  ease  of  the  promoters.  It  does  not  say  to 
*7o01  ^^^^  ^^  costs  and  ^expenses  are  to  be  paid ;  but  merely  that 
-^  ''  the  costs,  charges,  and  expenses  of  and  incident  to  the  passing 
of  this  Act,  and  preliminary  thereto,  shall  be  paid  by  the  Metropolitan 
Board  of  Works."  The  obvious  meaning  of  that  is,  that  they  are  to 
eimburse  the  persons  by  whom  the  Act  has  been  promoted  tne  sumfi 


(a)  The  points  marked  for  argnment  on  the  part  of  the  defendants 

**  1.  That  the  plaintiifa  employers,  and  not  the  plaintiff,  ought  to  have  bronght  the  aetaon : 

«3.  That  the  defendants'  liahility  under  the  Metropolis  Gas  Act»  1860,  is  not  to  the  plalatU^ 
bat  to  his  clients : 

«  3.  That,  where  there  are  disputed  aoeoants  between  the  promoters  of  the  Aet  and  tMr 
solicitor,  and  where  the  solieitor  has  reoeiTod  money  on  aeoonn^  he  cannot  sve  the  def^daati^ 
who  have  no  means  of  ascertaining  to  how  much  he  is  entitled : 

"  4.  That  the  costs,  charges,  and  expenses,  the  payment  of  which  by  the  defendants  is  pfo- 
▼ided  for  by  the  Act,  are  not  necessarily  confined  to  those  of  the  solicitor,  or  of  one  solieitor; 
and  the  Act  did  not  contemplate  subjecting  the  defendants  to  liabilities  to  scTcral  partias.** 
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they  have  necessarily  disbursed,  including  the  bill  of  costs  of  their 
solicitor.  There  is  no  privity  between  the  Metropolitan  Board  and 
the  solicitor.  See  the  aif&culty  which  any  other  construction  would 
impose  upon  the  board.  One  who  promotes  an  undertaking  like  that 
in  question  employs  a  solicitor ;  he  employs  a  parliamentary  agent, 
for  whose  charges  the  client  is  liable ;  and  the  client  has  probably 
himself  incurred  expenses  before  the  employment  of  the  solicitor, — Is 
the  promoter  to  have  an  action  against  the  board  for  the  expenses 
incurred  by  him,  and  the  solicitor  and  the  parliamentary  agent  also 
each  an  action  for  the  amount  of  his  charges  7  [Keating,  J. — How 
could  the  board  know  the  state  of  accounts  between  the  parties?]  It 
would  be  impossible:  whereas,  if  the  remedy  of  the  solicitor  is  con- 
fined to  his  clients,  the  matters  of  account  may  be  readily  adjusted, 
and  he  may  recover  all  from  them.  [Willks,  J. — I  suppose  we  are 
to  assume  that  the  persons  who  employed  the  plaintiff  are  liable  to 
him  for  the  charges  in  question,  tnough  that  is  not  very  distinctly 
stated.  I  have  drawn  many  declarations  of  this  sort,  where  the  party 
suing  has  always  been  the  attorney.]  The  point  has  never  been 
raised  before.  When  the  plaintiff  undertook  to  solicit  the  bill,  he 
could  not  have  known  that  this  clause  would  be  inserted  in  it.  The 
object  of  it  clearly  was,  to  give  a  remedy  to  some  one  who  otherwise 
would  have  had  none.  [Brle,  C.  J. — It  is  not  stated  distinctly  that 
the  plaintiff  had  a  claim  upon  his  clients.  These  things  are  seldom 
undertaken  on  the  faith  of  personal  *liability.]  That  observa-  r^y-i 
tion  would  have  had  more  force  if  this  had  been  the  case  of  a  '> 
private  trading  company,  where  they  themselves  receive  the  benefit 
of  the  incorporation.  The  plea  shows  payments  on  account.  It  may 
be  that  the  plaintiff  has  been  paid  by  the  parties  who  employed  him 
the  amount  mentioned  in  the  Speaker's  certificate,  and  that  he  may 
have  another  sum  due  to  him  from  those  parties,  to  which,  in  the 
absence  of  a  specific  appropriation  by  them  at  the  time  of  payment,  he 
might  claim  to  appropriate  these  payments.  There  is  no  authority 
upon  the  subject  at  all  binding  on  the  Court.  The  plaintiff's  right  to 
sue  was  assumed  in  Tilson  v.  The  Warwick  GasLight  Company ; 
and  the  point  could  not  arise  in  Carden  v.  The  General  Cemetery 
Company. 

Coleridge,  Q.  C,  in  reply.— The  statute  28  &  24  Vict.  c.  125,  as 
appears  from  the  preamble,  is  a  public  Act,  passed  for  public  pur- 
poses ;  and  there  is  nothing  in  the  Act,  or  on  this  record,  to  snow 
that  the  plaintiff  has  any  recourse  against  any  individual  for  the  costs 
be  has  incurred.  Under  the  66th  section,  it  is  submitted,  any  person 
who  has  fairly  expended  money  in  promoting  the  Act  has  a  right  to 
claim  to  be  reimbursed  out  of  the  fund  authorized  by  the  legislature 
to  be  levied  by  the  Metropolitan  Board  for  that  purpose.  It  is  said 
that  the  plaintiff  has  no  right  of  action  against  the  Board,  because  the 
persons  who  employed  him  would  have  such  right.  There  is  nothing 
m  the  section  to  show  to  whom  the  costs  and  expenses  are  to  be  paid ; 
there  is,  however,  a  general  averment  in  this  declaration,  that  "  all 
things  had  happened  and  occurred,  and  all  times  had  elapsed,  which 
it  was  necessary  should  occur,  happen,  and  elapse  to  entitle  the  plain- 
tiff to  sue  in  this  action/'     U]K>n  this  demurrer,  it  must  be  assumed 
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*7r21  ^^^^  ^^^  ^^^^  ^&ye  been  dulj  taxed,  *and  the  certificate  of  tbe 
^  ^  Speaker  obtained,  under  the  House  of  Commons  Costs  Taza* 
tion  Act,  1847,  10  &  11  Vict.  o.  69;  and,  those  oosts  having  been 
incurred  by  the  plaintiff  in  soliciting  a  public  Act  for  public  purposeSr 
and  there  being  no  averment  in  the  plea  that  any  inaividual  is  liable 
for  them,  there  can  be  no  reason  why  the  plaintiff  should  not  be 
reimbursed  by  the  Metropolitan  Board  of  Works  under  the  provision 
enabling  them  to  raise  a  fund  for  the  purpose.  [Eblb,  C.  J. — We 
will  assume  that  the  plea  is  amended  by  adding  after  the  all^ation 
of  the  plaintiff's  retainer  and  emplovment  the  words  ''for  hire  and 
reward  to  be  paid  by  them  in  that  benalf."] 

ERLBf  C.  J. — ^I  am  of  opinion  that  the  plea  as  amended  is  good,  and 
an  answer  to  the  action.  The  action  is  brought  upon  the  28  &  24 
Vict.  c.  125,  s.  66,  in  respect  of  costs,  charges,  and  expenses  incurred 
by  the  plaintiff  in  obtaining  the  Act  for  the  better  regulating  the 
supply  of  gas  to  the  Metropolis.  The  56th  section  provides  that  the 
costs,  charges,  and  expenses  incident  to  the  obtaining  the  Act  shall  be 

Eaid  by  the  Metropolitan  Board  of  "Works  out  of  the  funds  in  their 
ands.  The  plaintiff  was  retained  and  employed  by  certain  persona 
not  named  on  the  record,  who  were  the  promoters  of  the  Act,  who 
were  liable  to  hini  for  his  services  in  respect  of  what  he  did  to  procure 
the  passing  of  that  Act.  The  plaintiff  has  brought  his  action  against 
the  Metropolitan  Board  of  Works.  I  am  of  opinion  that  the  parties 
who  were  the  promoters,  and  who  employed  him  to  do  the  work  and  are 
liable  to  him  in  re^^pect  of  that  work,  are  the  parties  who  ought  to  sue 
the  Metropolitan  Board  of  Works,  and  not  the  present  plaintiff.  It  is 
an  Act  of  Parliament  of  a  peculiar  nature,  different  from  most  of  the 
Companies'  Acts,  where  the  parties  who  are  the  promoters  are  generally 
*7531  *P^^^^^  having  an  interest  in  the  Company;  and  it  maj^  there- 
-*  fore  well  be  in  such  cases  that  the  expenses  of  obtaining  the 
Act  are  properly  payable  out  of  the  funds  of  tbe  corporation, — funds 
in  which  the  promoters  are  themselves  interested.  Those  cases  differ 
materially  from  the  present ;  for,  here,  all  the  gas  companies  of  the 
Metropolis  were  to  be  blended  and  amalgamated  under  this  Act  in 
respect  of  the  supply  of  gas  for  the  Metropolis:  and  the  costs  of 
soliciting  and  obtaining  the  Act  are  cast  upon  a  set  of  strangers,  for 
such  are  the  Metropolitan  Board  of  Works  for  the  purpose  of  this 
observation,  to  the  gas  companies  and  those  interested  in  the  manu* 
facture  of  gas.  Then,  does  the  66th  section  mean  that  every  person 
who  renders  any  service  in  the  course  and  progress  of  the  Act  should 
have  an  action  against  the  Metropolitan  Board  of  Works?  It  seems 
to  me  that  the  consequences  would  be  so  very  inconvenient,  that  it  is 
impossible  that  the  legislature  could  have  so  intended.  It  may  be,  as 
is  put  by  Mr.  Oray,  that  the  plaintiff  has  been  paid  by  the  parties  who 
employed  him  the  sum  mentioned  in  the  Speaker's  certificate,  and 
might  have  another  sum  due  to  Bim  from  those  parties,  and  might 
claim  a  right,  in  the  absence  of  a  specific  appropriation  at  the  time, 
to  appropriate  that  to  the  other  debt,  and  the  promoters  of  the  Act 
might  at  the  same  time  have  a  cause  of  action  against  the  Metropolitan 
Board  of  Works  for  the  sum  which  they  had  paid  to  the  plaintiff  It 
would  be  extremely  inconvenient  that  the  party  to  pay  should  be 
removed  one  off  from  the  party  doing  the  act.    If  the  parliamentary 
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agent  may  sue  the  Metropolitan  Board  of  Works  in  respect  of  his 
services,  why  should  not  the  law^stationer  likewise  have  a  right  to 
sue  ?  It  seems  to  me  that  the  parties  who  are  liable  as  the  promoters 
of  the  Act  for  the  general  expenses  incurred  in  soliciting  it,  are  the 
parties  liable  to  pay  ^those  by  whom  those  expenses  were  r^nxA 
incurred,  and  that  they  alone  have  a  claim  against  the  Metro-  ^ 
politan  Board  of  Works  in  respect  of  the  one  sum  total  under  this 
Act 

Williams,  J. — I  am  quite  of  the  same  opinion.  The  plea  being 
amended,  and  all  doubt  removed  as  to  whetner  or  not  the  plaintiff 
was  employed  by  parties  who  would  be  liable  to  him  for  these  ex- 
penses, I  think  it  is  quite  clear  that  the  promoters  alone  are  the  parties 
to  whom  the  Metropolitan  Board  of  Works  is  responsible. 

WiLLES,  J. — I  am  of  the  same  opinion.  The  sums  mentioned  in 
the  56th  section  of  the  Act  as  the  sums  to  be  paid  by  the  Metropoli- 
tan Board  of  Works,  are,  "  the  costs,  charges,  and  expenses  of  and 
incident  to  the  passing  of  the  Act,  and  preliminary  thereto."  At  first 
sight,  it  would  seem  that  the  word  *'  costs"  refers  to  kgal  costs,  and 
that  the  person  to  be  paid  is  the  solicitor  or  the  parliamentary  agent. 
In  the  cases  referred  to,  of  Tilson  v.  The  Warwick  Oas-Light  Com- 
pany and  Garden  r.  The  General  Cemetery  Company,  the  action  was 
Drought  by  the  person  professionally  employed  in  promoting  the  Act: 
but  in  neither  of  them  was  it  material  to  consider  the  question  which 
is  now  raised.  The  declaration  in  the  former  of  tho^e  cases  was  very 
like  the  declaration  here :  but  the  objection  was  not  taken.  It  may  he 
that  in  that  case  there  was  no  payment  to  be  made  to  Mr.  Tilson  by 
any  person  in  the  event  of  the  application  proving  unsuccessful.  The 
Court  may  be  said  to  have  declined  to  draw  the  inference  that  any 
other  person  was  to  pay.  Perhaps  here  we  might  have  assumed  from 
the  declaraticm  that  another  person  was  liable  to  the  plaintiff  for  these 
oosts :  but  the  amendment  which  has  been  made  in  *the  plea  r^n^tt 
puts  it  beyond  doubt  that  the  plaintiff  was  retained  and  em*  *- 
ployed  by  certain  persons,  for  hire  and  reward  to  be  paid  by  them  in 
that  behalf,  to  solicit  and  obtain  the  Act,  and  that  the  oosts  in  ques* 
tion  are  due  to  him  from  those  persons.  For  the  reasons,  thereforCi 
given  by  the  Lord  Chief  Justice,  the  plea  affords  a  defence  to  the 
action.  It  shows  that  the  persons  who  would  be  liable  to  pay,  if  the 
Metropolitan  Board  of  Works  did  not,  are  the  persons  who  are  entitled 
to  call  upon  the  board.  If  it  were  otherwise,  the  inconveniences 
pointed  out  by  my  Lord  would  necessarily  result.  I  think  "  the  costs, 
charges,  and  expenses,^'  in  the  66th  section,  means  the  costs,  charts, 
and  expenses  which  the  persons  soliciting  the  Act  would  have  had  to 
pay  if  this  provision  had  not  been  inserted  in  the  Act ;  and  that  those 
are  the  persons  to  whom  the  oosts  are  to  be  paid  by  the  board. 

KxATiKa,  J. — ^I  am  of  the  same  opinion.  The  plea  is  clearly  bad 
as  a  plea  of  tender  *  but  the  amendment  entirely  alters  the  complexion 
of  the  case,  and  gets  rid  of  the  difficulty  suggested  by  the  cases  refer* 
red  to.  In  truth,  the  state  of  things  here  is  very  different  from  what 
it  was  in  those  cases.  It  was  never  intended  by  the  56th  section  of 
this  statute  to  destroy  the  privity  of  contract  between  the  promoters 
of  the  Act  and  the  person  they  employed  to  solicit  it  for  them.  It 
appears  from  the  record  that  they  made  payments,  which  the  plaintiff 
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claims  to  appropriate  in  a  particular  way.  It  was  not  inteoded  bj  the 
legislature  that  such  a  question  should  be  contested  between  a  person 
like  the  present  plaintiff  and  the  Metropolitan  Board  of  Works.  It 
would  be  a  most  inconvenient  state  of  things.  The  plea,  as  amended, 
*7561  ^^®*^^y  furnishes  an  answer  to  the  action.  ♦The  only  persons 
^  entitled  to  sue  the  board  are  the  persons  who  employed  the 
plaintiff. 

WiLLES,  J. — It  ought  to  be  added  that  the  replication  deals  only 
with  immaterial  parts  of  the  plea,  and  is  therefore  bad. 

Judgment  for  the  defendants. 


WATSON  V.  SWANN.    Jan.  29. 

To  entitle  m  peraoii  to  sue  upon  a  eontnet^  it  muft  be  fbown  that  he  bimeelf  made  it,  or  tli*t 
it  wu  made  on  hU  htkalf  by  an  agent  natborised  to  act  for  bim  at  the  time,  or  wboee  aei  bae 
been  tubaeqaently  ratified  and  adopted  by  bim :  and  the  person  for  whom  the  agent  profeaeM 
to  act  moat  be  capable  of  being  ascertained  at  the  time. 

S.,  an  insurance  brolier  at  Hull,  being  instructed  to  elTeet  an  open  poliey  for  50001.  for  the 
plaintiff  against  Jettison  only,  **  subject  to  declaration  thereafter,"  and  being  unable  to  do  sot 
declared  certain  deck  eargo  shipped  for  Ostend  ou  board  one  of  the  plaintiff's  reesels  on  the 
back  of  a  general  polioy  which  he  had  previously  effected  for  himself  "  upon  any  kind  of  goods 
and  merchandise,  as  interest  might  appear,"  and  got  it  initialed  by  the  underwriters.  A  loss 
baTing  happened, — Held,  that  it  was  not  competent  to  the  plaintiff  to  maintain  an  action  against 
the  underwriters  upon  this  policy,  the  oontraot  not  baring  been  made  by  him  or  on  his  behalf 
at  the  time. 

This  was  an  action  upon  a  policy  of  assurance. 

The  declaration  set  out  the  policy,  which  was  an  open  policy  to 
cover  20002.,  dated  the  28th  of  December,  1860,  and  purporting  to  be 
effected  by  Messrs.  Gray,  Beavis  k  Ca&U,  "as  well  in  their  own 
names  as  lor  and  in  the  name  and  names  of  all  and  every  other  per- 
son or  persons  to  whom  the  same  doth,  may,  or  shall  appertain,  in 
part  or  in  all,"  and  to  be  an  insurance  at  and  from  any  port  on  the 
east  coast  of  Great  Britain  to  any  port  on  the  continent  between  Ham- 
burg and  Havre, ''  upon  any  kind  of  goods  and  merchandise  whatever 
(except  phosphorus  and  sulphuric  acid),  with  average  as  customary, 
to  be  valued  and  declared  as  interest  might  appear ;  goods  on  deck 
being  insured  against  risk  of  jettison  only :  Averment,  that  the  de- 
fendant subscribed  the  policy  for  2002. ;  that  goods  not  beine  phos- 
phorus or. sulphuric  acid  were  shipped  at  Grimsby,  a  port  on  tne  east 
*7f)71  ^^^^  ^^  Great  Britain,  on  board  the  steamer  La  Plata,  on  *the 
-'  deck  of  the  said  vessel,  to  be  carried  therein  on  a  voyage 
from  Grimsby  to  a  port  on  the  continent  between  Hamburg  and 
Havre,  to  wit,  the  port  of  Ostend ;  that  the  said  goods  were  afterwards 
duly  valued  and  declared  on  the  said  policy;  that  the  plaintiff  at  the 
time  of  the  sailing  of  the  said  steamer,  and  from  thence  continually 
afterwards  until  and  at  the  time  of  the  loss  thereinafter  mentionea, 
was  interested  in  the  said  goods  to  the  amount  of  all  the  moneys 
insured  thereon ;  and  that  the  said  insurance  was  made  as  to  the  said 
goods  so  shipped  for  the  use  and  benefit  and  on  account  of  the  plain- 
tiff,  so  being  interested  as  aforesaid.  The  declaration  then  averred  a 
loss  of  the  goods  by  jettison,  and  that  the  defendant's  proportion  of 
the  average  loss  in  respect  of  the  sum  insured  by  him  was  122. 14ff.8dL 
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Tbe  defendant  pleaded,  amongst  other  pleas, — fifthly,  that  the  policy 
was  not  made  for  the  use  and  benefit  or  on  account  of  the  plaintiff. 

The  cause  was  tried  before  Williams,  J.,  at  the  last  Summer  As- 
sizes for  the  county  of  Surrey.  The  facts  ^hich  appeared  in  evidence 
were  as  follows : — On  the  28th  of  December,  1860,  a  policy  of  insur- 
ance (against  jettison  only)  was  effected  by  Messrs.  Gray,  Beavis  & 
CafTall,  insurance  brokers  in  London,  by  oraer  and  on  account  of  Mr. 
W.  Norton  Smith,  an  insurance  broker  at  Hull,  "on  goods  to  be 
valued  and  declared  as  interest  may  appear,*'  at  a  premium  of  6  per 
cent,  for  a  voyage  from  any  port  or  ports  on  the  east  coast  of  Great 
Britain  to  any  port  or  ports  on  the  Continent  between  Hamburg  and 
Havre. 

Norton  Smith,  on  the  9th  of  January,  1861,  received  a  letter  from 
the  plaintiff,  a  merchant  at  Goole,  who  owned  several  steamers  trading 
between  Hull  and  the  Continent,  directing  him  "  to  take  out  an  open 
policy  to  cover  risk  for  a  value  of  50007.  against  jettison  on  r^tr^o 
♦deck,  subject  to  declaration  thereafter,  on  machinery,  cotton,  *■ 
and  other  general  cargo,  from  or  between  Goole,  Hull,  or  Grimsby, 
and  Antwerp,  Ghent,  Ostend,  and  Dunkirk ;"  and  on  the  12th  of  Jan- 
uary, referring  to  the  proposed  policy,  the  plaintiff  again  wrote  to 
Smith  a  letter  which  contained  the  following  instructions, — *'  We  now 
beg  to  declare  shipment  on  deck,  per  La  Plata,  of  to-day,  from  Grims- 
by to  Ostend,  of  the  following : — [Then  followed  a  description  of  the 
goods  to  be  declared,  including  those  in  respect  of  the  loss  of  which 
this  action  was  brought.]  The  weather  being  bad,  the  underwriters 
would  insure  nothing  under  10^.  or  12«.  6d,  per  cent.,  and  would  not 
insure  at  any  price  against  jettison  only.  Smith  thereupon  wrote  to 
Gray,  Beavis  &  Caffall,  desiring  them  to  endorse  upon  his  policy  a 
declaration  of  the  'nhintiff^a  goods  per  La  Plata,  and  get  the  same 
initialed  by  the  unaerwriters.  The  slip  which  he  sent  them  for  that 
purpose  was  as  follows : — 


Name  <tf  ship. 


LaPUU 
•teuner. 


GaptalB. 


Mason. 


Vtuin 


Qrimaby. 


Tb 


Oftond. 


ParticaUrt. 


I.L. 

«. 


«.B. 


CyUnder  and  paokagca     •    •    20/. 


3/6. 4  OMM  maohinorj    .    •    100/. 


F.     25  lMd«i  B.  L  ooUon    .    .    .  252/. 


£872 


On  deck,  agidnit  riik  of  Jottiaon  only. 
HbU,  14th  January,  1861. 


The  policv  was  endorsed  and  initialed  accordingly.  Smith  then 
wrote  the  plaintiff  a  letter  on  the  14th  of  January,  sending  him  a 
form  of  policv  for  the  ship  La  Plata  with  an  insurance  of  the  required 
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*7591  ^^"^^^°^  ^^  ^'*  ^'  P^^  cent.,  but  mentioning  no  nnderwriters' 
^  *names,  merely  saying  "  nnderwriters  as  per  open  policy." 

The  La  Plata  started  on  the  13th  of  January,  and  a  loss  by  jettison 
occurred  on  the  14th,  which  the  plaintiff  paid, — ^the  shipowner  being 
by  the  custom  of  the  trade  liable  for  the  loss  by  jettison  of  deck 
cargo. 

On  the  part  of  the  defendant  it  was  objected  that  the  plaintiff  was 
not  entitled  to  sue  upon  the  policy  in  question,  the  contract  not  having 
been  made  with  him  or  on  his  behalf. 

The  learned  Judge,  without  expressing  any  opinion,  directed  a  ver- 
dict for  the  plaintiff  for  the  amount  claimea,  12Z.  lis.  Si.,  reserving 
leave  to  the  aefendant  to  enter  a  verdict  for  him,  if  the  Court  should 
be  of  opinion  that  the  objection  was  well  founded. 

Bavill,  Q.  C,  accordingly,  in  Michaelmas  Term  last,  obtained  a  rule 
nisi  to  enter  a  verdict  for  the  defendant,  on  the  ground,  that,  "  upon 
the  facts,  the  action  was  not  maintainable  by  the  plaintiff,  that  there 
was  no  contract  with  him,  and  that  he  could  not  sue  the  defendant 
upon  the  policy  in  question." 

LiLsh,  Q.  C,  and  «/.  Brown,  now  showed  cause. — The  facts  are  these : 
— The  plaintiff  is  the  owner  of  a  line  of  steamers  trading  between 
Grimsby  and  Ostend  and  other  places  on  the  Continent,  wnich  were 
in  the  habit  of  carrying  deck  cargo,  for  which  as  owner  by  the  cus- 
tom of  the  trade  he  would  be  responsible.    It  being  impossible  to 
know  whether  or  not  there  will  be  deck  cargo  put  on  board,  or  of 
what  it  will  consist,  so  as  to  effect  a  specific  insurance  upon  each  ship- 
ment^ a  practice  has  long  prevailed  to  take  out  general  policies,  the 
risk  "to  be  valued  and  declared  when  ascertained."    Here  Smith,  the 
insurance  broker,  had,  through  Messrs.  Oray,  Beavis  &  Caffi^U,  "  as 
*7601  ^^^^  ^°  their  own  names  as  *for  and  in  the  name  and  names  of 
^  all  and  every  other  person  or  persons  to  whom  the  same  did, 
might,  or  should  appertain,  in  part  or  m  all,"  effected  a  policy  at  and 
from  any  port  on  the  east  coast  of  Great  Britain  to  any  port  on  the 
Continent  between  Hamburg  and  Havre,  ''  upon  any  kind  of  goqds 
and  merchandise,  to  be  valued  and  declared  as  interest  might  appear," 
—goods  on  deck  being  insured  against  the  risk  of  jettison  onl  v.    The 
premium  on  this  policy  was  55.  per  cent.   The  plaintiff  being  desirous 
of  having  a  similar  policy  effected  for  himself  for  5000?.,  for  deck 
car^o  only,  instructed  Smith  to  obtain  it  for  him.    Smith,  finding  the 
unoerwriters  were  unwilling  at  the  particular  season  to  enter  into  a 
policy  for  deck  cargo  only,  insured  the  goods  in  question  by  a  decla- 
ration endorsed  upon  his  own  policy.    Smith  himself  had  no  interest 
either  in  the  ship  or  in  the  goods.   This  form  of  policy  is  well  known. 
Whoever  may  turn  out  to  be  interested  in  the  goods,  with  him  the 
contract  is  made.     An  insurance  is  not  like  an  ordinary  contract, 
where  the  parties  are  known  at  the  time.    It  was  not  necessary  that 
Smith  should  have  had  instructions  from  the  plaintiff  at  the  time  he 
effected  the  policv:  it  is  enough  if  his  principal  subsequently  ratified 
his  act,  by  adoptmg  the  policy.     [Willbs,  J. — The  question  is,  whe- 
ther a  person  unascertained  at  the  time  of  the  contract  can  ratify  it] 
In  the  case  of  an  ordinary  contract,  he  could  not :  but  insurance  differs 
from  every  other  species  of  contract.     The  policy  in  question  was 
intended  to  cover  do'^'k  cargo  on  this  particular  line  of  steamers,    la 
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Lncena  r.  Crawford,  1  Taunt.  825,  Commissioners  were  authorized 
bj  a  commission  granted  in  pursuance  of  a  statute,  to  take  into 
their  possession  ships  and  goods  belonging  to  subjects  of  the  United 
Provinces,  which  had  been  or  might  be  detained  in  or  brought 
into  the  ports  of  this  kingdom,  and  to  manage,  sel],  and  dispose 
*of  the  same  to  the  best  advantage,  according  to  such  instruc-  ri^n^t 
tions  as  they  should  receive  from  the  King  in  council :  before  *■ 
any  declaration  of  war  against  the  United  Provinces,  one  of  His 
Majesty's  ships  took  several  Dutch  Bast  Indiaraen,  and  carried  them 
into  St.  Helena :  the  Commissioners,  with  the  assent  of  the  lords  of 
the  treasury,  insured  them  at  and  from  St.  Helena  to  London :  war 
was  soon  after  declared  against  the  United  Provinces,  and  the  ships 
were  finally  condemned  asi  prizes  to  His  Majesty,  "as  having  belonged 
when  taken  to  subjects  of  the  United  Provinces,  since  become  enemies." 
Upon  a  loss  happening,  the  Commissioners  declared  on  the  policy,  and 
averred  the  interest  to  be  in  the  King;  and  it  was  held  that  the  action 
well  lay.  The  objections  which  were  there  urged  against  the  right 
of  the  Commissioners  to  recover,  were,  amongst  others, — because  a 
policy  of  insurance  is  a  contract  of  indemnity,  and  therefore  requires 
that  the  person  on  whose  account  it  is  effected  should  be  interested  at 
the  time  in  the  property  insured ;  and  because  His  Majesty,  neither  at 
the  time  when  the  risk  commenced,  nor  when  the  policy  was  effected, 
nor  at  the  period  of  the  loss,  had  any  interest  in  the  ships  and  goods 
insured,  thereon  a  valid  insurance  could  be  effectedj-^because  the 
insurance  was  effected  by  the  Commissioners  as  such,  and  as  in  their 
own  right,  under  a  supposed  interest  inherent  in  that  character,  and 
not  on  account  of  or  on  behalf  of  His  Majesty, — and  because  the 
Commissioners,  at  the  time  when  the  insurance  was  effected,  had  not 
any  authority  to  effect  any  insurance  on  account  of  His  Majesty.  But, 
notwithstanding  these  objections,  the  assured  were  held  entitled  to 
recover.  Boutn  v,  Thompson,  18  East  274,  is  an  authority  to  the  same 
effect.  Lord  EHenborough  there  says :  "  The  insurance  is  not  indeed 
made  in  terms  in  His  Majesty's  name ;  but  it  was  made  by  the  direc- 
tion of  ^Sampson,  who  had  been  appointed  agent  by  the  captors  r^ygo 
for  the  prize :  but  the  captors  had  no  interest  of  their  own  in  *• 
it,  and  therefore  for  their  own  benefit  they  were  not  competent  to 
appoint  an  agent ;  they  must,  therefore,  be  taken  to  have  appointed 
him  as  agent  on  the  part  of  the  Crown,  whose  servants  and  agents 
they  were.  Then  Sampson  writes  the  letter  authorizing  the  insurance 
to  be  made,  and  therein  he  desires  insurance  to  be  made  'for  my 
account'  That  certainly  was  not  intended  as  a  direction  to  insure  his 
own  individual  interest,  but  merely  that  credit  was  to  be  given  to  him 
for  the  premiums :  and  he  proceeds  to  state  that  the  insurance  is  to  be 
made  of  the  Danish  vessel  Knud  Terkalson,  *  which  had  been  detained 
by  His  Majesty's  armed  ship  Duchess  of  Bedford,  and  for  which  he 
was  authorized  to  act  as  agent.'  There  was  no  communication  of  the 
names  of  the  particular  persons  for  whose  benefit  the  insurance  was  to 
be  made :  nor  was  it  necessary  that  the  agent  should  then  know  who 
they  were ;  but  it  was  to  be  effected  in  the  name  of  the  agent,  for  the 
benefit  of  those  who  should  be  concerned  in  interest :  and  the  under- 
writers bound  themselves  to  indemnify  those  who  should  appear  to  be 
interested  in  the  prize,  in  case  of  loss :  it  must,  therefore,  enure  for  the 
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benefit  of  the  Crown,  which  alone  had  any  interest  in  the  captm^ed 
vessel."  Policies  of  this  sort  have  long  been  known.  In  Marshall  on 
Insarance,  4th  edit.,  bj  Serjt.  Shee,  229,  it  is  said :  "  There  may  be 
many  cases  where  an  assured  may  have  an  interest  in  the  thing 
insured,  but  the  amount  of  which  it  may  be  difficult  or  impossible  for 
him  to  ascertain  at  the  time  when  it  is  necessary  to  insure.  As»  where 
returns  are  expected  from  abroad,  of  which  the  exact  value,  and  even 
the  nature,  are  uncertain :  so,  in  the  case  of  a  prize,  where  the  real 
value  of  it  can  only  be  ascertained  when  it  is  brought  into  port  and 
♦7631  *^'^ »  ^^^^  ^^  every  instance  where  the  owners  have  been  pre- 

-I  vented  from  receiving  regular  or  satisfactory  advices,  from 
which  the  true  amount  of  their  interest  might  be  ascertained.'^  Again, 
p.  253,  it  is  said :  **•  It  often  happens,  that,  in  the  trade  carried  on  with 
distant  countries,  particularly  in  time  of  war,  it  is  uncertain  by  what 
ships  ^oods  may  oe  sent  from  thence  to  Europe.  It  is,  therefore,  of 
great  importance  to  the  merchant  to  be  at  liberty,  in  such  cases,  to 
avail  himself  of  the  first  vessels  which  may  offer  for  that  purpose,  and 
to  make  his  insurance  on  the  goods  on  board  such  vessels ;  and,  in 
such  case,  the  policy  is  upon  the  goods  ^on  board  any  ship  or  ships:* 
and  this  is  now  so  well  established,  both  by  usage  and  authority,  that 
the  legality  of  it  is  indisputable.  And  an  insurance  in  these  terms 
will  attach  on  goods  loaded  at  any  port  within  the  limits  of  the  voyage 
insured."  In  Foster  v.  Bates,  16  M.  &  W.  226,t  o^e  E.  P.,  having  sent  a 
quantity  of  goods  to  Fernando  Po  for  sale,  died  intestate,  and,  after  his 
death,  the  defendants  purchased  the  goods  from  the  agent  of  the  intes- 
tate there,  who  sold  them  for  the  benefit  of  the  intestate's  estate :  sub- 
sequently to  the  sale,  the  plaintiff  took  out  letters  of  administration  to 
the  intestate,  and  sued  the  defendants  for  the  price  of  the  goods :  and 
it  was  held  that  the  action  was  maintainable, — that  the  title  of  the 
administrator,  though  it  did  not  exist  until  the  grant  of  administra- 
tion, related  back  to  the  time  of  the  death  of  the  intestate,  so  as  to 
entitle  the  administrator  to  sue  in  assumpsit  for  goods  sold  and  deli- 
vered,— ^and  that,  as  the  act  of  the  agent  was  ratified  by  the  plaintiff 
after  he  became  administrator,  it  was  no  objection  that  the  intended 
principal  was  unknown  at  the  time  to  the  person  who  intended  to  be 
the  agent.  [WiLLKS,  J. — That  does  not  hit  the  point  I  put, — whether 
the  contract  can  enure  for  the  benefit  of  a  person  who  cannot  be 
*7B41  ^I'^^r^^^^^  *^^  ^^®  time.   The  same  doctrine  applies  to  the  case 

-'  of  assignees  of  a  bankrupt,  whose  title  relates  back  to  the  act 
of  bankruptcy,  for  the  benefit  of  his  estate,  but  not  for  its  disadvantage: 
see  Hull  v.  Pickersgill,  1  Brod.  &  B.  282  (E.  C.  L.  R.  vol.  5),  3  J.  B. 
Moore  612  (E.  0.  L.  B.  vol.  4).]  In  Foster  v.  Bates,  Parke,  B.,  says: 
"  Here,  the  sale  was  made  by  a  person  who  intended  to  act  as 'agent  for 
the  person,  whoever  he  might  happen  to  be,  who  legally  represented 
the  intestate's  estate:  and  it  was  ratified  by  the  plaintiff  after  he 
became  administrator:  and,  when  one  means  to  act  as  agent  for 
another,  a  subsequent  ratification  by  the  other  is  always  equivalent  to 
a  prior  command :  nor  is  it  any  objection  that  the  intende^i  principal 
was  unknown  at  the  time  to  the  person  who  intended  to  be  the  agent, 
— the  case  of  Hull  t;.  Pickersgill  being  an  authority  for  that  position." 
In  Hagedorn  v.  Oliverson,  2  M.  &  Selw.  486,  where  the  plaintiff 
effected  an  insurance  on  ship  as  well  in  his  own  name  as  for  and  in  the 
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name  of  all  and  every  other  person,  &c.,  in  the  usual  form,  for  the 
benefit  of  S.,  an  alien  enemy,  and  procured  a  license  to  legalize  the 
voyage,  and  a  loss  happened,  and  two  years  afterwards  S.  by  letter  to 
the  plaintiff  adopted  the  insurance, — it  was  held  that  the  plaintiff 
might  recover  against  the  underwriter,  averring  the  interest  in  S.  Lord 
EUenborough  there  says :  '*  The  difficulty  in  this  case  arises  from  the 
situation  of  S.,  because  he  might,  by  refusing  to  adopt  the  policy  in 
case  the  ship  had  arrived,  have  got  clear  of  the  premium,  for  if  the 

E  lain  tiff  had  brought  an  action  against  him  to  recover  it,  I  do  not  see 
ow  he  could  have  succeeded.  That  constitutes  something  of  an 
anomaly,  because,  in  one  event,  viz.,  that  of  a  loss,  he  might  secure 
himself,  and  nevertheless  might  have  avoided  the  payment  of  the  pre- 
mium in  the  other  event  of  the  ship's  arrival,  by  declaring  that  he 
chose  to  stand  his  own  insurer.  But  I  do  not  think  that  *con-  rit^nax 
sideration  governs  the  case  now  before  us,  between  this  plain-  I- 
tiff  and  the  underwriter.  The  plaintiff  had  a  right  to  effect  an  insur- 
ance, on  the  chance  of  its  being  adopted,  for  the  benefit  of  all  those 
to  whom  it  might  appertain ;  which  are  the  words  of  the  policy.  He 
might  insure  for  those  who  were  actually  interested,  and  possibly  for 
those  who  might  be  interested.  S.  was  interested,  and  might  become 
privy  to  the  benefit  of  this  insurance  by  subsequent  adoption,  accord- 
ing to  Lucena  v.  Craufurd  and  Bouth  v,  Thompson.  He  has  adopted 
it ;  and  now  it  is  made  a  question  whether  he  can  become  privy  to  the 
benefit  of  it.  It  appears  to  me  upon  these  authorities  tnat  he  may, 
and  may  make  use  of  the  name  of  tne  person  at  the  head  of  the  policy 
as  the  person  who  had  given  the  order  to  effect  the  insurance." 

Bavill,  Q.  C,  and  Sonyman,  in  support  of  the  rule. — Smith  effected 
the  policy  in  question  upon  his  own  account  alone.  He  had  had  no 
communication  with  the  plaintiff  at  that  time  upon  the  subject  of  an 
insurance  upon  his  goods.  The  order  given  by  the  plaintiff  was  for 
a  policy  for  5000L  on  deck-cargo  only.  Smith  could  not  have  effected 
such  a  policy  at  all.  [Keating,  J. — Could  Smith  have  sued  ?]  Not 
in  respect  of  these  goods.  The  plaintiff  is  seeking  to  make  a  policv 
effected  for  a  totally  different  purpose  available  to  cover  a  risk  whicn 
the  underwriters  on  that  policy  never  intended  to  take  upon  them- 
selves. To  enable  him  to  ratify  the  act  of  Smith,  he  must  show  that 
that  act  was  done  on  his  behalf  at  the  time.  The  cases  of  Lucena  v. 
Craufurd  and  Routfa  v.  Thompson  have  no  bearing  on  this.  In  both 
the  policy  enured  for  the  benefit  of  the  party  really  interested  at  the 
time,  VIZ.,  the  Crown.  In  Story  on  Agency,  §  251  a,  it  is  said  that 
*'  a  ratification  can  only  be  effectual  *between  the  parties,  when  r*^^^ 
the  act  is  done  by  the  agent  avowedly  for  or  on  account  of  the  ■- 
principal,  and  not  when  it  is  done  for  or  on  account  of  the  agent  him- 
self, or  of  some  third  person.  This  would  seem  to  be  an  obvious 
deduction  from  the  very  nature  of  a  ratification,  which  pre-supposes 
the  act  to  be  done  for  another,  but  without  competent  authority  from 
him ;  and  therefore  gives  the  same  efiect  to  the  act  as  if  it  had  been 
done  by  the  authority  of  the  party  for  whom  it  purported  to  have 
been  done,  and  as  his  own  act.  Hence  it  has  been  laid  down  as  a 
maxim  of  the  Canon  law,  'Batum  quis  habere  non  potest,  quod  ipsius 
nomine  non  est  gestum.'  The  same  rule  was  early  recognised  in  the 
common  law,  and  has  been  recently  explained  in  the  most  satisfactory 
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manner."  The  authority  there  referred  to  is  the  judgment  of  Tindal, 
C.  J.,  in  the  case  of  Wilson  v.  Tumman,  6  M.  &  G.  236  (E.  C.  L.  R. 
vol.  46),  6  Scott  N.  R.  894,  where  that  learned  Judge  says :  "  That  an 
act  done  far  another  by  a  person  not  assuming  to  act  for  himself,  but 
for  such  other  person,  though  without  any  precedent  authority  what- 
ever,  becomes  the  act  of  the  principal,  if  subsequently  ratified  by  him, 
is  the  known  and  well-established  rule  of  law,  In  that  case,  the  prin- 
cipal is  bound  by  the  act,  whether  it  be  for  his  detriment  or  his  advan- 
tage, and  whether  it  be  founded  on  a  tort  or  a  contract,  to  the  same 
extent  as  by,  and  with  all  the  consequences  which  follow  from,  the 
same  act  done  by  his  previous  authority.  Such  was  the  precise  dis- 
tinction taken  in  the  Year  Book  7  H.  4,  fo.  86  [fo.  24,  pi.  1], — ^that,  if 
the  bailiff  took  the  heriot,  claiming  property  in  it  himself,  the  subse- 
quent agreement  of  the  Lord  would  not  amount  to  a  ratification  of 
his  authority  as  bailiff  at  the  time ;  but,  if  he  took  it  at  the  time  as 
bailiff  of  the  lord,  the  subsequent  ratification  by  the  lord  made  him 
«7fl7i  ^^^'^^  ^^  ^^  time.  The  same  distinction  is  also  laid  down  bv 
' ^' J  ♦Anderson,  0.  J.,  in  Godbolt's  Reports  109  (Anonymous),—' If 
one  have  cause  to  distrain  my  goods,  ana  a  stranger,  of  his  own  wrong, 
without  any  warrant  or  authority  given  him  by  the  other,  takes  my 
goods,  not  as  bailiff  or  servant  to  the  other,  and  I  bring  an  action  of 
trespass  against  him,  can  he  excuse  himself  by  saying  that  be  did  it  as 
his  bailiff  or  servant  ?  Can  he  also  father  his  misdemeanor  upon 
another  7  He  cannot ;  for,  once  he  was  a  trespasser,  and  his  intent 
was  manifest.* "  Reference  is  also  made  to  the  learned  note  by  Serjt 
Manning  in  that  case.  In  an  earlier  section  (§  260),  the  learned  author 
says :  **  Another  consideration  very  important  in  cases  of  this  sort,  is, 
that  the  principal  cannot  of  his  own  mere  authority  ratify  a  transac- 
tion in  part,  and  repudiate  it  as  to  the  rest.  He  must  either  adopt  the 
whole  or  none."  It  is  not  pretended  here  that  the  supposed  ratifica- 
tion extended  to  the  whole  of  Smith's  policy.  In  Vere  r.  Ashby,  10 
B.  &  C.  288,  298  (E.  C.  L.  R.  vol.  21),  Parke,  J.,  said :  "  The  rule  as 
to  ratification  applies  only  to  the  act  of  one  who  professes  to  act  as 
the  agent  of  a  person  who  afterwards  ratifies.*'  And  see  Bird  v. 
Brown,  4  Exch.  788,t  Howard  r.  Shepherd,  9  C.  B.  297  (E.  C.  L.  R. 
vol.  67),  and  Gerhard  v.  Bates,  2  Ellis  &  B.  476  (E.  C.  L.  R.  vol.  75). 
For  all  the  purposes  of  this  policy,  Watson  was  a  perfect  stranger  at 
the  time  it  was  effected.  Nobody's  goods  but  Smith's  were  intended 
to  be  covered  by  it.  At  the  time  the  policy  was  effected,  Smith  had 
no  authority  to  act,  nor  did  he  profess  to  act,  on  behalf  of  Watson. 
The  appropriation  of  it  to  cover  Watson's  goods  was  a  fraud  upon  the 
underwriters.  Lucena  v.  Craufurd  and  Routh  r.  Thompson  are  alto- 
gether distinguishable :  in  both  the  Crown  was  the  party  really  inte- 
rested, and  the  party  on  whose  behalf  the  insurance  was  effected.  In 
Harman  v,  Kingston,  3  Campb.  150,  it  was  ruled  by  Lord  Ellenbo- 
•7681  ^^^S'^'  ^^^^^  where  there  is  a  policy  on  goods  as  may  *be  there- 
-'  after  declared  and  valued,  the  declaration  of  the  interest,  to  be 
available,  must  be  communicated  to  the  underwriters,  or  some  one  on 
their  behalf,  before  intelligence  is  received  of  the  loss.  In  Hagedom 
V.  Oliverson,  the  policy  professed  to  be  effected  on  behalf  of  Schroeder, 
and  he  adopted  it.  [Erls,  0.  J. — It  was  intended  for  him  at  the  time.] 
A  man  cannot  ratify  an  act  which  does  not  purport  to  be  done  on  hia 
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behatf.  Tbere  is  nothing  in  the  lav  or  usages  relating  to  inauranoe 
which  take  this  case  out  of  that  general  principle.  In  Arnould  on 
Insurance,  2d  edit.,  the  learned  author,  after  stating  at  p.  216  that  the 
name  of  the  ship  in  which  the  voyage  is  to  be  performea  must  be  accu- 
rately specified  in  the  policy,  goes  on,  at  p.  218,  to  say, — r*^  Cases  will 
frequently  occur  in  the  widely-extended  operations  of  modern  com* 
merce,  in  which  it  may  be  utterly  impossible,  or  would  be  highly  inju- 
rious, to  compel  the  party  insuring  to  insert  in  the  policy  the  name  of 
the  ship.  A  merchant  who  has  ordered  a  conaignment  of  goods  from 
some  distant  port,  may  be  very  anxious  to  effect  an  immedtcUe  insu- 
rance on  his  merchandise,  while  he  is  utterly  ignorant  of  the  particular 
ship  by  which  his  foreign  agent  may  be  abl^  to  consign  it :  in  time  of 
war,  when  merchant  vessels  are  obliged  to  take  such  opportunities  of 
sailing  as  the  varying  fortunes  of  the  hostile  parties  may  chance  to 
afford  them,  this  uncertainty  is  of  course  increased  to  a  very  consider- 
able extent.  To  compel  the  merchant,  under  such  circumstances,  to 
comply  rigorously  with  the  rule  which  requires  the  ship  to  be  named 
in  the  policy,  would  be  manifestly  absurd ;  «  relaxation,  therefore,  of 
the  principle  has  in  such  cases  been  permitted  by  the  laws  or  the  prac- 
tice of  all  maritime  states,  and  the  party  effecting  the  policy  is  allowed 
to  insure  his  goods  '  an  board  any  sfup  or  ships,'^  on  condition  of  declar- 
ing on  the  face  of  *the  policy  as  soon  as  he  becomes  aware  of  it,  rmnag 
and,  if  possible,  before  the  loss,  the  name  of  the  ship  or  ships  ^ 
on  board  of  which  they  have  actually  been  loaded.  This  mode  of 
insuring,  however,  being  an  exoef^ion  to  the  general  rule,  which 
requires  the  name  of  the  ship  in  every  case  to  be  stated  in  the  policy 
at  the  time  of  its  subscription,  can  only  be  allowed  in  those  cases  in 
which  the  party  effecting  the  insurance  is  bon&  fide  and  in  fact  igno- 
rant of  the  name  of  the  ship  or  ships  by  which  the  goods  insured 
have  been  consigned." 

Ebls,  C.  J. — I  am  of  opinion  that  this  action  cannot  be  sustained. 
It  is  an  action  of  contract.  It  is  important,  therefore,  not  only  to 
ascertain  what  is  the  subject  of  the  contract,  but  who  are  the  parties 
to  it;  for,  it  is  clear  law  that  no  one  can  sue  upon  a  contract  unless  it 
has  been  made  by  him,  or  has  been  made  by  an  agent  professing  to 
act  for  him,  and  whose  act  has  been  ratified  by  him.  Now,  here,  the 
contract  was  not  made  by  the  plaintiff:  nor  did  it  purport  to  be  made 
on  his  behalf;  it  purported  to  be  maae  by  Smith  on  his  own  behalf 
And  it  is  dear  that  the  plaintiff  never  intended  to  ratify  that  contract 
in  toto,  but  part  of  it  only,  viz.,  so  much  of  it  as  was  sought  to  be 
appropriated  to  him  by  ^mith.  A  very  wide  extension  has  been 
^ven  to  the  principle  I  have  adverted  to  as  to  the  parties  to  a  contract, 
in  respect  of  policies  of  insurance,  viz.,  that  persons  who  could  not  be 
named  or  ascertained  at  the  time  the  policy  is  effected  are  allowed  to 
come  in  and  take  the  benefit  of  the  insurance.  But  then  they  must 
be  persons  who  were  contemplated  at  the  time  the  policy  was  made. 
Here,  however,  Watson  was  not  and  could  not  be  contemplated  as 
being  a  party  to  whose  benefit  the  policy  should  enure,  at  the  time  it 
was  effected.  The  policy  was  effected  by  Smith  in  December,  1860. 
He  was  ^aot  at  that  time  employed  by  Watson.  The  first  inti-  r^^^A 
inatign  he  received  from  Watson  that  he  wanted  to  effect  an  '- 
insnrance,  was  received  by  him.  in  January*  1861,  when  he  was 
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requested  to  take  out  on  bis  behalf  an  open  policy  for  6000Z.  against 
jettison  on  deck.     Finding  bimself  unable  to  efTect  such  a  policy  as 
Watson  required,  he  had  recourse  to  the  expedient  of  appropriating  a 
part  of  his  own  contract  to  Watson.    No  doubt,  the  principle  con- 
tended for  on  the  part  of  the  plaintiff  is  one  of  considerable  importance 
to  the  mercantile  community.    But  I  am  clearly  of  opinion  tbat 
Watson  cannot  sue  upon  this  policy.    It  may  be  that  Smith  might 
maintain  an  action  as  trustee  for  the  parties  really  interested :  but  it 
will  be  time  enough  to  consider  that  if  the  question  should  arise.  No 
case  can  be  found  of  a  running  policy  having  been  appropriated  to 
cover  a  risk  not  contemplated  at  the  time.    Such  a  proceeding  is 
entirely  unknown  to  the  law  of  contract.     With  the  consequences  we 
have  nothing  to  do,  even  though  the  effect  of  our  decision  should  be 
to  throw  doubt  upon  the  validity  of  running  policies.     The  cases  to 
which  the  learned  counsel  for  the  plaintiff  have  referred  seem  to  me 
to  be  entirely  in  conformity  with  our  present  decision.    In  Lucena  r. 
Craufurd  and  Routh  v.  Thompson,  the  prizes  were  vested  in  the 
Crown ;  the  Grown,  therefore,  was  interested  in  the  policies,  and  sub- 
stantiall  V  they  were  effected  on  the  behalf  of  the  Crown :  in  both,  the 
very  risk  insured  against  was  the  risk  in  respect  of  which  the  action 
was  brought.     Here,  it  is  quite  certain  that  the  underwriters  did  not 
undertake  this  risk;  and  that,  if  asked  to  do  so,  they  would  have 
refused.    I  therefore  think,  that,  upon  the  declaration  and  the  fifth 
plea,  denying  that  the  policy  was  made  for  the  use  and  benefit  or  on 
account  of  the  plaintiff,  the  defendant  is  entitled  to  judgment 
*7711       *  Williams,  J. — I  am  entirely  of  the  same  opinion.  I  should 
-*  be  most  unwilling  to  interfere  with  any  mercantile  usages  or 
conveniences  by  the  intervention  of  any  artificial  rule  of  law.    But  I 
think  no  mercantile  convenience  can  justify  us  in  holding  that  the 

flaintiff  can  sue  upon  this  policy.  For  the  reasons  given  by  my  Lord, 
am  clearly  of  opinion  that  we  could  not  decide  in  favour  of  the 
plaintiff  on  the  present  occasion  without  overruling  the  general  prin- 
ciple of  the  law  of  contracts,  that  no  one  can  sue  upon  a  contract 
unless  it  was  made  by  himself  or  by  some  agent  professing  to  act  on 
bis  behalf. 

WiLLES,  J. — I  am  of  the  same  opinion.  To  entitle  a  person  to  sue 
upon  a  contract,  it  must  clearl  v  be  shown  that  he  himself  made  it,  or 
that  it  was  made  on  his  behalf  by  an  agent  authorized  to  act  for  him 
at  the  time,  or  whose  act  has  been  subsequently  ratified  and  adopted 
by  him.  The  law  obviously  requires  that  the  person  for  whom  the 
agent  professes  to  act  must  be  a  person  capable  of  being  ascertained  at 
the  time.  It  is  not  necessary  that  he  should  be  named ;  but  there  must 
be  such  a  description  of  him  as  shall  amount  to  a  reasonable  designa- 
tion of  the  person  intended  to  be  bound  by  the  contract.  In  the 
S resent  case,  the  policy  was  effected  on  goods  *'to  be  valued  and 
eclared  as  interest  might  appear."  No  person  was  pointed  out  at 
the  time  the  policy  was  effoctea  as  the  person  who  was  to  be  the  owner 
of  the  goods  insured.  Smith  was  professing  to  act  for  himself  at  the 
time  of  making  the  policv.  Goods  shipped  on  his  own  account,  or 
possibly  by  him  as  agent  for  another  person,  would  be  covered  by  the 
policy.  But  a  stranger  who  had  given  him  no  orders  to  effect  a  policy 
for  him  clearly  cannot  by  any  supposed  ratification  assume  the  benefit 
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of  the  contract.  The  cases  of  administrators  and  of  assignees  of 
^bankrupts  stand  npon  a  totally  different  footing.  The  doc-  r^tntfo 
trine  of  ratification  involves  this,  that  the  act  of  ratification  ^ 
shall  have  reference  to  the  time  when  the  act  was  done  which  the 
supposed  principal  professes  to  ratif/.  To  illustrate  onr  opinion,  we 
may  refer  to  the  case  of  an  ordinary  policy.  In  the  ordinary  policy, 
the  broker  who  effects  it  declares  tk  at  he  does  so  as  well  in  his  own 
name  as  for  and  in  the  name  and  najoes  of  all  and  every  other  person 
or  persons  to  whom  the  same  doth,  may,  or  shall  appertain,  &c. :  and 
the  person  who  sues  upon  it  must  be  either  the  broker  by  whom  it  is 
effected  or  the  person  on  whose  behalf  it  was  intended  to  be  effected. 
No  subsequently  acquired  interest  will  give  a  stranger  a  right  to  sue 
upon  the  policy.  The  case  of  Powles  v.  Innes,  11  M.  &  W.  10,t 
shows  the  course  which  ought  to  be  taken  where  the  interest  of  a  third 
party  intervenes.  It  was  there  held  that  a  person  who  assigns  away 
his  interest  in  a  ship  or  goods  after  effecting  a  policy  of  insurance 
upon  them,  and  before  the  loss,  cannot  sue  upon  the  policy,  except  as 
a  trustee  ifbr  the  assignee,  in  a  case  where  the  policy  is  handed  over  to 
him  upon  the  assignment,  or  there  is  an  agreement  that  it  shall  be 
kept  alive  for  his  benefit.  Parke,  B.,  there  says:  "The  plaintiff  can 
only  recover  an  indemnity.  Then,  what  has  this  party  lost,  if  he  has 
sold  his  interest  in  the  ship  irrespective  of  the  policy?  Banks^s 
interest  is  not  protected,  because  she  gave  no  authority  to  effect  the 
insurance.  Unless,  therefore,  there  was  some  understanding  that  the 
policy  should  be  kept  alive  for  her  benefit,  the  plaintiffs,  suing  on 
behalf  of  Page,  have  lost  nothing.  If  the  policy  had  been  handed  over 
with  the  bill  of  sale,  or  there  had  been  an  order  to  the  brokers  to  hand 
it  over,  the  case  would  be  different ;  then  the  parties  might  sue  as 
brokers  for  the  purchaser :  but  we  cannot'infer  that,  no  facts  being 
stated  *in  the  case  to  warrant  such  an  inference."  I  do  not  piti^o 
think,  that,  in  deciding  as  we  are  doing,  we  shall  be  doing  any  1 
injustice  or  contravening  the  intention  of  the  parties.  It  is  necessary 
that  underwriters  should  know  with  whom  they  are  contracting.  I 
decline  to  give  any  opinion  as  to  whether  or  not  a  broker  employed 
to  effect  insurances  for  several  persons  may  join  the  whole  m  one 
policy,  so  as  to  enable  each  of  the  persons  interested  to  maintain  an 
action  in  respect  of  his  several  interest.  It  is  not  desirable  to  discuss 
a  matter  which  is  not  now  before  the  Court.  It  is  enough  to  say  that 
the  defendant  in  this  action  is  sought  to  be  made  responsible  to  a  person 
with  whom  he  has  not  contracted. 

Keating,  J. — I  also  am  of  opinion  that  this  rule  should  be  made 
absolute.  We  have  been  very  much  pressed  by  Mr.  Brown  with  mer- 
cantile usage  and  convenience,  which  he  says  should  not  be  lightly 
disregarded.  But,  however  desirous  we  may  be  to  give  every  reason- 
able effect  to  mercantile  usage,  we  cannot  allow  it  to  contravene  any 
established  rule  of  law.  To  give  effect  to  the  alleged  usage  here,  if 
any  such  exists,  would  be  to  hold  that  a  man  may  sue  upon  a  contract 
which  was  not  made  by  him  or  on  his  behalf.  This  clearly  cannot 
be.  Bule  absolute. 
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A.,  at  tbf  teywtl  of  K,  «nd  on  liii  f  romiae  |h%(  ha  would  ahafe  a«7  loaa  or  Itabilitj  ha  aicbl 
tharaVy  inoor,  •oaapta4  a  hill  at  thraa  months  for  tha  aecommodation  of  C.  Ai  tha  matsritj  of 
tha  hill,  C.  haing  nnahla  to  maat  it,  it  was  ag^aad  hatwaan  tha  holdan  and  A.  and  C  (withoal 
tha  koowladga  of  B.)  that  anothar  hill  should  ha  drawn  for  tha  amoant,  fai  snbatitatioB  of  Ika 
formar  aooaptanca.  A.  having  haan  oUigad  to  paj  tha  saaand  hill,  snad  B.  an  hia  indawni^ : 
•^Haldy  thnt  B^a  liahiUty  on  his  qndartahing  was  ao|  diaohargad  by  tha  ranawal  of  tha  MU,^ 
tha  partias  not  standing  in  tha  position  of  oraditor  and  prinoipal  and  anraty. 

The  first  oount  of  the  declaration  stated,  that^  in  consideFatioa  that 
the  plaintiff,  at  the  request  of  the  defendant,  would  lend  his  name  to 
one  Robert  Read  on  a  bill  of  exchange  for  1102.  payable  three  montlis 
after  the  24th  of  October,  1859,  that  is  to  say,  b;  the  plaintiff  aoemt- 
ing  the  said  bill,  the  proceeds  thereof  to  be  applied  in  discharge  of  a 
certain  amount  then  payable  to  the  sheriff  of  Hampshire,  the  aefeod- 
ant  undertook  and  promised  the  plaintiff  to  share  with  him  any  loss 
or  liability  which  he  the  plaintiff  might  incur  in  respect  of  such  bill; 
and  that,  although  the  plaintiff  did  then  lend  his  name  to  the  said 
Robert  Bead  on  the  said  bill,  and  then  accepted  the  same  for  the  pu^ 
pose  and  on  the  terms  aforesaid,  and  the  proceeds  of  the  said  bill  were 
i^pplied  in  discharge  of  the  said  amount  so  payaUe  to  the  said  sheriff 
as  aforesaid,  and  the  plaintiff  afterwards  did  incur  a  certain  loss  or  lia- 
bility in  respect  of  the  said  bill,  by  being  compelled  to  pay  and  pay- 
ing the  amount  thereof,  that  is  to  say,  110/.,  in  discharge  ana  in  respect 
of  the  same,  and  all  things  had  happened  and  been  done  and  performed, 
and  all  times  had  elapsed  which  were  necessary  to  haye  happened  and 
to  haye  been  done  and  performed  and  to  haye  elapsed,  to  entitle  tbe 
plaintiff  to  haye  the  defendant  share  with  him  the  said  loss  or  liability, 
and  to  be  paid  by  the  defendant  one  moiety  of  the  said  sum  of  110/^ 
and  to  maintain  this  action,  yet  the  defendant  did  not  nor  would  share 
with  the  plaintiff  the  said  loss  or  liability,  or  pay  him  a  moiety  of  the 
said  sum  of  1102.,  or  any  part  thereof. 

There  was  also  a  count  for  money  paid  and  for  money  found  dae 
upon  accounts  stated. 

*7761  "^^  defendant  pleaded,-^first,  to  the  first  count,  *that  he  did 
-'  not  undertake  and  promise  as  therein  alleged, — secondly,  to 
the  first  count,  that  the  plaintiff  did  not  incur  a  loss  or  liability  as  in 
that  count  alleged, — thirdly,  that  before  action  the  plaintiff's  claim 
was  satisfied  and  discharged  by  payment, — fourthly,  to  the  first  count, 
that  the  supposed  promise  in  that  count  mentioned  was  obtained  and 
procured  from  him  by  the  plaintiff  and  one  Robert  Read  in  collusion 
with  him  by  fhiud  and  misrepresentation. 

Fifth  plea  to  the  first  count, — ''as  and  for  a  plea  on  equitable 
groundsy  — that  the  defendant  made  the  supposea  promise  in  that 
count  mentioned  at  the  request  of  one  Robert  jRead  and  in  considera- 
tion that  the  said  Robert  Read  should  draw  and  the  plaintiff  should 
accept  the  said  bill  of  exchange  in  that  count  mentioned,  payable  three 
months  after  date,  as  in  that  count  alleged^  and  not  otherwise ;  that 
the  said  bill  of  exchange,  at  the  time  it  became  due,  was  unpaid  by 
the  said  Robert  Read  and  dishonoured,  and  that  the  plaintiff,  with 
notice  of  the  premises,  gaye  no  notice  of  the  dishonour  of  the  said  bill 
to  the  defendant ;  that  thereupon,  to  wit,  on  the  21st  of  January,  1860, 
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and  after  the  said  bill  became  due  as  aforesaid,  it  was  agreed  by  and 
between  the  plaintiff,  the  said  Robert  Bead,  and  the  joint  stock  bank- 
ing company  called  the  National  Provincial  Bank  of  England,  the 
then  holaers  of  the  said  bill  of  exchange,  for  a  certain  good  and  suffi- 
cient oonsideration,  without  the  defendant's  consent  or  knowledge,  in 
order  to  give  the  said  Robert  Read  time  for  the  payment  of  the  amouirt 
due  on  the  said  bill  of  exchange  in  the  first  count  mentioned  for  a 
certain  period,  to  wit,  until  another  bill  of  exchange  thereinafter  men* 
tioned  should  become  due  according  to  the  tenor  and  effect  thereof, 
and  for  and  on  account  thereof,  that  the  plaintiff  should  accept  a  cer- 
tain other  bill  of  exchange,  to  be  drawn  by  the  said  Robert  Read  and 
^accepted  by  the  plaintiff,  bearing  date  the  80th  of  January,  t^trfra 
1860,  tor  the  amount  of  the  first^^mentioned  biU,  payable  a  cer-  ^ 
tain  time,  to  wity  four  months,  after  the  date  thereof  to  the  said  Robert 
Read  or  order ;  that,  in  pursuance  of  such  agreement,  the  said  Robert 
Bead,  without  the  consent  or  knowledge  of  the  defendant^  drew  the 
Iftst-mentioned  bill  of  exchange,  and  the  plaintiff,  with  knowledge  of 
the  premises,  accepted  the  same  in  that  behalf  for  securing  the  pay- 
ment of  the  amount  due  upon  the  said  bill  of  exchange  in  the  first 
count  of  the  declaration  mentioned,  and  for  and  on  account  thereof; 
that  the  last-mentioned  bill  of  exchange^  so  accepted  by  the  plaintiff 
as  last  aforesaid,  was  delivered  to  and  accepted  by  the  said  banking 
company,  the  holders  of  the  bill  in  the  first  count  of  the  declaration 
mentioned,  for  and  on  account  of  the  said  bill  in  that  count  mentioned, 
and  all  moneys  due  thereoU)  on  the  terms  aforesaid ;  and  by  reason  of 
the  premises  time  was  given  to  the  said  Robert  Read  to  pay  the  bill 
in  the  first  count  of  the  declaration  mentioned  without  the  defendant's 
consent  or  knowledge;  that  the  defendant  did  not  at  any  time  consent 
to,  approve  of,  or  ratify  the  said  agreement  so  made  between  the  plain* 
tiff,  the  said  Robert  Read,  and  the  then  holders  of  the  said  bill  in  the 
first  count  mentioned,  but  was  ready  and  willing,  at  the  time  the  bill 
of  exchange  in  the  first  count  of  the  declaration  mentioned  became 
due  and  payable,  to  share  with  the  plaintiff  any  loss  or  liability  which 
the  plaintiff  might  or  should  incur  in  respect  of  the  last-mentioned 
bill  of  exchange ;  and  that,  after  the  bill  of  exchange  in  the  first  count 
of  the  declaration  mentioned  became  due  and  payable  as  aforesaid,  and 
before  the  bill  of  exchange  secondly  above  mentioned  became  due  and 
payable,  the  said  Robert  Read  became  a  bankrupt,  within  the  mean- 
ing of  the  statutes  in  force  concerning  bankrupts,  and  that  *he  r«777 
was  at  the  time  of  the  oommencement  of  this  suit,  and  still  is,  '- 
an  uncertificated  bankrupt. 

There  was  a  farther  plea,  to  the  residue  of  the  deoUration,  of  never 
indebted. 

The  plaintiff  took  and  joined  issue  on  all  the  pleas ;  and  he  also 
demurred  to  the  fifth  plea,  the  ground  of  demurrer  stated  in  the  mar- 

Sin  being, — "  that  the  facts  alleged  in  the  plea  do  not  show  that  the 
efendant  was  in  the  position  of  a  surety  who  was  discharged  by 
reason  of  time  having  been  given  by  his  creditor  to  the  principal 
debtor,  and  discloses  no  answer  in  law  to  the  declaration."    Joinder. 
SoU,  in  support  of  the  demurrer.(a) — The  defendant  was  not  in  the 

(a)  Tbe  pointa  marked  for  argnment  on  the  part  of  the  plaintiir  were  m  foUowi  :— 
"  1.  That  the  fifth  plee  doea  not  show  that  the  defendant  waa  in  the  poi ition  of  a  luretj  who 
WAS  difcharged  bj  time  having  been  giren  bj  hia  creditor  to  the  principal  debtor: 
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position  of  a  surety  who  was  discharged  by  time  given  to  the  principal 
debtor.  The  original  bill  was  drawn  by  Bead :  the  plaintiff  became 
the  acceptor  at  the  request  of  Hearn,  the  defendant.  As  between  the 
plaintiff  and  Bead  and  the  defendant,  the  relation  of  creditor  and 
^T^S!  P^^^^P^^  A^^  surety  neyer  ^arose.  It  appears  that  the  plaintiff 
'  -'  oecame  surety  at  the  request  of  the  defendant.  When  Bead 
made  default  in  payment  of  the  billi  the  plaintiff  was  not  in  the  posi- 
tion of  a  creditor,  as  against  Bead ;  nor  could  he  be  until  he  paia  the 
bill.  The  plaintiff  having  thus  become  surety  for  Bead,  became 
liable  to  pay  the  bill  on  Bead's  default,  and  the  46fendant  became 
liable  to  contribute ;  but  the  plaintiff  would  have  no  right  of  action 
against  Bead,  or  claim  on  the  defendant  for  contribution,  until  after 
he  had  paid  the  bill.  As  between  the  three,  therefore,  the  relation  of 
creditor  and  principal  and  surety  never  arose.  [Willes,  J. — It  is 
enough  to  say  that  the  defendant's  promise  was  an  original  promise  to 
pay  half  what  the  plaintiff  should  become  liable  to  pay  on  account  of 
the  bill.]  2.  Upon  the  dishonour  of  the  first  bill,  the  plaintiff  was  not 
a  creditor  of  Bead,  but  a  joint  debtor*  with  him  to  the  holders  of  the 
bill,  and  therefore  could  not  give  time  to  Bead.  All  he  could  and  did 
do  was,  to  consent  to  the  holders  giving  time  to  Bead.  There  are 
many  cases  which  show  that  a  creditor  may  give  time  to  the  principal 
debtor  without  prejudicing  his  right  against  the  surety,  provided  he 
expressly  reserves  such  right.  It  is  so  laid  down  in  Owen  v.  Homan, 
4  House  of  Lords  Cases  997.  [Williams,  J. — So  thought  Lord  Cran- 
worth ;  but  Lord  Truro  thought  otherwise.]  Lord  St.  Leonards,  in 
Wyke  V.  Bogers,  1  De  Oex,  M'N.,  &  O.  408,  says  that  **  all  the  cases 
prove,  that,  where  an  instrument  is  taken  which  might  otherwise 
operate  as  a  discharge  of  the  surety,  there  will  be  no  discharge  if  the 
remedies  against  the  siireties  are  preserved."  In  Byles  on  Bills,  7tb 
edit.  217,  it  is  said :  "  It  has  been  repeatedly  held,  and  is  now  weU 
established,  that  a  discharge  by  the  creditor  to  the  principal  debtor 
will  not  discharge  the  surety,  if  there  be  an  agreement  between  the 
^7791  ^^^^^^^  ^^^  ^^^  principal  that  the  surety  shall  not  *be  thereby 
^  discharged,  albeit  the  surety  himself  is  no  party  to  the  stipula- 
tion; and  the  surety's  remedy  over  against  the  principal  is  intact^ 
whether  the  surety  be  or  be  not  a  party."  The  authorities  referred  to 
in  support  of  that  position  are,  Burke's  Case,  6  Yes.  809  n.,  Boultbee 
V.  Stubbs,  18  Yes.  20,  Ex  parte  Glendinning,  Buck  B.  C.  517,  £x 
parte  Garstairs,  Buck  B.  G.  560,  Harrison  v.  Gourtauld,  8  B.  &  Ad.  36 
(E.  G.  L.  B.  vol.  28>  Nichols  v.  Norris,  3  B.  &  Ad.  41  n.,  Cowper  v. 
Smith,  4  M.  &  W.  519,t  Smith  v.  Winter,  4  M.  &  W.  464,t  North  v. 
Wakefield,  13  Q.  B.  636  (E.  G.  L.  B.  vol.  66),  Owen  v.  Homan,  4 
House  of  Lords  Gases  997,  and  Kearsley  v.  Gole,  16  M.  &  W.  128.t 

*'  2.  That,  at  the  time  when  the  fint  bill  waa  renewed,  the  plidntiff  waa  a  debtor  npon  aneh 
bill  to  the  holder  thereof,  and  had  no  right  of  aotion  or  eli^m  againat  Read,  and  thai  he  wma  not 
a  creditor  giring,  bat  a  debtor  obtaining,  time : 

"  3.  That,  in  eqnitj,  the  plaintiff  and  the  defendant  were  in  the  poi ition  of  joint  WfeUM  for 
the  laid  Robert  Read :  that  both  therefore  were  eqnallj  bound  to  aaeertain  and  lee  to  th«  paj- 
ment  of  the  bill,  and  that  the  defendant,  haring  neglected  lo  to  do,  cannot  now  diieharge  bim- 
ielf  from  contribution,  bj  fhowing  that  he  had  no  notice  of  the  diahonovr  thereof  or  the  ^L^b- 
tiiPi  consent  to  the  renewal  thereof:  * 

"  4.  That  it  does  not  appear  bj  the  said  plea  that  the  defendant  haa  been  dolajed  or  pr^u- 
diced  by  any  act  of  the  pUintiff." 
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And  see  Davies  v,  Stainbank,  6  De  Oex,  M'N.,  &  G.  679,  cited  in 
Pooley  V.  Harradine,  7  Ellis  &  B.  437-440  (E.  0.  L.  R.  vol.  90).  The 
right  of  suing  the  surety  being  reserved  bj  the  agreement,  no  fraud  is 
committed,  the  surety  having  his  right  over  against  the  principal. 
[Williams^  J. — If  the  position  of  the  surety  is  deteriorated,  it  is 
difficult  to  understand  why  the  reservation  of  the  creditor's  right  as 
against  him  should  prevent  his  being  discharged  by  time  being  given 
to  the  principal  debtor.]  The  arrangement  for  the  renewal  of  the  bill 
could  not  prejudice  or  release  the  defendant.  No  time  was  actually 
given  by  the  plaintiff  to  Read.  He  was  in  the  position  of  a  person 
himself  obtaining  time  from  the  creditor.  3.  If  the  defendant  is  to  be 
treated  as  a  surety,  he  and  th.e  plaintiff  are  in  equity  in  the  position 
of  joint  sureties.  It  was  the  defendant's  duty  to  provide  a  moiety  of 
the  amount  of  the  bill,  on  Read's  failure  to  pay  it.  Having  inade 
default,  he  cannot  complain  of  his  co-surety  having  consented  to  post- 

E>ne  the  day  of  payment.  In  Dunn  v,  Slee,  Holt  N.  P.  G.  399  (E.  C. 
.  R.  vol.  3),  it  was  held,  that,  though  time  given  to  the  principal  will, 
under  certain  circumstances,  exonerate  a  surety,  yet  time  given  to  a 
surety  without  the  privity  of  his  co-surety,  will  not,  upon  his  paying 
*the  debt,  affect  his  right  of  action  for  contribution  against  r^^o/) 
such  co-surety.  [Williams,  J. — Is  this  a  case  of  co-surety-  '- 
ship  ? j     In  equity,  it  is  submitted,  it  is. 

Ooohey  GontTL{a} — Substantially  the  fifth  plea  is  a  ^ood  answer  to 
the  first  count  of  the  declaration.  The  defendant  made  the  promi.^e 
stated  in  the  first  count  solely  as  surety  for  Read :  and  by  time  given 
to  Read  without  bis  privity  and  consent,  the  defendant  was  damnified, 
and  consequently  discharged  from  his  suretyship.  [Ebls,  C.  J. — Way 
does  not  give,  he  obtains  time.]  He  goes  behind  the  back  of  Hearn, 
and  consents  that  time  shall  be  given  to  Read,  the  principal  debtor, 
for  payment  of  the  bill.  Hearn 's  position  is  thus  materially  altered. 
His  liability  was  as  surety  for  Read,  not  on  an  original  promise.  It  is 
not  contended  that  time  given  to  Read  would  have  the  effect  r#7oi 
*of  discharging  either  Way  or  Hearn  cU  law;  but  in  equity  it  '* 
has.  In  Greenough  v.  M'Clelland,  30  Law  J.,  Q.  B.  15,  it  was  held, 
that,  if  one  maker  of  a  promissory  note  signs  as  surety  only  for  the 
other,  and  the  payee  has  notice  of  this  when  he  takes  the  note  as 
security  for  money  advanced  to  the  principal,  he  cannot  give  time  to 
the  principal  without  the  consent  of  the  surety :  if  he  does,,  the  surety 
is  discharged  in  equity,  although  the  payee  has  never  agreed  to  treat 

(a)  The  pointi  marked  for  argament  on  the  part  of  the  defendant,  were  aa  follows : — 

'*  1.  That  the  fifth  plea  li  a  good  answer  to  the  canse  of  action  in  the  first  count  of  the  deel*> 
ration: 

"  2.  That  the  defendant  made  the  promise  in  the  first  count  as  surety  for  and  at  the  request 
and  for  the  sole  benefit  of  one  Robert  Read  as  the  intended  principal  debtor,  and  not  otherwise ; 
that  the  defendant  was  to  incur  liability  only  in  case  Read,  the  principal  debtor,  failed  to  duly 
pay  the  amount  of  the  bill  of  exchange  mentioned  in  the  declaration,  and  not  otherwise ;  and 
that,  after  such  bill  became  due,  the  defendant  was  discharged  from  his  promise  to  the  plaintiff 
by  time  haring  been  given  to  Read,  the  principal  debtor,  and  by  an  agreement  having  been 
made  between  Read,  the  plaintiff  and  the  then  holder  of  the  said  bill,  without  the  knowledge  or 
consent  of  the  defendant,  whereby  an  alteration  in  Read's  .lability  took  place,  and  time  was 
given  to  Read  for  the  payment  of  the  amount  of  the  said  bill,  and  whereby  the  defendant's 
remediet  against  Read  were  suspended : 

**  t.  That  the  defendant's  promise  in  the  declaration  was  discharged  hy  the  plaintilTs  act" 
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him  otherwise  than  as  a  pritH^ipal  party  liable  upon  the  note,  for,  aft 
eqaity  arises  from  the  relation  of  principal  ana  soreiy  and  notke 
thereof  to  the  payee ;  and,  if  the  surety  is  sued  upon  the  note  after 
such  time  given,  he  may  set  up  the  defence  by  way  of  plea  on  ecfoiiA- 
ble  grounds.  If,  therefore  Heam  had  been  a  surety  on  the  bill  itselC 
the  agreement  between  the  banking  company  and  the  principal  debtor 
would  clearly  have  discharged  him,  Way  knew  that  Heara  was 
surety  for  the  principal  debtor,  and  therefore  Way  would  hai^v  stood 
in  the  same  position  as  the  creditors,  if  Heam  had  been  a  party  to  tlie 
bill.  Heam  consented  to  guaranty  of  indemnify  Way  against  a  moiety 
of  the  loss,  in  the  event  of  the  dishonour  by  Kead  of  a  three  mouths' 
bill.  If  on  the  happening  of  that  ettent,  lieam  had  been  called  upon 
to  contribute,  he  might  have  sued  Read.  Way,  however,  behind  his 
back,  enters  into  an  arrangement  whereby  Heam's  hands  are  tied  for 
four  months  longer.  His  position,  therefore,  is  materially  and  preja- 
dicially  altered.  If  Way  had  not  been  party  to  the  arrangemeai  for 
renewing  the  bill,  ho  would  have  been  discharged.  Heam's  liability 
to  him  would  then  have  ceased.  {Willbs,  J. — Hean's  Ikbilily 
accrued  directly  upon  the  dishonour  of  the  fir9t  bilL] 

Sollf  in  reply,  was  stopped  by  the  Court. 
*7821  *Bkle,  G.  J. — ^It  is  a  well-recognised  rule  of  law,  that,  if  two 
^  persons  are  sureties  for  the  performance  of  an  act  by  a  third  on 
a  given  day,  and  time  is  given  by  one  without  the  consent  of  the  other, 
the  latter  is  discharged.  It  is  contended  on  the  part  of  the  defendant 
that  the  facts  stated  in  the  fifth  plea  bring  this  case  within  that  rule. 
It  seems  to  me,  however,  that  the  fhcts  stated  distinctly  negative  that 
relation  between  these  parties.  Bead  being  in  want  of  money,  Heam 
asks  Way  to  be  party  to  a  bill  at  three '  months  for  the  purpose  of 
raising  it,  agreeing  to  share  with  him  any  loss  or  liability  he  might 
incur  m  the  transaction.  A  bill  is  accordingly  drawn  at  that  date  f<^ 
1102.  by  Read  upon  Way,  which  Way  accepts  upon  the  fiiith  of 
Hearn's  promise.  The  bill  is  not  met  at  maturity  by  Bead,  and  is  in 
the  hands  of  the  National  Provincial  Bank  of  England,  The  plaintiff, 
Way,  might  have  incurred  loss,  and  Hearn  would  have  been  bound  to 
recoup  him  as  to  a  moiety,  if  the  bank  had  pressed  for  immediale 
payment.  But  they  give  time  to  Bead  and  to  Way,  without  any  com- 
munication with  Heam :  and  the  question  is  whether  this  was  a  giving 
time  to  the  principal  debtor  without  the  consent  of  the  eurety,  so  as  to 
discharge  the  lattef .  So  far  from  this  arrangement  operating  to  ths 
prejudice  of  Hearn,  it  was  manifestly  for  his  benefit;  for,  it  gave  Read 
a  chance  of  meeting  the  claim,  and  so  exonerating  both  Way  and 
Hearn  from  responsibility  in  respect  of  it.  At  all  events,  I  am  of 
opinion  that  the  obtaining  of  time  by  Way  for  himself  and  Bead  for 
the  benefit  of  Hearn,  does  not  bring  the  case  within  the  category  ca 
which  the  defendant  rests  his  defence. 

The  rest  of  the  Court  concurring, 

Judgment  for  the  plaintiC 
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•WlLgON  V.  HOLLINdS.    Jm.  21.  Cm 

TIm  Ckmit  wi  Mia«  ft  JadpiMiit  figkied  ftgainst  m  mmrrted  wo«ian  (ifeed  ta  »  ftme  «ol6),  bM 
MiAowl  eMtoy  Uwn  being  some  doabt  opon  the  affidaTiti  whether  she  had  not^  whea  she  cob* 
tracted  the  debt  with  the  plaintiff^  held  herielf  out  aa  being  anmarried. 

F1NLA8ON  moved  for  ft  rde  to  set  aside  the  judgment  and  all  subae* 

Saent  proceedings  in  this  caose,  with  costs,  on  the  ground  that  the 
efendant,  to  the  knowledge  of  the  plaintiff,  was  a  married  woman  at 
the  time  of  the  issuing  of  the  writ.  A  summons  for  the  same  purpose 
was  heard  before  Byles,  J.,  at  Chambers,  but  he  declined  to  make  any 
order,  referring  the  matter  to  the  Court,  with  a  stay  c(f  proceedings  in 
the  mean  time.  The  affidavits  upon  which  the  motion  was  founded, — » 
those  df  the  dcifendant  herself  and  of  two  other  persons,-'— alleged  that 
nhe  was  the  lawful  wife  of  one  Charles  Hollings,  who  was  living  (in 
India),  and  that  she  had  never  represented  herself  at  any  time  to  be 
other  than  b  married  woman ;  and  one  of  the  deponents  swore  that  he 
had  informed  the  plaintiff's  agent  before  the  gooos  in  respect  of  which 
the  action  was  brought  had  been  supplied,  that  she  was  a  married 
woman,  and  possessed  separate  property  derived  under  the  will  of  her 
first  husbana.  He  submitted  that  it  was  irregular  to  issue  a  writ 
against  a  married  woman,^*-citing  Roberts  v.  Andrews,  2  W.  Bl»  720, 
8  Wils.  124,  and  Tidd's  Practice,  9th  edit.  p.  194.  [Ebls,  G.  J.— The 
attorney  could  not  know  by  instinct  whether  the  party  were  married 
or  single.]  The  fetct  being  so,  the  writ  is  irregular,  whether  the 
attorney  knew  it  or  not.  Knowledge  can  only  be  material  in  respect 
df  costs.  [Eblb,  C.  J. — If  the  fact  be  that  the  defendant  is  a  married 
woDian,  it  is  deSA*  that  she  ahould  have  relie£  I  think  the  justice  of 
the  oase  will  be  answered  if  the  proceedings  are  stayed  without  costs. 
If  the  defendant  is  a  married  woman^  the  plaintiff  oannot  recover 
against  her.  The  affidavits  show  a  atrcmg  prim&  facie  oase  of  know- 
ledge.] 

*Sykes  showed  cause  in  the  first  instance,  upon  an  affidavit  vi^tTOk 
<d*the  plaintiff's  son,  who  swore  that,  in  the  course  of  the  several  ^ 
interviews  he  had  had  with  the  defendant,  she  spoke  of  the  income  she 
derived  under  her  ^'deceased  husband's  will,"  and  that  she  never  said 
anything  to  induce  him  to  believe  that  she  had  a  husband  living.  In 
Partridge  v.  Clarke,  5  T.  B.  194,  the  Court  refused  to  discharge  a 
married  woman  from  arrest,  on  common  bail^  where  it  appeared  that 
she  had  obtained  credit  pretending  that  she  was  «iBgle.  In  Luden  v. 
Justice,  1  Bin^h.  844,  8  J.  B.  Moore  846  (fi.  C.  L.  B.  vol.  17),  this 
Court  refused  m  an  action  against  a  feme  covert,  ii|>on  a  summary 
application,  to  cancel  the  bail-bond,  on  the  defeadaBt^  filing  a  common 
appearance,  where  much  of  the  debt  sued  for  was  oontracted  before 
the  defendant  disclosed  her  coverture,  where  she  had  acted  with  dupli- 
city, and  at  the  time  of  the  •application  was  residing  ont  of  the  iuris* 
diction  of  the  Court.  Park,  J.,  there  said :  '*  This  is  an  application  to 
the  discretion  of  the  Court,  and  we  must  decide  on  all  the  circum- 
stanoes  of  such  a  case  as  it  appeare  before  Uie  Court  In  the  present^ 
we  think  the  defendant  ought  to  be  left  to  plead  her  coverture.  The 
case  of  De  Gaillon  r.  L'Aigle,  1  Bos.  &  P.  8,  was  much  stronger  than 
the  present :  there,  the  husband  had  given  his  wife  a  power  of  attorney 
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to  transact  his  business,  and  himself  went  abroad.  But  the  Court  said 
they  would  not  discharge  the  defendant,  though  the  plaintiff  was 
acquainted  with  the  fact  of  her  coverture:  and,  upon  reference  to 
Waters  v.  Smith,  6  T.  B.  461,  it  appears  the  Court  said  in  that  case, 
that,  where  a  married  woman  imposed  upon  a  trader,  and  contracted 
on  her  own  credit,  they  would  not  relieve  her  in  a  summary  way.  In 
Pritohett  v.  Cross,  2  H.  BL  17,  Gould,  J.,  seemed  to  disapprove  of  the 
summary  proceeding  by  motion,  and  of  taking  the  fact  of  coverture 
*7R51  ^^^^  ^^^  defendant's  afGidavit,  *and  mentioned  the  case  of  Mrs. 
'°°J  Baddeley,— Hatchett  v.  Baddeley,  2  W.  BL  1079,— where  the 
Court  were  not  satisfied  with  an  affidavit,  but  put  her  to  plead  her 
coverture ;  and  he  said  that  he  had  always  understood  that  such  was 
the  course  both  in  the  Queen's  Bench  and  Common  Pleas.  In  Bar* 
field  i;.  The  Duchess  De  Pienne,  2  N.  R.  880,  the  defendant  had  never 
represented  herself  as  a  single  woman :  and  Heath,  J.,  said, '  In  Deerlj 
V.  The  Duchess  of  Mazarine,  2  Salk.  646,  where  a  verdict  was  foand 
against  the  duchess,  the  Court  refused  to  relieve  her,  though  her 
coverture  was  clearly  proved :  and,  if  there  be  any  case  in  modem 
times  more  recognised  than  another,  it  is  that  case.'  We  ought  not 
to  interfere  in  favour  of  the  present  defendant."  If  this  be  the  proper 
mode  of  deciding  such  a  question,  the  plea  of  coverture  is  useless. 

Finkuon,  in  support  of  his  rule. — ^If  the  plaintiff  knew  of  the  cover- 
ture when  the  writ  was  issued,  the  defendant  is  clearly  entitled  to  have 
it  set  aside.  If  it  could  be  shown  that  the  defendant  had  made  any 
representation  to  induce  the  plaintiff  to  believe  that  she  was  unmar- 
ried, she  would  not  be  entitled  to  costs.  In  Slater  v.  Mills,  7  Bingh. 
606  (E.  C.  L.  B.  vol.  20).  6  M.  &  P.  608,  the  defendant,  a  married 
woman,  was  arrested  upon  a  bill  of  exchange  which  she  had  given  for 
the  education  of  children  by  a  former  husband.  The  plaintiff  having 
been  apprised  of  the  second  marriage,  the  Court  discharged  the  defend- 
ant upon  a  summary  application,  although  she  had  given  out  that 
she  had  property  of  her  own,  and  that  the  bill  would  be  duly  paid. 
Tindal,  C.  J.,  in  giving  judgment,  said :  **  In  this  case  the  &ct  of 
coverture  is  placed  beyond  dispute :  and,  if  the  parties  went  to  trial 
on  the  plea  ot  coverture,  there  could  be  no  doubt  of  the  result,  so  that 
*7861  ^^^  ^^^  ^intermediate  expense  of  pleading  would  be  thrown 
^  away.  The  marriage  having  been  known  to  the  drawer  of  the 
bill,  the  defendant  is  entitled  to  apply  to  the  Court  for  her  disohaige: 
but,  as  she  induced  the  party  to  reoeive  the  bill  by  [mia-]representa- 
tions  as  to  her  means  of  payment,  the  rule  must  be  absolute  without 
costs." 

Erle,  C.  J. — It  is  extremely  inconvenient  at  all  times  to  discuss 
contested  facts  upon  affidavit  But,  upon  all  the  affidavits  here^  I 
cannot  avoid  arriving  at  the  conclusion  that  the  judgment  is  irregular, 
and  should  be  set  aside.  Although  I  am  of  opinion  upon  the  affida* 
davits  that  the  defendant  is  a  married  woman,  there  is  enoagh  of 
peculiarity  about  the  transaction  to  induce  me,  while  I  interpose  to 
save  the  defendant  from  further  useless  litigation,  to  say  that  the 
judgment  should  be  set  aside  and  the  proceedings  stayed  without 
costs. 

The  rest  of  the  Court  ooncurring, 

Bule  absolute  accordingly. 
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*Ia  the  Matter  of  the  Complaint  of  JOSEPH  BAXENDALE  r«»g. 
and  Others,  carrying  on  Business  under  the  Firm  of  PICK-  '- 
FORD  &  CO.,  against  THE  BRISTOL  AND  EXETER  RAIL- 
WAY  COMPANY.    Jan.  18. 

A  railway  Companj  p«rmitt«d  a  eani«r  (who  alio  aeted  aa  saperintendent  of  their  goodf 
trftffio)  to  hold  himself  out  aa  their  agent  for  the  reoeipt  of  goods  to  he  carried  on  their  line,  and 
hia  ofiee  as  the  receiTing  office  of  the  Companj ;  and  goods  were  reeelTod  bj  him  at  that  place 
wiihoat  reqairiag  the  senders  to  sign  conditions  which  the  Companj  required  all  other  carrien 
who  brought  goods  to  their  siationi  to  sign: — Held,  an  undue  preference,  and  the  subjeet  of  lui 
iujunetioQ  under  the  17  A  18  Vict  e.  21. 

BoYiLL,  Q.  0.,  in  Trinity  Term  last,  on  behalf  of  Messrs.  Baxendales, 
obtained  a  rule  calling  upon  the  Bristol  and  Exeter  Railway  Com- 
pany to  show  cause  why  a  writ  of  injunction  should  not  issue  against 
them  pursuant  to  the  Railway  and  Canal  Traffic  Act,  1854  (17  &  18 
Vict  c.  31),  enjoining  the  said  Company  to  desist  from  giving  undue 
or  unreasonable  preference  to  persons  delivering  goods  to  the  said 
railway  Company  at  Bristol,  to  be  carried  by  the  said  railway  Com- 
pany on  their  railway,  and  from  subjecting  the  complainants  to  undue 
or  unreasonable  prejudice  or  disadvantage  in  respect  of  goods  deli- 
vered by  them  to  the  said  Company  to  be  carriea  by  them  on  their 
said  railway ;  and  enjoining  the  said  Company  to  receive  from  the 
complainant3  at  Bristol  go^s  to  be  carriea  on  the  said  Company's 
railway  without  requiring  them  to  sign  the  conditions  referred  to  in 
the  said  affidavits,  unless  they  require  other  persons  to  aim  such  con- 
ditions ;  and  restraining  the  said  Company  from  subjecting  the  said 
complainants  in  their  trade  of  carriers  from  Bristol  to  any  undue  or 
unreasonable  prejudice  or  disadvantage  in  anv  respect  whatsoever  in 
respect  of  the  matters  referred  to  in  the  said  affidavits  or  some  of 
tbem :  and  why  the  said  railway  Company  should  not  pay  the  costs 
of  and  occasioned  by  the  application. 

The  motion  was  founded  upon  the  affidavits  of  Joseph  Marston,  the 

S;ent  of  the  complainants  at  Bristol,  of  George  Jones,  porter  to 
essrs.  Culverwell  k  Co.,  of  Bristol,  Manchester  warehousemen,  of 
John  *Jones,  porter  to  Messrs.  Linton,  Francis  &  Co.  of  Bris-  r«^oo 
tol,  Manchester  warehousemeD,  and  of  Arthur  Williams,  porter  '-  ' 
to  Messrs.  Waterman  k  Co.,  of  Bristol,  wholesale  boot  and  shoe  manu- 
facturers. 

The  affidavit  of  Joseph  Marston  stated  that  the  complainants  were 
in  the  habit  of  carrying  large  quantities  of  goods  for  tneir  customers 
from  Bristol  to  Exeter  and  other  places  on  the  Bristol  and  Exeter 
Railway,  delivering  them  for  that  purpose  to  the  said  Company  at  their 
railway  station  at  Bristol;  and  that  the  Bristol  and  Exeter  Railway 
Company  refused  to  carry  goods  from  Bristol  to  Exeter  and  other 
places  as  aforesaid  for  the  complainants,  unless  the  complainants  would 
sign  or  cause  to  be  signed  a  printed  paper  called  a  '*  forwarding  note," 
which  purported  to  be  a  request  to  the  Company  to  "receive  for 
transit,  as  per  address  and  particulars  on  this  note,  the  undermen- 
tioned goods,  on  the  conditions  stated  on  the  other  side."  These  con- 
ditions were  as  follows: — 

"  The  Bristol  and  Exeter  Railway  Company  give  public  notice,^ 
Firsty  that  they  will  not  be  answerable  for  any  article  conveyed  upon 
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their  railway,  unless  it  be  entered  and  signed  for  as  received  by  them, 
Bor  will  they  be  responsible  for  the  loss  of  or  injary  to  any  article  or 
articles  or  property  of  the  descriptions  following,  that  is  to  say,  gold 
or  silver  coin  of  this  realm  or  of  any  foreign  state,  or  any  gold  or 
silver  in  a  manufactared  or  unmanuiiactured  state,  or  any  precioos 
stones,  jewellery,  watches,  clocks,  or  time-pieces  of  any  description, 
trinkets,  bills,  notes  of  the  Governor  and  Company  of  the  Banks  of 
England,  Scotland,  and  Ireland  respectively,  or  of  any  other  bank  in 
Great  Britain  or  Ireland,  or  of  any  foreign  country,  orders,  notes,  or 
securities  for  payment  of  money,  English  or  foreign,  stamps,  maps, 
writings,  title-deeds,  paintings,  engravings,  pictures,  gold  or  silver 
*7891  P^^^  ^^  plated  ^articles,  glass,  china,  silks  in  a  mannfiustot^d 
^  or  unmanufactured  state,  and  whether  wrought  up  or  not 
wrouffht  up  with  other  materials,  furs,  or  lace,  or  any  of  them,  con- 
tained in  any  parcel  or  package  which  shall  have  been  delivered 
either  to  be  carried  for  hire  or  to  accompany  the  person  of  any  pas- 
senger  on  their  railway,  when  the  value  of  such  article  or  articles  or 
property  aforesaid  contained  in  such  parcel  or  package  shall  exoeed 
the  sum  of  101, 

**  Secondly,  that  they  will  not  carry  ot  allow  to  be  carried  upon 
their  railway  for  any  person,  unless  by  special  agreement,  any  aqua 
fortis,  oil  of  vitriol,  gunpowder,  lucifer  matches,  or  any  other  goods 
which  in  their  judgment  may  be  of  a  dangerous  nature;  and,  if  any 
person  send  by  the  railway  any  such  goods,  without  distinctly  mark* 
ing  their  nature  on  the  outside  of  the  package  containing  the  same, 
or  otherwise  giving  notice  in  writing  to  the  book-keeper  or  other  ser- 
vant of  the  Company  with  whom  the  same  are  left,  at  the  time  of  so 
sending,  he  will  be  liable,  by  Act  of  Parlianaent,  to  a  penalty  of  lOiL, 
which  will  be  strictly  forced,  as  will  also  the  amount  of  damage 
sustained  on  any  other  goods  by  means  of  the  aforesaid  dangerous 
articles. 

''Thirdly^  that  they  will  not,  until  further  notice,  undertake  to 
carry  upon  their  railway  for  any  person,  unld^  by  special  f^eement^ 
any  boiler,  cylinder,  boo,  or  single  piece  of  machinery^  or  single  piece 
of  timber  or  stone,  or  other  single  article,  the  weight  of  which  shall 
exceed  four  tons. 

**  Fourthly,  that  they  will  not  be  answerable  for  the  loss  of  or  for 
damage  to  any  goods  arising  from  fire,  civil  commotion,  tempesti  or 
the  act  of  God :  nor  for  loss,  detention,  or  damage  of  wrappers^  boxes, 
or  returned  empties  of  any  description,  nor  for  any  goods  put  into 
returned  wrappers,  boxes,  or  empties^  nor  for  any  goods  left  until 
*7d01  ^^^  ^^^  ^^  ^  order,  or  Im  or  ^warehoused  for  the  conveni- 
^  ence  of  the  parties  to  whom  they  are  consigned ;  nor  for  tho 
loss,  detention,  or  damage  of  any  package,  insufficiently  or  improperly 
packed,  marked,  directed,  or  described,  or  containing  a  variety  of 
articles  liable  by  breiaking  to  damage  each  other:  nor  for  leakage 
arising  from  bad  casks  or  cooperage,  nor  for  damage  to  cast-iron  work, 
furniture,  or  other  goods  of  light  construction.  And  they  give  notice 
that  no  daim  for  £image  will  be  allowed,  unless  made  within  three 
days  after  the  delivery  of  the  goods,  nor  for  loss  unless  made  within 
three  days  of  the  time  that  they  should  be  delivered. 

*'  Fifthly,  that  no  credit  can  be  allowed,  excepting  by  special  arrange 
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ment,  bat  all  goods  must  be  paid  for  either  preyiously  to  or  at  the 
time  of  delivery ;  and,  if  payment  be  refusea»  any  charge  for  rt^leli' 
▼cry  most  be  alao  defrayed,  in  addition  thereto.  If  goods  are  refaaed 
to  be  received  by  the  consignee,  for  any  cause  whatever,  they  will  be 
carried  back  and  redelivered  to  the  consignor  thereof,  who  will  be 
required  to  pay  the  charge  for  such  back-carriage  and  redelivery. 

"  Sixthly,  that  all  goods,  from  whomsoever  received,  or  to  whomso- 
ever belonging,  shall  be  subject  to  a  general  lien,  not  only  for  the 
carriage  of  those  particular  goods,  but  also  for  any  general  balance 
that  may  be  due  by  the  owners  or  by  the  public  carriers  of  such  goods 
to  the  said  Company ;  and  that  if  in  fourteen  days  after  notice  shall 
have  been  given  that  such  goods  are  detained  for  any  claim  of  the 
Company,  and  the  money  due  be  not  paid,(a)  the  goods  will,  at  the 
discretion  of  the  Company,  be  sold  by  auction  to  defray  the  Com- 
pany's  claims,  and  all  expenses  incurr^  thereon.  But  fish,  fruit,  and 
all  other  perishable  articles  will  be  disposed  of  at  the  discretion  of 
the  Company  immediately  after  giving  tne  above  notice,  and  without 
awaiting  the  expiration  of  the  above  period  of  fourteen  days. 

**'  Seventhly,  that  all  goods  addressed  to  places  within  the   r^k^rqi 
limits  of  the  Company's  local  regulations  for  delivery  of  goods  ^ 
from  the  different  stations  on  the  railway,  respecting  which  no  direc- 
tions to  the  contrary  shall  have  been  received,  will  be  delivered  by 
the  Company  at  those  places. 

^  Eighthly,  that  the  delivery  of  goods  will  be  considered  to  be  com- 
plete, and  the  responsibilities  of  the  Company  will  be  considered  to 
terminate,  when  the  goods  shall  be  unloaded  out  of  the  wagon,  van, 
cart,  or  truck,  and  placed  at  the  door  of  the  consignee ;  and  that  the 
cellaring  or  warehousing  of  them  will  be  at  the  owner's  risk  and  ex- 
pense ;  as  also  the  removal  of  goods  from  the  sender's  premises  into 
the  agent's  cart  or  wagon. 

'*  ifinthly,  that  they  will  not  und^  any  circumstances  be  liable  for 
loss  of  market  or  other  claim  arising  from  delay  or  detention  of  any 
train,  whether  in  starting^  or  at  any  of  the  stations,  or  in  the  course 
of  the  journey.  The  Company  do  not  undertake  to  send  goods  by 
any  particular  train,  if  there  be  an  insufficient  number  of  trucks  at 
the  station,  or  the  trucks  cannot  be  conveniently  used  for  the  purpose, 
notwithstanding  the  goods  may  have  been  taken  to  the  station  before 
the  time  appointed  by  the  Company. 

"  Tenthly,  that  all  goods  addressed  to  consignees  resident  beyond 
the  limits  of  the  Company's  local  regulations  for  delivery  of  goods 
from  the  different  stations  on  the  railway,  and  respecting  which  no 
directions  to  the  contrary  shall  have  been  received  previous  to  arrival 
at  the  station,  will  be  forwarded  to  their  destination  by  public  carrier 
or  otherwise  as  opportunity  may  offer ;  or  they  will,  at  the  discretion 
of  the  Company  by  whom  they  may  have  been  received,  be  suffered 
to  remain  on  the  Company's  premises,  or  be  placed  in  shed  or  ware- 
house, if  there  be  convenience  for  receiving  *the  same,  pending  r«7go 
communication  with  the  consignees,  at  the  risk  of  the  owners,  ^  *  ^ 
as  referred  to  in  clause  No.  4.  But  that  the  charges  of  such  carrier 
will  be  added  to  those  of  the  Company,  and  the  delivery  of  the  goods 
by  the  Company  will  be  considered  as  complete,  and  the  responsibility 

(a)  Sit. 
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of  the  Company  will  be  considered  to  have  ceased,  when  such  carriers 
shall  have  received  the  goods  for  farther  conveyance.  And  the  Com- 
pany hereby  give  notice  that  any  money  which  may  be  received  by 
them  as  payments  for  the  conveyance  of  goods  by  other  carriers  be- 
yond their  said  limits,  will  be  so  received  only  for  the  convenience  of 
the  consignors,  for  the  purpose  of  being  paid  to  such  other  carriers, 
and  will  not  be  received  as  a  charge  made  by  the  Company  upon  tbe 
goods  in  the  capacity  of  carriers  beyond  the  extent  of  their  own  rail- 
way :  and  the  Company  hereby  further  give  notice  that  they  will  not 
be  responsible  for  any  loss,  damage,  or  detention  that  may  happen  to 
goods  so  sent  by  them,  if  such  loss,  damage,  or  detention  occur  beyond 
their  said  limits. 

"  Eleventhly,  and  in  respect  of  all  goods  suffered  to  remain  upon 
the  Company's  premises,  or  placed  in  shed  or  warehouse,  or  not 
removed  from  the  Company's  wagons,  whether  so  remaining  bj 
direction  of  the  consignor  or  consignee,  or  while  awaiting  an  oppor- 
tunity of  further  transmission,  or  until  the  consignee  can  receive  the 
same, — the  Company  hereby  give  notice  that  such  goods  will,  after 
forty-eight  hours  from  their  arrival  (except  bricks,  ashes,  coal,  or 
coke,  and  suchlike  mileage  goods,  which  are  to  be  chargeable  firom 
twenty-four  hours  after  their  arrival),  be  subject  to  a  charge  of  4».per 
diem  for  demurrage,  Sundays  not  included.  Goods  will  be  warehoused 
at  a  reasonable  rate,  at  owner's  risk ;  the  goods,  nevertheless,  being  so 
held  by  the  Company  at  the  risk  as  aforesaid  of  the  consignors,  con- 
signees, or  owners  thereof. 

♦7Q31  *"  Twelfthly,  that  the  Companv  will  not  carry  acids  in  car- 
^  boys,  baskets  (light),  boilers  (iron),  castings  (light),  chains,  fur- 
niture, glass  (plate),  glass  (stained),  gunpowder,  hats,  iron  (wrought 
and  castings),  jewellery,  joiners'  work,  lace,  lucifer  matches,  machinery, 
monev,  musical  instruments,  naptha  in  carboys,  organs,  pictures,  pic- 
ture-n'ames,  prints  or  engravings,  statuary,  straw  (manufactured), 
sulphuric  acici,  teazels,  toys,  turpentine  in  carboys,  npholstery,  vitriol 
in  carboys,  goods  (light),  except  upon  a  special  agreement,  and  at  the 
risk  of  the  owners. 

"Thirteenthly,  that  the  above  conditions  applv  to  all  goods  received 
by  the  above-named  Company  at  all  or  any  or  their  offices  or  ware- 
houses, wherever  situated ;  ana,  as  to  all  goods  intrusted  to  them,  thej 
will  only  agree  to  carry  them  subject  to  the  above  conditions  and  to 
all  other  the  rules  and  regulations  of  the  said  Company. 

"  Fourteenthly,  that  the  Company  will  not  undertake,  excepting  by 
special  agreement,  to  convey  any  less  number  at  one  time  than  three 
beasts,  ten  calves,  fifteen  pigs,  or  twenty  sheep  to  any  Bristol  and 
Exeter  station ;  and  not  less  than  three  calves,  six  pigs,  or  ten  sheep 
to  any  Great  Western  or  South  Devon  station ;  nor  will  they  convey 
cattle,  pigs,  or  sheep  in  any  number  for  a  less  distance  than  seventeen 
miles  on  their  railway,  except  by  special  agreement.  And  they  hereby 
give  public  notice  that  they  will  not  be  responsible  for  any  lo», 
accident,  or  injury  in  respect  of  any  animal  conveyed  upoa  their 
railway. 

"  Fifteenthly,  goods  conveyed  at  special  or  mileage  rates  must  be 
loaded  and  unloaded  by  the  owners  or  their  agents,  and  the  Company 
will  not  be  responsible  for  any  risk  of  stowage,  loss,  or  damage^  how- 
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ever  caused,  nor  for  discrepancy  in  the  delivery  as  to  either  anantity, 
n  amber,  or  weight,  nor  for  the  condition  *of  articles  so  carried,    r^irg^ 
nor  for  detention  or  delay  in  the  conveying  or  delivery  of  ^ 
them,  however  caused. 

"Sixteenthly,  that  they  will  not  consent  to  carry  any  goods,  unless 
at  the  time  of  their  being  delivered  at  either  of  their  stations  for  con- 
veyance a  declaration  or  receiving-note  be  presented  to  the  Company's 
clerk  or  ofGicer  of  the  station,  setting  forth  the  goods  to  be  carried, 
according  to  their  correct  denomination,  their  weights  and  nimiber, 
and  the  address  of  the  party  to  whom  the  same  are  to  be  delivered. 
And,  if  any  goods  shall  be  untruly  or  incorrectly  declared  or  described 
in  any  such  declaration  or  receiving-note,  so  as  to  aifect  the  rate  to  be 
charged  for  the  carriage  thereof,  the  Company  will  not  be  responsible 
for  any  loss  or  damage  to  such  goods." 

The  affidavit  then  went  on  to  state,  that  the  deponent  on  behalf  of 
the  complainants  objected  to  sign  such  papers ;  out  that,  as  the  de- 
fendants refused  to  receive  or  forward  the  complainants'  goods  unless 
the  complainants  or  their  servants  signed  the  said  papers,  the  depo- 
nent, on  behalf  of  the  complainants,  and  in  order  to  prevent  the  stop- 
page of  their  trade,  had  been  compelled  to  sign  them  or  allow  the 
complainants'  porters  to  sign  them  on  their  behalf;  and  that  the 
deponent  was  informed  and  believed  that  the  Company  did  not  require 
persons  who  delivered  their  goods  at  the  Company's  receiving-offices 
at  Bristol  to  sign  the  said  conditions,  or  any  other  conditions, — the 
Company's  object  being  to  induce  persons  to  deliver  their  goods  at 
the  Company's  receiving-offices  instead  of  at  their  railway  station,  in 
order  to  ^et  the  profit  of  the  cartage  from  such  receiving-offices  to 
their  saia  station,  and  that  there  is  a  considerable  profit  to  the  com- 
plainants in  the  cartage  of  goods  to  the  said  station. 

The  affidavits  of  George  Jones,  John  Jones,  and  Arthur  Williams 
stated  that  the  deponents  had  been  *in  the  habit  of  delivering  r^trgs 
goods  at  the  receiving-offices  of  the  Bristol  and  Exeter  Bail-  '- 
way  Company  situate  in  High  Street,  Bristol,  for  the  purpose  of  bein? 
carried  to  various  places  on  the  Bristol  and  Exeter  Railway,  and  had 
never  been  required  to  sign  any  paper  containing  the  conditions  re* 
ferred  to  in  Marston's  affidavit,  or  any  other  conditions. 

The  affidavits  filed  in  answer  to  the  application  consisted  of  those 
of  Henry  Dykes,  the  traffic  superintendent,  William  Harwood,  the 
secretary,  and  John  Barry  Marwood,  the  chief  accountant  of  the  Bris- 
tol and  Exeter  Railway  Company,  and  of  James  Cresswell  Wall, 
described  as  a  common  carrier,  and  John  Goodland,  a  clerk  in  his 
employ.  The  three  former  denied  in  general  terms  that  any  preference 
or  advantage  was  given  by  the  Company  to  any  person  over  Messrs. 
Baxendale,  that  the  Company  were  not  in  any  way  interested  in  nor 
had  they  any  control  over  the  office  in  High  Street,  Bristol,  kept  by 
Wall,  and  described  as  "  the  receiving-offices  of  the  Bristol  and  Exeter 
Railway  Company,"  but  treated  Wall  as  the  "  sender"  of  all  goods 
coming  to  the  railway  from  that  office ;  and  that  the  complainants, 
when  bringing  goods  to  the  railway  for  carriage  on  the  line,  were  not 
required  to  sign  any  conditions  or  to  conform  to  any  regulations 
which  were  not  enforced  against  all  other  persons  bringing  goods 
there. 
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Wall's  affidavit  wm  to  tbe  following  effect : — I  carry  on  the  busi- 
ness of  a  common  carrier  for  hire  in,  amongst  other  places,  the  citj 
of  Bristol,  and,  in  connection  with  m;  so  carrying  on  such  businesa, 
I  have  an  establishment  in  High  Street,  in  the  city  of  Bristol,  known 
as  "  The  Universal  Goods  and  Parcel  Offioe  and  City  Cloak  Room.'' 
A  portion  of  my  business  is,  to  receive  at  such  establishment  goods 
*7961  ^^  P&rcels  intended  for  transmission  by  tbe  Great  Western,  tbe 
^  *Mialand,  and  the  Bristol  and  Exeter  Railways^  and  for  ship* 
ment,  and  to  cart  the  goods  and  parcels  so  received  to  railway  stations 
or  to  the  ship's  side.  I  seek  ana  obtain  a  profit  by  tbe  cartage  of  the 
goods  so  received  and  intended  for  transmission  by  railway  or  for 
shipment  The  sums  received  by  me  for  the  cartage  of  any  goods 
intended  for  transmission  to  any  station  on  the  railway  or  branch  rail* 
ways  of  the  defendants,  are  paid  entirely  by  the  owners  of  such  goods^ 
and  not  in  any  way  directly  or  indirectlv  by  the  defendants.  The 
defendants,  in  respect  of  any  goods  carried  from  and  to  any  station  on 
their  railway  or  branches,  make  a  railway  charge  from  station  to  sta* 
tion  which  does  not  include  any  sum.  tor  cartage  to  or  from  such  star 
tipns.  The  defendants  do  not  in  any  way  participate  in  the  moneys 
so  received  by  me  for  cartage ;  and,  in  respect  of  all  goods  carted  by 
me  to  the  Bristol  station  of  the  defendants'  railway,  I  am  required  to 
send  a  forwarding  note  or  special  contract  precisely  similar  in  all 
respects  to  that  required  from  tbe  complainants;  and  damages  and 
losses  are  settled  between  the  Company  and  me  upon  the  footing  of 
the  conditions  of  the  said  forwardmg  note.  For  the  convenience  of 
the  public,  and  in  order  to  protect  them  from  excessive  charges  b^ 
carriers  for  the  carUvge  of  goods  to  and  from  the  railway  stations,  it  is 
the  practice  of  railway  Companies  to  arrange  with  parties  to  cart 
^oods  to  and  from  the  railway  stations  at  moderate  charges,  not  exceed* 
ing  certain  fixed  rates,  and.  to  allow  the  parties  so  arranging  to  describe 
themselves  as  agents,  and  their  establishments  as  receiving^offices  of 
such  Companies.  I  have  heard  and  believe  that  the  London  and  North 
Western  and  the  Midland  Railway  Companies  adopt  this  practioe, 
and,  having  entered  into  some  such  arrangement  with  the  complain- 
^tfqfrt  ants,  allow  them  to  describe  themselves  as  agents,  *and  their 
-I  establishments  as  receiving-houses,  of  such  Companies.  The 
defendants  adopt  this  practice,  and  have  made  an  arrangement  with 
me^  under  which  I  agree  not  to  charge  for  the  cartage  of  goods  to  or 
from  the  defendants  stations  at  (among  other  places)  Bristol,  more 
than  moderate  charges,  not  exceeding  certain  fixed  rates;  and  ike 
defendants  allow  me  to  describe  myself  as  agent,  and  my  establishments, 
including  the  one  in  High  Street,  Bristol,  €u  reeeiving-hoiues  of  the  defend- 
ants ;  and  J  do  so  describe  myself  and  some  of  my  establishments, 
Tbe  defendants  have  not  anything  whatever  to  do  with  my  establish- 
ment in  High  Street,  either  as  to  expense,  management,  or  in  any 
manner  whatsoever. 

This  was  confirmed  by  the  affidavit  of  John  Goodland. 

The  rule  having  been  enlarged,  further  affidavits  were  filed  on  both 
sides*  On  behalf  of  tbe  complainants,  John  Marston,  a  clerk  in  their 
employ  at  Bristol,  deposed  that  be  had  been  in  their  employ  as  their 
sole  agent  at  Bristol  for  five  years;  that,  during  the  whole  of  sucb 
time,  communications  coming  from  the  goods  department  of  the  Bris« 
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tol  and  Exeter  Railway  Company  in  respect  of  the  oomplainant's  busi- 
ness bad  been  made  by  James  Cresswell  Wall,  who  acted  as  sole 
agent  and  manager  of  the  Company  for  their  goods  traffic  at  Bristol 
and  at  all  the  other  stations  upon  the  line,  and. all  letters  written  to 
the  deponent  on  behalf  of  the  Company  in  relation  to  the  goods  traffic 
had  always  been  signed  by  Wall  or  by  a  clerk  or  servant  in  his 
employ  on  behalf  of  the  said  Company ;  that,  in  communicating  as 
agent  of  the  complainants  with  the  Company,  the  deponent  had  neyer 
known  or  communicated  with  any  other  person  as  manager  of  the 
goods  traffic  on  their  line  than  Wall,  and,  whenever  he  had  made  ver- 
bal  complaints  to  or  inquiries  of  either  Mr.  Dykes,  *who  he  piTAo 
believed  was  the  superintendent  of  the  passenger  traffic  only  *- 
upon  the  line,  Mr.  Harwood,  the  secretary,  Mr.  Marwood,  the  chief 
accountant,  or  any  other  official  of  the  Company,  in  respect  of  goods 
traffic,  he  had  generally  been  referred  to  Wall,  who  thereupon  acted 
on  behalf  of  the  Company :  and  that  the  deponent  had  been  informed 
and  believed  that  Wall  employs  and  pays  all  the  clerks  and  porters 
in  the  goods  department  of  the  Bristol  and  Exeter  Railway  Company, 
and  that  the  control  and  management  of  the  said  department  was  left 
solely  to  Wall  at  Bristol  and  at  all  other  stations  on  the  line,  and  that 
he  alone  makes  all  arrangements  for  the  receiving  and  forwarding 
goods. 

The  statements  contained  in  the  last-mentioned  affidavit  were  corro- 
borated by  William  Garton,  a  carrier  at  Bristol,  John  Parsons,  a  tim- 
ber merchant,  and  others ;  and  they  were  not  controverted  by  the 
counter  affidavits* 

Kinglake,  Serjt.,  and  Montague  Smith,  Q.  C,  now  showed  cause.-*- 
The  affidavits  in  answer  to  this  appUoation  show  distinctly  that  all 
goods  received  by  the  Company  to  be  carried  on  their  line  are  received 
subject  to  the  same  conditions  as  those  exacted  from  the  complainants. 
The  only  question  therefore  remaining,  is,  whether  the  receiving-house 
of  Wall  is  the  office  of  the  Company.  This  is  distinctly  denied  by 
the  affidavit  of  Wall,  and  that  of  his  clerk,  Qoodland.  What  gives 
rise  to  the  ambiguity,  is,  that  Wall  acts  for  the  Company  in  the  capa- 
city of  superintendent  of  the  goods  traffic,  as  well  as  being  an  inde- 
pendent carrier.  But  his  duties  and  liabilities  in  each  character  are 
totally  distinct.  [Eble,  C.  J.— Suppose  goods  were  burnt  whilst  at 
the  reeeiving-office  of  Wall,  against  whom  would  the  remedy  of  the 
owner  be?]  If  against  the  *Company,  Wall  would  be  bound  pyog 
to  indemnity  them.  [Kbatino,  J. — Do  your  affidavits  show  *• 
that  the  Company  derive  no  pecuniary  advantage  from  allowing  Wall 
to  hold  himself  out  as  their  agent  and  traffic  manager  ?]  Not  in  dis- 
tinct terms :  but  there  is  enough  upon  the  affidavits  to  show  that  the 
Company  do  not  participate  in  the  profits  derived  from  the  cartage 
from  the  receiving-office  in  High  Street  to  the  railway  station. 

Booill,  Q.  C,  and  (7.  Pollock^  in  support  of  the  rule. — It  is  sworn, 
and  not  denied,  that  Wall  is  held  out  as  the  agent,  and  his  office  as 
the  reoeiving-office,  of  the  Company,  and  that  he  employs  and  pays 
all  the  clerks  and  porters  connected  with  the  goods  department  at  all 
the  stations  on  the  line.  No  explanation  being  given  of  this,  as 
between  the  public  and  the  Company,  the  office  in  BUgh  Street  must 
be  assumed  to  be  their  office,  or  at  all  events  they  are  estopped  from 
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saying  that  it  is  not.  At  this  office,  then,  the  Company  receiye  goods 
to  be  carried  on  their  lines  without  requiring  the  consignors  to  sign 
the  conditions  which  they  impose  upon  the  complainants.  A  delivery 
at  the  receiving-office  of  the  Company  is  a  delivery  to  the  Company. 
A  clear  case  of  undue  preference,  it  is  submitted,  is  therefore  made 
out,  and  the  rule  must  be  made  absolute. 

Erlb,  C.  J. — I  am  of  opinion  that  the  complainants  are  entitled  to 
have  their  rule  made  absolute.  The  contest  between  the  parties  was 
one  of  fact,  viz.,  whether  Wall  was  the  agent  of  the  Company  for 
receiving  and  forwarding  goods  on  their  line, — whether  persons  deli- 
vering goods  at  his  office  or  receiving-house  for  that  purpose  had  the 
security  of  the  Company's  liability  or  only  that  of  Wall.    It  is  clear 

*8001  ^  ^^^  ^^  ^^'  ^^^^'  ^^  Wall  *was  authorized  by  the  Company  to 
^  hold  himself  out  as  their  agent,  as  between  the  consignors  of 
the  goods  and  the  Company,  the  goods  are  received  by  the  Company 
The  passage  in  WalPs  affidavit,  in  which  he  says  *'  the  defendaDts 
allow  me  to  describe  myself  as  agent  and  my  establishments,  includ- 
ing the  one  in  High  Street,  Bristol,  as  receiving-houses  of  the  defend- 
ants," compels  me  to  come  to  the  conclusion  that  the  Company  are 
liable.  The  question  is  whether  Wall  was  a  carrier  distinct  from  the 
Company,  or  really  their  agent  for  receiving  and  forwarding  their 
traffic.  Beading  that  passage,  it  seems  to  me  that  Wall's  office  is,  as 
to  third  persons,  to  all  intents  and  purposes  the  office  of  the  Company, 
and  that  the  effect  of  the  arrangement  was  to  rive  Wall  an  advantage 
over  Messrs.  Baxendale  as  to  the  carriage  of  goods  which  the  law 
does  not  warrant.  On  that  ground,  I  think  the  rule  must  be  made 
absolute. 
The  rest  of  the  Court  concurring,  Rule  absolute,  with  costs. 


♦801         DAWSON  V.  HARRIS  and  Another.    Jan.  21. 

In  an  action  for  the  wrongful  diimitial  of  a  clerk,  with  a  oonnt  for  wages,  the  plaintiff 
obtained  a  rerdiot  on  the  Urit  coant,  and,  no  claim  being  urged  on  the  second  count,  theTcrdiet 
on  that  WM  entered  for  the  defendant!.  A  rule  for  a  new  trial  was  afterwards  granted,  "  the 
plaintiff's  eosU  of  and  oeeasioned  by  the  trial  already  had,  and  of  and  oecasioned  by  this  appH- 
eation,  to  abid§  tk*  mmhI  </  f Att  eaiwe."  On  the  second  trial  the  defendants  obtained  a  veidist 
on  the  first  count,  and  the  plaintiff  (who  had  then  discorered  that  there  had  been  a  mistake  in 
the  calculation  of  the  wages  due  to  him  at  the  time  of  the  dismissal)  had  a  rerdicton  theseeoad 
count,  for  4/.  19«. : — 

Held,  that  the  erent  eontemplated  by  the  rule  being  the  erent  in  retpeet  of  whieh  the 
eontest  took  place  upon  the  first  trial,  the  plaintiff*  was  not  entitled  to  the  oosts  mentieMd  in 
the  rule. 

This  was  an  action  against  the  defendants  for  the  wrongful  dismissal 
of  the  plaintiff,  a  clerk  in  their  employ.  Besides  a  count  for  the 
alleged  wrongful  dismissal,  there  was  a  count  for  money  due  to  the 
plaintiff  for  wages. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  London 
after  Trinity  Term,  1869,  when  a  verdict  was  found  for  the  plaintiff, 
with  1427.  18«.  4<f.  damages,  on  the  count  for  the  wrongful  dismissal, 
no  claim  being  insisted  upon  on  the  second  count,  on  which  therefore  a 
verdict  was  entered  for  the  defendants. 
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In  Michaelmas  Term,  1859,  the  defendants  obtained  a  rale  calling 
upon  the  plaintiff  to  show  cause  why  the  verdict  found  for  him  shoula 
not  be  set  aside  and  a  new  trial  had,  on  the  grounds  of  misdirection, 
surprise,  that  the  verdict  was  against  the  weight  of  evidence,  and  for 
excessive  damages.  This  rule  was  in  the  course  of  the  same  term 
made  absolute,  ''the  plaintiff's  costs  of  and  occasioned  by  the  said 
trial  already  had,  and  of  and  occasioned  by  this  application  to  the 
Court,  to  abide  the  ereni  of  this  caueeJ^ 

The  cause  was  tried  again  at  the  sittings  after  last  Trinity  Term, 
when  a  verdict  was  found  for  the  defendants  on  the  first  issue,  and  for 
the  plaintiff  on  the  second  for  4{.  19«.,  it  having  been  discovered  upon 
a  closer  investigation  of  the  accounts  that  the  defendants  were  indebted 
to  him  in  that  amount  for  wages. 

In  Michaelmas  Term  last,  the  plaintiff  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  surprise.    *This  rule  came  on  for  argu-    r«eOAo 
ment  on  the  20th  of  November  last,  and  time  was  taken  to   '- 
consider;  but,  the  Court  being  equally  divided,  the  rule  dropped* 
The  verdict  consequently  stood  for  the  plaintiff  for  4Z.  19«. 

OriffitSf  for  the  plaintiff,  now  moved  that  the  master  might  be 
directed  to  tax  ana  allow  to  the  plaintiff  his  costs  of  the  first  trial. 
The  11th  section  of  the  13  k  14  Vict,  c.  61  (a)  has  no  application  here: 
the  plaintiff  is  entitled  to  these  costs  under  the  words  of  the  rule, — 
the  event  of  the  cause  on  the  second  occasion  being  in  his  favour. 
This  ix^ay  be  likened  to  the  case  of  a  reference,  where  the  costs  are 
made  to  abide  the  event  of  the  award,  as  in  Wigens  v.  Cook,  6  C.  B. 
N.  S.  784  (E.  C.  L.  R.  vol.  95),  and  Jones  v.  Jones,  7  C.  B.  N.  S.  882 
(E.  C.  L.  R.  vol.  97). 

Ebls,  C.  J. — I  am  of  opinion  that  the  plaintiff  is  not  entitled  to  any 
costs.  The  declaration  consisted  of  a  special  count  for  the  wrongful 
dismissal  of  the  plaintiff  and  a  general  count  for  work  and  labour.  On 
the  ^first  trial,  no  claim  was  made  on  the  general  count  for  r»oAQ 
work  and  labour,  and  on  that  there  w^s  a  verdict  for  the  '- 
defendants.  But,  upon  the  count  for  the  alleged  wrongful  dismissal, 
there  was  a  verdict  for  the  plaintiff,  with  140^  damages.  In  Michael- 
mas Term,  1859,  the  defendants  obtained  a  rule  nisi  for  a  new  trial  on 
the  grounds  of  misdirection,  surprise,  that  the  verdict  was  against  the 
weight  of  the  evidence,  and  that  the  damages  were  excessive.  That 
rule  was  made  absolute,  and  it  was  ordered  that  the  plaintiff's  costs 
of  and  occasioned  by  the  trial  already  had,  and  of  and  occasioned  by 
that  application  to  the  Court,  should  abide  the  event  of  the  cause. 
Now,  the  obvious  meaning  of  those  words,  is,  the  event  in  respect  of 
which  the  contest  took  place  at  the  trial  and  upon  the  argument  of 

(a)  Wbioh  onsets,  **  that,  if  in  anj  Mtion  eommenced  after  the  paifing  of  this  Act  in  any  of 
Her  Hi^eaty'i  Courts  of  reoord,  in  oorenant,  debt,  detinue,  or  assumpsit,  not  being  an  action 
for  breach  of  promise  of  marriage,  the  plaintiff  shall  recover  a  sum  not  exceeding  20/.,  or  if  ia 
ADj  action  commenced  after  the  passing  of  this  Act  in  anj  of  Her  Mi^estj's  superior  Courts  of 
record,  in  trespass,  troTcr,  or  case,  not  being  an  action  for  malicious  prosecution,  or  for  libel, 
or  for  slander,  or  for  criminal  conrersation,  or  for  seduction,  the  plaintiff  shall  reoorer  a  sum 
not  exceeding  6<.,  the  plaintiff  shall  have  judgment  to  reooTcr  such  sum  onlj  and  no  costs, 
ozoept  in  the  cases  hereinafter  prorided  [s.  12],  and  except  in  the  case  of  a  Judgment  bj  default 
[but  see  19  A  20  Vict  e.  108,  s.  19} ;  and  it  shall  not  be  necessary  to  enter  any  suggestion  on 
the  reoord  to  deprire  such  plaintiff  of  costs,  nor  shall  such  plaintiff  be  entitled  to  costs  by  reason 
of  any  pririlege  as  attorney  or  oAeer  of  such  Court  or  otherwise." 
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the  rule,  and  in  respect  of  that  which  it  was  then  supposed  would  be 
in  contest  upon  the  second  trial.  Upon  that  bargain  the  parties  go 
down  again,  and  the  event  so  far  as  regards  tlie  matter  which  was 
before  in  contest  is  aminst  the  plaintiff.  But  upon  the  second  trial 
the  plaintiff  had  found  out,  that,  upon  a  more  accurate  investigatioa 
of  the  accounts,  a  sum  of  42.  19«.  was  due  to  him  for  salary,  and  for 
this  he  obtained  a  yerdiet,  the  verdict  being  for  the  defendants  upon 
the  substance  of  the  case,  viz.,  the  count  for  the  alleged  wrongful  dis- 
missal. The  event,  therefore,  of  the  second  trial  was  different  from 
that  of  the  first.  It  is  true,  the  plaintiff  gets  a  verdict  on  the  second 
occasion :  but  that  was  not  the  event  contemplated  bj  the  rule.  I  am, 
therefore,  disposed  to  leave  the  rights  of  the  parties  where  the  law  has 
placed  them. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  The  spirit  and 
meaning  of  the  rule  was,  that,  if  it  should  turn  out  that  the  rule  ought 
not  to  have  been  granted,  the  plaintiff  should  have  the  costs  of  the 
^gQ  4 1  first  *trial  and  of  the  argument ;  but  that,  if  the  event  of  the 
-'  second  trial  justified  the  rule,  he  should  not  The  result  of  the 
second  trial  shows  that  the  rule  was  justified,  and  consequentlv  the 
plaintiff  cannot  have  the  costs  of  the  first  trial. 

The  rest  of  the  Court  concurring,  Bnle  refused. 
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A  plidtttiff  if  6DtiH«d  to  the  ume  tim«  for  proeeeding  to  trial  mfWr  *  mlo  nado  alwolota  Jar 
a  now  trial,  at  ho  had  for  prooeediag  to  trial  origiaallyf 

Conaeqnentlyi  where  a  mle  had  boon  made  abBolnte  for  a  new  trial,  and  the  plaintiif  had 
gone  down  to  trj  at  the  tittiogt  after  Miehaelinai  Term,  bat  the  Jufy,  being  nnable  to  agree, 
were  diadharged  from  giving  a  rerdiotyHeld,  that  it  wai  not  oompetent  to  the  defendant  to 
take  down  the  record  for  trial  bj  proriio  at  the  siltingt  alter  Hilary  Term ;  the  plaintiif  not 
being  in  defaalt 

Indbrwick,  on  the  last  day  of  last  Hilary  Term,  moved  for  a  rule 
calling  apon  the  plaintiff  to  show  cause  why  the  defendant  should  not 
be  at  liberty  to  give  notice  for  the  trial  of  this  cause  at  the  sittings 
after  term. 

The  affidavits  upon  which  the  motion  was  founded  stated  that  the 
action  was  tried  before  the  Lord  Chief  Justice  at  the  sittings  at  Guild- 
hall after  Michaelmas  Term,  1869,  when  a  verdict  on  the  material 
issues  was  *found  for  the  defendant,  leave  being  reserved  to  r«oAa 
the  plaintiff  to  move  to  alter  the  verdict  or  for  a  new  trial :  that  ^ 
a  rule  was  accordingly  moved  for  and  made  absolute  for  a  new  trial : 
that  the  plaintiff  did  not  proceed  to  trial,  and  on  the  6th  of  June,  1860, 
the  defendant  obtained  a  rule  calling  upon  the  plaintiff  to  show  cause 
why  he  should  not  proceed  to  the  new  trial  at  the  sittings  after 
Trinity  Term,  1860,  which  rule  was  opposed  by  the  plaintiff,  and 
discharged,  the  Court  being  of  opinion  tnat  they  could  not  compel  a 
plaintiff  to  proceed  to  a  new  trial  any  faster  than  a  plaintiff  was  capa- 


806  OAKBLET  v.  OODDEEN.    H.  V.  1862. 

ble  of  being  made  to  proceed  to  the  first  trial  of  an  original  action : 
that,  on  the  30th  of  July,  1860,  the  plaintiff  (for  delay,  as  was  sur- 
mised) obtained  an  order  for  a  commission  to  examine  witnesses  at 
Calcutta,  and  for  a  stay  of  the  proceedings  until  the  first  day  of  Easter 
Term,  1861 ;  but  the  order  was  not  drawn  np  until  the  2d  of  Novem- 
ber, 1860,  and  the  commission  was  not  sent  out  to  Calcutta  until  the 
8d  of  December,  1860 :  that,  after  the  first  day  of  Easter  Term,  1861, 
the  commission  not  having  been  returned,  the  plaintiff  applied  by 
summons  to  have  the  time  for  its  return  enlarged,  but  his  application 
was  refused,  and  thereupon  the  defendant's  attorney  on  the  30th  of 
April,  1861,  gave  the  plaintiff's  attorney  a  twenty  days'  notice  to 
proceed  to  trial,  whereupon  the  plaintiff's  attorneys  on  the  same  day 
served  a  cross-notice  of  trial :  that  the  cause  was  in  the  paper  for  trial 
on  the  4th  of  July,  1861,  but,  a  sufficient  number  of  special  jurymen 
not  beiuK  in  attendance,  and  the  plaintiff's  counsel  declining  to  pay  a 
tales,  and  the  defendant's  counsel  abstaining  from  doing  so  in  the 
belief  that  an  offer  of  compromise  which  had  been  made  would  be 
accepted,  the  trial  went  off  for  want  of  a  jury :  that,  the  offer  of  com- 
promise not  having  been  accepted,  the  cause  came  on  for  trial  before 

*8071  ^y^^^f  ^'*  *^^  ^^®  sittings  after  Michaelmas  Term  last,  when 
■^  the  jury  were  discharged  without  being  able  to  agree  upon  a 
verdict :  that  the  defendant  was  recalled  to  India  by  his  master,  the 
King  of  Oude,  in  September  or  October,  1859,  and  has  now  been  kept 
in  this  country  for  upwards  of  two  years  since  his  said  recall,  for  the 

furpose  of  finishing  this  litigation,  and  his  position  and  prospects  in 
ndia  have  been  seriously  damaged  by  the  delay  in  his  return  to  that 
country,  and  his  means  have  been  exhausted  by  the  heavy  legal 
expenses  he  has  had  to  bear  in  defending  himself  in  this  action,  so 
that  any  further  delay  will  amount  to  an  absolute  denial  of  justice  to 
the  defendant:  that  the  defendant  is  a  Mahometan,  and  a  moulvie, 
which  latter  title  or  distinction  is  indicative  of  a  man  learned  in  the 
law  and  precepts  of  Mahomet,  and  requires  from  its  possessor  a  stricter 
observance  oi  the  ceremonial  of  the  Mahometan  reli^on  than  is  ex- 
pected from  an  ordinary  individual  professing  that  religion ;  and  that 
he  could  not  return  to  India  and  be  received  into  the  society  of  his 
co-religionists  and  equals  there,  without  first  performing  a  pilgrimage 
to  Mecca, — his  long  residence  in  a  Christian  country  rendering  such  a 
proceeding  absolutely  necessary,  and  without  which  he  would  be 
generally  avoided  by  all  the  devout  believers  in  Mahomet:  and  that 
the  pilgrimage  to  Mecca  can  only  be  performed  at  one  period  of  the 
year,  viz.,  about  the  end  of  the  month  of  June,  and  therefore,  in  order 
that  the  defendant  might  perform  such  pilgrimage,  it  would  be  neces- 
sary for  him  to  leave  England  not  later  than  the  month  of  May  next. 
He  referred  to  a  case  of  Humpage  v.  Rowley,  4  T.  R.  767,  where, 
upon  a  suggestion  that  the  plaintiff  wished  to  delay  the  trial,  Gibbs 
moved  that  the  defendant  might  be  at  liberty  to  carry  the  record 

♦8081  ^^^^  *^  ^"*^  ^^  ^'^®  ^^^^  assizes,  observing  that,  by  the  *com- 
J  mon  law,  the  defendant  could  not  carry  it  down  by  proviso; 
and  the  Court,  thinking  the  application  reasonable,  granted  a  rule 
absolute  in  the  first  instance,  saying  that  the  plaintiff  would  not  be 
damnified  by  it,  for  that,  if  he  chose  to  take  the  record  down  himself, 
the  costs  of  t'ais  application  must  be  paid  by  the  defendant.     [WlULS^t 
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J.,  referred  to  the  notes  to  the  case  of  Dennis  v.  Dennis,  2  Wms. 
Saund.  336.] 

Erls,  C.  J. — Upon  the  authority  of  the  case  of  Humpage  v.  Rowley, 
4  T.  R.  767,  I  think  the  rule  may  be  granted,  and  may  be  absolute  in 
the  first  instance,  notice  being  given  to  the  plaintiff  that  he  ma^  ^pplj 
on  the  first  day  of  the  sittings  in  banco  after  Term  to  rescind  it,  if  he 
shall  be  so  advised. 

The  rest  of  the  Court  concurring.  Rule  absolute.(a) 

Atacfiamara  now  moved  to  rescind  the  above  rule. — The  case  of 
Humpage  v,  Rowley  is  no  authority  here.  That  was  an  issue  out  of 
Chancery,  where  the  order  directs  the  time  and  place  of  trial :  Seton 


on  Decrees,  *2d  edit.  609.    Besides,  in  an  issue  out  of  Chanc-ery, 
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both  parties  are  actors.  This,  however,  is  the  case  of  an  action 
brought  in  the  ordinary  way,  the  conduct  of  which,  under  certain  well- 
known  restrictions,  is  allowed  by  law  to  the  plaintiff.  In  Banks's 
Case,  2  Salk.  662,  6  Mod.  246,  2  Ld.  Baym.  1082,  it  is  laid  down,  that, 
in  civil  actions,  the  defendant  shall  never  carry  down  a  cause  by  pro* 
viso,  till  there  be  a  laches  in  the  plaintiff,  except  in  causes  where  the 
defendant  is  an  actor.  The  case  of  Humpage  v.  Rowley, — ^the  report 
of  which  is  short  and  unsatisfactory,-— came  under  the  consideration 
of  this  Court  in  The  Staffordshire  and  Worcestershire  Canal  Company 
V.  The  Trent  and  Mersey  Canal  Company,  6  Taunt  577  (E.  C.  L.  R. 
vol.  1),  1  Marsh.  218  (E.  C.  L.  R.  vol.  4),  where  it  was  held,  that,  after 
a  new  trial  granted,  the  defendant  cannot  carry  the  cause  down  to 
trial  by  proviso  until  after  the  plaintiff  has  made  default  at  an  assize 
subsequent  to  the  motion.  Qibbs,  C.  J.,  there  says :  "  The  rule  is 
established,  that  the  defendant  cannot  carry  a  cause  to  trial  by  pro- 
viso till  there  has  been  a  default  of  the  plaintiff.  The  only  case  that 
comes  near  this  is  Humpage  v.  Rowley :  but  that  was  a  peculiar  case, 
on  an  issue  out  of  Chancery.  That  was  not,  strictly  speaking,  a 
carrying  down  of  the  record  by  proviso :  it  was  a  special  order,  and 
only  proves,  that,  where  the  plaintiff  hangs  back  from  carrying  down 
a  cause  out  of  Chancery,  which  ought  to  be  carried  on,  the  Court  will 
permit  the  defendant  himself  to  carry  down  the  record.  If  this  were 
an  authority  for  the  use  of  trial  by  proviso,  it  would  extend  much  too 
far :  it  would  go  to  all  cases.  Certainly,  there  can  be  no  judgment  as 
in  a  case  of  a  nonsuit  in  this  cause:  but  the  defendant  is  not  without 
remedy ;  he  may  take  down  the  cause  by  proviso,  but  he  cannot  do 
that  until  after  the  plaintiff  has  made  default."  The  plaintiff  has 
been  guilty  of  no  default  here.  He  may  be  if  he  neglects  to  go  to 
*trial  at  the  next  sittings:  but  he  has  the  same  time  for  pro-  r^oin 
ceeding  to  trial  after  a  rule  made  absolute  for  a  new  trial  as  he  '- 
had  in  the  first  instance.  And  this  equally  applies  to  the  case  of  a 
trial  before  the  sheriff:  Harrison  v.  Sutton,  12  M.  &  W.  807.t     There 

(a)  The  rale  wat  drawn  np  aa  folIowB : — **  Upon  reading,  Ae.,  U  is  ordered  that  the  defendant 
be  at  liberty  to  carry  in  the  Nisi  Prine  reeord,  and  to  enter  the  tame  for  trial,  and  girt  notice 
of  trial  in  thii  caate  to  the  plaintiif  for  the  tittings  after  this  Term—the  plaintiff  to  be  at  liberty, 
nevertheless,  to  apply  to  this  Coart  at  the  sittings  in  bano  to  be  holden  on  Thursday  next,  the 
6th  day  of  Febmary,  to  rescind  this  rule,  if  he  shall  think  fit :  And  it  is  farther  ordered,  that, 
in  the  erert  of  the  plaintiff's  giv^lng  notice  of  trial  and  proceeding  to  the  trial  of  this  oanse  at 
the  said  sittings,  the  defendant's  costs  of  and  occasioned  by  this  application  to  the  Conrt  shaU 
not  be  eosts  in  the  cause  against  the  said  plaintiiL" 
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is  no  reason  wliy  the  orfinary  rule  of  practice  should  be  departed 
from  in  this  case.  The  only  effect  of  this  application  can  be  to  give 
the  defendant's  counsel  an  additional  topic  of  prejndice  to  the  jury. 

Inderunek  showed  cause. — ^It  cannot  be  doubted  that  the  Court  had 
power  to  pronounce  the  rule  it  did ;  otherwise  the  defendant  never 
can  take  the  cause  down  to  trial  by  proviso  in  the  ordinarv  way: 
Phillips  V.  Dance,  9  B.  &  C.  769  (E.  C.  L.  R.  vol.  17),  4  M.  &  R.  684. 
[WiLLBS,  J. — There  will  be  a  default  if  the  plaintiff  does  not  proceed 
to  try  at  the  now  sittings.]  Humpage  v.  Rowley  was  followed  by 
this  Court  in  Bassett  v.  Osborne,  5  J.  B.  Moore  478  (E.  C.  L.  R.  vol. 
16).(o)  [Byles,  J. — There  was  no  default  in  Phillips  tf.  Dance.] 
The  circunnstance  of  the  record  being  an  issue  out  of  Chancery  does 
not  preclude  an  application  to  the  Judge  at  Nisi  Prius  to  put  off  the 
trial :  Buxton  v.  Lawton,  4  Camp.  168.  [Williams,  J. — You  arc  in 
effect  asking  us  to  take  from  the  plaintiff  the  control  of  the  cause  and 
give  it  to  the  defendant.]  The  defendant  merely  asks  for  a  special 
order  to  prevent  the  delay  and  .expense  he  will  necessarily  incur  by 
having  this  action  hanging  over  him  for  an  indefinite  period. 

Williams,  J. — I  think  this  rule  to  rescind  the  former  rule,  which 
was  issued  improvidently,  should  be  made  absolute.  It  is  clear  that 
*8in  ^^^^^  °*®  been  no  *default  on  the  part  of  the  plaintiff:  and, 
-'  that  being  so,  it  is  an  established  rule  of  practice  that  tbe 
defendant  has  no  power  to  take  down  the  record  for  trial  by  proviso, 
and  consequently  the  order  sought  for  by  the  defendant  here  could 
not  be  made  without  a  manifest  violation  of  that  established  rule. 
This  matter  was  mooted  as  early  as  the  reign  of  Charles  the  Second, 
in  a  case  of  Dennis  v.  Dennis,  2  Saund.  836,  where,  the  defendant  in 
error  having  taken  down  the  record  of  Nisi  Prius  and  proceeded  to 
trial  at  the  first  assizes  after  issue  joined,  it  was  moved  "  that  the 
postea  should  not  be  recorded,  but  that  there  should  be  a  new  trial :* 
and  for  matter  in  law  it  was  urged  "that  the  defendant  had  proceeded 
to  trial  before  his  time ;  for,  it  bein^  the  first  assizes  after  issue  joined, 
the  plaintiff  had  liberty  to  proceed  to  trial  or  not  at  his  election,  and 
before  he  had  made  default  the  defendant  could  not  have  a  trial  by 
proviso,"  To  this  Serjt.  Williams  adds  a  note:  "But  this  was  not  a 
trial  by  proviso,"  &o.  "Nor,  as  it  seems,  was  a  trial  by  proviso 
necessary  in  this  case ;  because  it  is  holden,  that,  on  an  issue  of  fact 
in  a  writ  of  error,  the  defendant  may  carry  down  the  cause  to  trial 
without  a  rule  for  trying  it  by  proviso,"  &o.  *'  It  is  however  true, 
that,  where  the  defendant  proceeds  to  trial  by  proviso,  he  oanDot  do 
80  until  the  plaintiff  has  been  guilty  of  laches  or  default  in  not  pro- 
ceeding to  trial  when  by  the  course  and  practice  of  the  Court  he  ougbt 
to  have  done."  The  cases  of  The  Staffordshire  and  Worcestershire 
Canal  Company  v.  The  Trent  and  Mersey  Canal  Company  and  Phillips 
V.  Dance  are  also  referred  to.  It  is  clear,  therefore,  that  that  is  the 
rule ;  and  it  ought  not  to  be  violated.  And  it  is  not  mere  matter  of 
practice,  but  of  principle.  The  plaintiff  is  dominus  litis,  and  has  a 
right  until  he  is  guilty  of  some  default  to  have  the  uncontrolled 
*8121  go^®^'^™®^*  ^^^  dominion  over  the  cause.  It  is  *sought  here 
^  to  change  the  position  of  the  parties  in  this  respect  It  cannot 
be  done. 

(a)  Thftt  also  wm  ad  Itiiie  ont  of  Chanoery. 
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WiLLES,  J. — I  am  of  the  same  opinion :  and  I  may  add  that  the 
116th  section  of  the  Common  Law  Procedure  Act,  1852,  recognises 
the  rule  as  stated  by  my  Brother  Williams ;  for,  it  enacts  that ''  nothing 
herein  contained  shall  affect  the  right  of  a  defendant  to  take  down  a 
cause  for  trial,  after  defauU  by  the  plaintiff  to  proceed  to  trial  according  to 
the  course  and  practice  of  the  Courts  That  is  an  express  legislative 
recognition  of  the  existing  law.  As  to  the  power  of  the  Court  to 
allow  the  defendant  to  give  notice  of  trial  and  to  carry  the  record 
down  for  trial  where  bv  the  practice  of  the  Court  he  cannot  do  so  by 
proviso,  I  have  yet  to  learn  that  such  a  power  exists.  In  the  case  of 
The  Queen  v.  Banks,  there  could  be  no  default,  and  consequently  no 
trial  by  proviso.  There,  Sir  Joseph  Banks  was  indicted  at  the  quarter 
sessions  in  Berks,  and  the  indictment  was  moved  to  the  Queen's  Bench 
by  the  prosecutor,  and  both  prosecutor  and  defendant  made  up  the 
record,  took  out  process,  and  carried  down  the  cause  to  trial  at  the 
assizes ;  and  the  defendant  put  in  his  record  first,  tried  it,  and  was 
acquitted.  The  prosecutor  moved  for  and  obtained  a  new  trial :  and, 
in  giving  judgment,  the  Court  say :  '*  In  civil  actions  the  defendant 
shall  never  carry  down  a  cause  by  proviso,  till  there  be  a  laches  in 
the  plaintiff,  except  in  causes  where  the  defendant  is  as  a  plaintiff,  as, 
in  replevin,  prohibition,  quare  impedit  (against  the  patron  only), 
which  are  to  have  return,  consultation,  and  the  writ  to  the  bishop. 
There  can  be  no  trial  by  proviso  in  a  cause  of  the  Crown,  because 
there  can  be  no  default  nor  laches,  nor  can  the  Crown  be  compelled  to 
trv  any  cause  by  Nisi  Prius,''  &o.  It  is  clear,  therefore,  that  even 
adopting  Mr.  InderwicKs  view  as  to  the  *form  of  the  applica*  r*81S 
tion,  the  defendant  is  not  entitled  to  the  assistance  of  the  (>3urt,  ^ 
unless  he  can  show  a  default  on  the  part  of  the  plaintiff.  Where  he 
cannot  have  a  trii^l  by  proviso  directly,  he  cannot  have  it  indirectly.  ^ 

Btlbs,  J.— I  am  of  the  same  opinion.  The  application  was  made 
to  me  at  Chambers ;  but  I  did  not  think  it  a  case  in  which  I  ought  to 
interfere.  When  the  parties  to  a  cause  are  at  issue,  the  plaintiff  has  a 
right  to  rest  on  his  oars  until  by  the  course  and  practice  of  the  Court 
he  is  compellable  to  proceed.  Where  a  new  trial  is  ordered  he  is  in 
the  same  position  as  to  proceeding  to  a  second  trial  as  he  was  when 
issue  was  first  joined.  He  must  be  guilty  of  a  default  before  the 
defendant  can  interpose  in  the  way  suggested. 

Bale  absolute,  the  plaintiff's  costs  of  and  occasioned  by  this 
application  to  the  Court  to  be  (his  7)  costs  in  the  cause  in 
any  event 


•THE  GREAT  CENTRAL  GAS  CONSUMERS  COMPANY  r^.. 

V.  CLARKK    Feb.  8.  L'^^* 

The  prio*  to  bo  ohaifod  for  (pu  Bopplied  to  tho  Metropolia  (m  well  aa  tho  qnality)  ia  ngnla- 
Cad  by  the  Metropolia  Om  Act,  1860,  23  A  24  Viet  e.  126. 

Where,  tberefere,  a  gaa  eompMi  j  nnder  tWr  prirate  Act  were  limited  to  a  oharge  of  4«.  per 
1000  enbio  feet  for  gaa  of  suoh  a  quality  aa  to  prodaoe  from  an  argaad  bamer  of  a  giren  aiie  a 
light  equal  in  iotenaity  to  the  light  of  tweWe  wax  oandlea  of  aiz  to  the  pound : — 

Held,  that,  on  the  coming  into  operation  of  the  public  Act,  under  which  they  were  eompelled 
(0  anpply  gaa  of  a  eonaiderably  better  quality,  the  company  were  Jnatifled  In  increaaing  the 
ehai|pe  to  any  aum  within  the  Bazimnm  authoriied  to  be  oharged  by  that  Act. 
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This  was  an  action  brought  by  the  plaiutifiGs  against  the  defendant 
for  the  recovery  of  11?.  4*.  Oct,  and  by  consent  and  under  an  order  of 
a  Judge  according  to  the  Common  Law  Procedure  Act,  1852,  the  fol- 
lowing case  was  stated  for  the  opinion  of  the  Court  without  any 
pleadings : — 

1.  The  city  of  London  is  supplied  with  gas  by  three  companies, — 
The  Chartered  Company,  The  City  Gas-Light  Company,  and  the 
Great  Central  Gas  Consumers  Company. 

2.  The  Chartered  Company  was  established  in  1809,  and  was  regu- 
lated by  the  following  Acts  of  Parliament,  viz.,  the  50  G.  3,  c.  163, 
54  G.  3,  c.  cxvi.,  56  G.  3,  c.  Ixxxvii.,  59  G.  8,  o.  xx.,  and  4  G.  4,  c. 
cxix. 

3.  The  City  Gas-Light  Company  was  established  in  1817,  under  the 
57  G.  3,  c.  xxiii.,  and  is  regulated  by  the  22  &  23  Vict.  c.  lii. 

4.  The  Great  Central  Gas  Consumers  Company  was  established  in 
1849,  and  regulated  under  the  14  &  15  Vict.  c.  Ixix.,  passed  in  1851. 

5.  The  districts  of  these  Companies  are  defined  in  the  map  men- 
tioned in  the  6th  section  of  the  Metropolis  Gas  Act,  1860,  23  &  24 
Vict  c.  125,  and,  with  that  of  the  Commercial  Company,  include  the 
whole  city. 

6.  These  Acts  and  the  tracing  from  the  said  map,  which  accom- 
panied the  case,  were  to  be  referred  to  as  part  of  the  case. 

7.  The  standard  of  illuminating  power  mentioned  in  s.  23  of  the 
Great  Central  Company's  Act  of  1851  (viz.  twelve  wax  candles)  was 
at  the  time  the  Act  passed  deemed  and  taken  to  be  and  is  in  fact  equal 
to  10.41  sperm  candles  of  120  grains,  and  not  more. 

^8151  ^^*  Under  and  in  accordance  with  the  provisions  of  the  said 
^  Act,  the  Great  Central  Company  did  from  and  after  the  time 
when  the  same  came  into  operation,  and  until  the  29th  of  September, 
1861,  produce  and  supply  to  their  consumers  common  gas  above  the 
said  standard,  and  sometimes  above  and  sometimes  below  an  illumi- 
nating power  of  twelve  sperm  candles  of  120  grains,  at  and  for  the 
rate  and  price  of  45.  per  1000  cubic  feet,  save  in  the  case  of  any  special 
contract. 

9.  In  June,  1859,  the  Great  Central  Company  made  and  entered 
into  a  contract  with  the  Commissioners  of  Sewers  of  the  city  of  London, 
being  the  local  authority  of  the  said  city,  to  supply  the  public  lamps 
within  the  jurisdiction  of  the  Commissioners  for  three  years  from  the 
24th  of  June,  1859,  which  contract  was  made  and  existing  before  the 
1st  of  January,  1860,  and  at  the  time  of  the  passing  of  the  Metropolis 
Gas  Act,  1860. 

10.  From  and  after  the  making  of  the  said  contract,  the  Company  in 
accordance  therewith,  until  the  29th  of  September,  1861,  supplied  the 
Commissioners  and  their  other  customers  with  gas  above  the  standard 
fixed  by  their  Act  of  1851,  and  sometimes  above  and  sometimes  below 
an  illuminating  power  of  twelve  sperm  candles  of  120  grains. 

11.  On  the  Ist  of  January,  1860,  and  from  thence  until  the  29th  of 
September,  1861,  the  rate  taken  and  charged  by  the  Great  Central 
Company  for  gas  was  4*.  per  1000  cubic  feet. 

12.  Before  the  2d  of  September,  1861,  viz.,  on  the  1st  of  September, 
1861,  the  plaintifEj  and  the  other  two  companies  elected  to  adopt  the 
provisions  of  the  Metropolis  Gas  Act,  1860,  :  elating  to  price,  purity, 
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and  illaminating  power  of  gas,  as  from  the  29tli  of  September,  1861 
pursuant  to  the  provisions  of  the  said  Act. 

18.  Having  so  elected,  the  chairman  of  the  said  *three  Com-   ^^^s^  ^ 

Sanies,  on  the  2d  of  September,  1861,  with  the  authoritv  of  the  ^ 
irectors  of  the  said  Companies,  signed  and  sent  to  their  customers 
the  following  circular : — "The  legislature  having,  after  full  inquiry, 
passed  an  Act  for  regulating  the  supply  of  gas  to  the  Metropolis, 
requiring  under  heavy  penalties  a  greatly  increased  standard  of  illu- 
minating power  and  purity,  which  will  necessarily  involve  an  increased 
cost  of  production,  we  beg  to  inform  you  that  the  Companies  supply- 
ing the  city  of  London  with  gas  will  on  and  after  Michaelmas  next  be 
brought  under  the  provisions  of  that  Act,  and  that  the  future  charge 
will  be  at  the  rate  of  4«.  6d.  per  1000  cubic  feet  for  the  ordinary  coal- 
gas." 

14.  Such  circular  was  sent  by  the  plaintiffs  to  the  defendant,  and 
received  by  him  on  the  2d  of  September,  1861. 

15.  On  and  after  the  29th  of  September,  1861,  the  plaintiflFs,  in 
pursuance  of  the  Metropolis  Gas  Act,  1860,  and  their  election  to  adopt 
it,  have  manufactured  and  supplied  their  customers  with  gas  of  and 
above  the  standard  of  purity  and  illuminating  power  of  the  common 
gas  required  by  the  said  Act  of  1860,  and  no  other,  viz.,  twelve  sperm 
candles  of  120  grains,  and  contend  that  they  are  entitled  to  charge  at 
or  for  the  rate  or  price  of  4«.  6d.  per  1000  cubic  feet. 

16.  The  standard  fixed  by  the  said  Act  is  higher  than  the  standard 
fixed  by  the  Great  Central  Company's  Act  of  1851. 

17.  The  production  and  supply  of  gas  of  the  standard  required  by 
the  Act  of  1860  involves  an  increase  in  the  cost  thereof  over  and  above 
the  cost  of  production  and  supply  of  gas  of  the  standard  fixed  by  the 
Act  of  1851,  which  may  be  taken  for  the  purpose  of  this  case  at  Sd. 
per  1000  cubic  feet. 

18.  The  defendant,  who  occupies  premises  in  the  *city  of  r#o-i7 
London,  and  within  the  plaintifib'  district,  has  on  and  since  L  ^1/ 
the  29th  of  September,  1861,  consumed  by  meter  81,800  cubic  feet  of 
gas  to  December  18th,  1861,  manufactured  by  the  plaintiffs  of  and 
above  the  standard  purity  and  illuminating  power  of  common  gas 
required  to  be  supplied  by  the  Act  of  1860.  The  plaintiffs  have 
charged  him  4«.  6d.  per  1000  cubic  feet  for  such  gas.  He  contends 
that  they  cannot  charge  more  than  4s,  per  1000  cubic  feet.  The 
defendant  has  paid  for  such  gas  at  the  rate  of  4«.  per  1000  cubic  feet; 
and  the  only  question  in  dispute  is,  whether  the  plaintiffs  are  entitlc^l 
to  charge  more  than  4«.  per  1000  cubic  feet. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plain- 
iif6  were  entitled  to  charge  4^.  6(i  per  1000  cubic  feet  for  common 
gas  consumed  by  meter,  of  and  above  the  purity  and  illuminating 
power  required  by  the  Metropolis  Gas  Act,  1860,  supplied  to  the  de- 
fendant since  the  29th  of  September,  1861 ;  and  whether  the  plaintiflfe 
were  not  precluded  from  demanding  and  receiving  more  than  4«.  per 
1000  cubic  feet,  by  the  24th  section  of  their  Act. 

If  the  Court  should  be  of  opinion  that  they  were  so  entitled,  and 
were  not  so  precluded,  judgment  was  to  be  entered  for  the  plaintiflfe 
for  los.  lOd  and  the  costs  of  suit  on  the  higher  scale.    If  tne  Court 
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should  be  of  tbe  contrary  opinion,  judgment  was  to  be  entered  for  the 
defendant,  with  costs  as  aforesaid. 

Sir  F.  Kelly,  Q.  C.  (with  whom  was  Luah,  Q.  C),  for  the  plain- 
♦8181   ^iffs.(a)-— The  question  for  the  determination  •of  the  Court  in 

^  this  case  depends  apon  tbe  constraction  to  be  put  upon  a  few 
sections  of  the  Great  Central  Gas  Consumers  Act,  1851  (14  k  15  Vict 
c.  Ixix.),  and  the  Metropolis  Gas  Act,  1860  (23  &  24  Vict.  c.  125^ 
♦8191     /  ^^®  ^^^  section  of  the  former  the  quality  of  gas  to  "be  sup- 

-'  plied  by  the  Company  is  defined,  and  by  s.  24  the  price  is 
limited.  The  23d  section  enacts  '*  that  all  gas  supplied  by  the  Com- 
pany shall  be  of  such  quality  as  to  produce  irom  an  argand  burner 
having  fifteen  holes  and  a  seren-inch  chimney,  and  consuming  five 
cubic  feet  of  gas  per  hour,  a  light  equal  in  intensity  to  tbe  light  pro- 
duced by  twelve  wax  candles  of  six  in  the  pound  burning  120  grains 
per  hour,  and  such  gas  shall  be  superior  in  purity  to  the  gas  in  com- 
mon use  supplied  at  or  about  the  7th  day  of  December,  1849,  by  any 
of  the  Companies  who  then  lighted  the  city  of  London  or  any  part 
thereof  with  gas."  And  s.  24  enacts  'Hhat  it  shall  not  at  any  time 
be  lawful  for  the  Company  to  demand  and  receive  from  any  person  or 
corporation  who  shall  use  or  bum  gas  manufactured  or  purcoased  and 

(a)  Tbe  point!  marked  for  argument  on  the  part  of  the  plaintifff,  were  at  follows :— > 

« 1.  That  the  24th  section  of  the  plaintiffs'  Act  of  1851  does  not  apply  to  tbe  gas  of  bigbsr 
quality  which  the  Act  of  1860  compels  the  plaintiffs  to  supply : 

**  S.  That  the  Ad  of  1861  is  a  parliamentary  contract  for  the  snpply  of  ^aa  of  a  speeifled  qnal- 
Ity  at  a  specified  price ;  and  that  the  23d  and  24th  sections  should  be  construed  tofcther  and 
with  the  recitals : 

**  8.  That  (he  Act  of  1880  is  another  parliamentary  contract  for  the  supply  of  a  commodity  in 
tome  respects  diftrent  and  more  eipensire  to  produce,  and  upon  different  conditions,  and  at  a 
different  prioe : 

**  4.  That  one  olijeci  of  the  Act  of  1860  is,  to  place  the  Companies  to  which  H  lulatM  en  aa 
equality  with  respect  to  the  provisions  of  the  Act,  as  is  shown  by  the  recitals  '  that  tbe  legula- 
tions  to  which  those  Companies  are  subject  are  not  uniform,  and  it  is  expedient  that  proTirioa 
be  made  for  the  due  regulation  of  all  Companies  and  persons  supplying  gas  within  the  Metrepelis;' 
and  that  this  ol^ect  would  be  defeated  if  tbe  price  fixed  by  the  plaintifb'  Act  of  1861  applied  te 
the  gas  required  by  the  general  Act  of  1860 : 

<<  6.  That  s.  14  of  the  Act  of  1860,  which  makes  it  compulsory  upon  the  gas  Company  in  the 
case  thereby  provided  for  to  supply  the  consumer  with  gas  at  the  rate  prescribed  by  the  Act,  Is 
Inconsistent  with  the  prioe  fixed  by  the  Act  of  1861,  applying  to  the  gas  supplied  under  the  A«t 
•fl860: 

**  6.  That  s.  19,  which  enables  gas  Companies  to  contrsct  suli||eet  to  the  proTisioAs  ef  tbe  A«t 
of  1860,  is  inconsistent  with  the  continuing  application  of  s.  24  to  tbe  Act  of  1861 : 

**  7.  That  s.  86  of  the  Act  of  1860  is  also  inconsistent  with  the  defendant's  contention ;  and 
that  the  prorisions  of  the  Act  as  to  price,  purity,  and  illuminating  power  an  assumed  as  of 
course  applying  together  to  the  Company  adopting  the  Act : 

«  8.  That  the  plaintiffs  have  adopted  the  Ad  under  this  section,  and  are  by  ita  tanns  entitlsd 
to  tbe  benefit  of  all  its  proTisions : 

'<  9.  That  8.  36  of  the  Act  ot  I860  is  inconsistent  with  the  defendant's  ticw;  by  prohibitisg 
Companies  from  charging  more  than  the  price  fixed  by  the  Act,  it  authorises  them  to  chaige  u 
much: 

«  10.  That  s.  40  of  the  Ad  of  1860  assumes  that  4«.  6dL  per  IMO  cubie  ftd  la  a  reaseaakk 
price  for  gas  of  the  purity  or  illuminating  power  required  by  the  said  Act,  and  that  the  aecsf- 
sary  effect  of  this  Act  would  be  to  advance  the  price  to  that  sum ;  and  it  must  be  assumed  tbit 
the  legislature  fixed  the  limit  upon  satisfactory  CTidenoe  of  the  cod  of  producing  gas  of  tbs 
purity  and  illuminating  power  fixed : 

« 11.  That  a  provision  in  the  Act  relating  to  the  subject-matter  does  not  apply  to  a  dif^test 
subject-matter  added  by  another  Act  of  Parliament,  although  the  Acts  may  in  some  respeets  be 
in  pari  materia,  unless  it  is  reasonable  and  right  that  it  should  do  so ;  and  it  is  neither  rmioa- 
able  nor  right  that  a  provision  as  to  prioe  tnade  by  the  legislature  with  refefenee  to  the  eost  of 
producing  gas  of  one  quality  should  apply  to  a  gas  of  a  quality  more  expensive  to  produfls^ 
required  to  be  made  by  a  subsequent  Act  of  Parliament." 
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■applied  bj  the  Gompanj;  eitlier  for  public  or  private  use,  aad  used 
by  the  meter,  any  sum  exceeding  the  rate  of  is.  per  cubic  feet  of  such 
gas."    Under  the  Act  of  I860,  the  q[uality  of  gas  which  all  Com- 

Skuies  are  bound  to  supply  is  purer,  viz.  equal  to  twelve  sperm  caa- 
es.  The  question  is,  whether  the  price  to  be  charged,  as  well  as  the 
quality  of  the  gas  to  be  supplied,  is  not  now  regulated  by  the  latter 
*Act.  It  is  submitted  that  the  plaintiff  are  no  longer  bound  t^qqa 
by  the  price  limited  in  the  private  Act.  The  object  of  the  '- 
Metropolis  Gras  Act,  1860,  was,  to  introduce  one  uniform  system  of 
regulations  as  to  quality  and  price  to  govern  all  the  Companies  sup- 
plying gas  to  the  metropolis.  The  preamble  states  that  *'  whereas  the 
following  gas  Companies  (naming  several,  the  plaintiffs  amongst  the 
number)  or  some  of  them  are  respectively  incorporated  under  the 
authority  of  Parliament  for  the  purpose  of  supplying  several  districts 
of  the  metropolis  with  gas,  and  the  said  Companies,  instead  of  sup* 
plying  ^as  by  several  mains  in  the  same  district,  have  agreed,  as  far 
as  possible,  each  one  to  confine  its  supply  to  a  separate  district^  in 
order  to  economize  capital  and  avoid  the  too  frequent  opening  of  the 
public  streets,  and,  subject  to  the  provisions  and  restrictions  of  this 
Act,  it  is  expedient  that  such  districting  should  receive  the  sanction 
of  Parliament ;  and  whereas  the  regulations  to  which  those  Companies 
are  subject  are  not  uniform ;  and  whereas  it  is  expedient  that  pro- 
vimon  be  made  for  the  due  regulation  of  all  Companies  and  persons 
supplying  gas  within  the  metropolis."  The  Act  then  proceeds  to 
assign  districts  to  the  several  Companies,  by  a.  6.  The  14tb  section 
enacts,  that  "  every  gas  Company  from  time  to  time  supplying  gas 
within  any  district  shall,  as  to  any  premises  or  street  within  such 
district  not  already  supplied  with  gas,  and  which  shall  lie  within 
fifty  yards  of  any  existing  mains,  at  their  own  expense,  on  being 
required  by  the  owner  or  occupier  of  any  premises  within  the 
district  or  in  part  within  the  district,  who  shall  contract  for  not 
less  than  two  years  to  pay  gas-rates  in  respect  of  such  supply  to 
an  amount  equal  to  20  per  cent  upon  the  outlay,  provide  and  lay 
all  proper  and  sufficient  communication,  service,  and  other  pipes 
up  to  the  premises  of  such  owner  or  occupier,  to  communicate 
*with  the  gas  Company's  mains,  and  shall,  if  so  required  by  r«oQi 
the  owner,  occupier,  or  local  authority,  furnish  him  or  them,  at  '- 
the  rate  prescribed  by  this  Act,  with  a  supply  of  gas  for  the  purpose 
of  bein^  used  in  or  on  the  premises,  or  for  lighting  the  street,  and,  if 
0o  required  by  the  owner  or  occupier,  furnish  him  with  one  or  more 
meters  for  ascertaining  the  quantity  of  gas  consumed :  provided  that 
the  gas  Company  shall  not  be  bound  to  supply  more  than  one  meter 
for  each  consumer  occupying  a  separate  dwelfine  or  apartment,  nor 
any  meter  exceeding  a  n ve-iight  meter :  provided  also  tnat  the  meter 
rent  which  the  said  Company  shall  be  entitled  to  claim  for  such  meter 
shall  not  exceed  10  per  cent,  on  the  net  cost  of  such  meter :  provided 
also  that  it  shall  not  be  lawful  for  any  Company  not  charging  a  meter 
rent  on  the  1st  of  January,  1860,  to  charge  such  rent  witnin  their 
district  unAl  after  the  1st  of  January,  1862.''  The  36th  section  enacts, 
that,  ''after  the  Slst  of  December,  1860,  no  gas  Company  shall,  except 
under  existing  contracts,  demand  or  take  for  any  gas  or  five-light 
meter  supplied  by  them  any  sum  of  money  exceeding  the  rate  or 
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meter  rent  by  this  Act  authorized."  It  is  clear,  therefore,  that  the 
price  was  to  be  regulated  by  the  general  Act,  [Willbs,  J. — Was  4s, 
per  1000  cubic  feet  the  limit  for  all  the  Companies  ?]  No :  the  charges 
were  variou8.(a)  The  City  of  London  Gas  Company  were  limited  to 
58,  The  object  of  this  Act  was  to  secure  uniformity  of  quality  aod 
equality  of  price.  The  19th  section  enacts,  that,  "  subject  to  the  pro- 
visions of  this  Act,  every  gas  Company  from  time  to  time  may  enter 
*8221  ^^^  *^y  contract  *with  any  owner,  occupier,  or  local  authority, 
^  for  all  or  any  of  the  following  purposes,  that  is  to  say,  for  sap- 
plying  him  or  them  with  gas,  and  witn  pipes,  burners,  meters,  lamps, 
lamp-posts,  and  other  apparatus,  and  for  the  repair  and  cleansing  a&d 
for  the  lighting  and  extinguishing  thereof,  in  such  manner  and  on 
such  terms  and  conditions  as  the  parties  agree."  The  40th  section 
enacts  that  '*  no  Company  shall  advance  the  price  of  gas  above  the 
rate  taken  by  such  Company  on  the  1st  of  January,  1860,  whenever 
such  rate  is  at  or  above  4s.  6d.  per  1000  cubic  feet,  unless  there  has 
been  such  increase  in  the  cost  of  gas,  or  any  other  circumstance 
affecting  the  Company,  as  will  warrant  such  advance:  Provided 
always,  that,  before  raising  the  gas- rate  in  any  district,  the  gas  Com- 

f>any  supplying  such  district  shall  give  notice  of  their  intention  to  the 
ocal  authorities  of  the  district  and  in  some  newspaper  circulating 
within  the  district,  for  two  consecutive  weeks  at  least  one  month 
before  such  alteration  in  the  gas-rate  shall  be  made ;  and,  in  case  any 
local  authority  shall  within  such  month  dissent  from  such  alteration, 
it  shall  be  determined  by  arbitration  in  the  manner  hereinbefore  [s.  38] 
mentioned  whether  such  alteration  shall  be  allowed :  Provided  idways 
that  no  gas  Company  shall  charge  for  common  gas  supplied  by  them 
any  sum  exceeding  65.  M,  per  1000  cubic  feet,  or  for  cannel  gas  any 
sum  exceeding  7«.  6d.  per  1000  cubic  feet ;  provided  also  that  any 
Company  shall  be  at  liberty  to  change  the  kind  of  gas  firom  time  to 
time  supplied  by  such  Company,  whether  common  or  cannel  gas»  on 
giving  three  months'  notice  of  their  intention  so  to  do;  and,  upon  the 
expiration  of  such  notice,  the  Company  shall  thenceforth  supply  gaa 
pursuant  thereto  under  the  provisions  of  this  Act  until  any  like  notioe 
shall  be  given  for  a  further  change ;  and,  when  the  Company  shall 
*8231  ^^'^^S^  ^^^  supply  f^om  cannel  gas  to  *common  gas,  the  rate 
^  shall  be  reduced  so  as  not  to  exceed  4«.  6d.  per  1000  cubic  feet, 
except  under  the  circumstances  and  in  the  manner  hereinbefore  set 
forth."  The  effect  therefore  of  the  23d  and  24th  sections  of  the  14  & 
15  Vict.  c.  Ixix.,  and  the  19th  and  40th  sections  of  the  23  &  24  Vict, 
c.  126,  is  this,  that,  in  future,  no  gas  of  a  lower  standard  of  purity 
than  that  prescribed  by  the  last-mentioned  Act  shall  be  supplied,  and 
that  those  Companies  who  have  hitherto  charged  less  than  4«.  6dL  per 
1000  cubic  feet,  may  now  charge  any  sum  they  can  agree  for  up  to 
58.  6d.  per  1000  cubic  feet,  but  that  those  who  have  hitherto  charged 
49.  6(i  per  1000  cubic  feet  or  upwards  shall  charge  49.  6dL  and  no. 
more,  unless  there  is  such  increase  in  the  cost  or  other  oircumstanoes 
to  warrant  an  advance ;  and  that  in  no  case  shall  the  price  exceed 
69.  6d.    This  is  not  mere  matter  of  implication  or  inference,  it  is  an 

(a)  The  Acta  regulating  the  Chartered  Oas-Light  Company  contained  no  prorlston  limltlBg 
the  Companj  at  to  prioe :  neither  did  the  67  O.  8,  o.  zzliL,  the  Aet  regulating  the  CUy  Qa»- 
Light  Company. 
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express  provision  that  the  gas  shall  be  supplied  upon  such  terms  and 
conditions  as  the  parties  agree:  s.  19.  It  is  this  Act  of  Parliament 
and  this  alone  which  is  to  regulate  and  govern  all  contracts  for  the 
supply  of  gas  to  the  Metropolis.  The  21st  section  enacts  that  "  no 
contract  for  any  of  those  purposes''  (that  is,  the  purposes  mentioned  in 
8.  19)  ''shall  contain  any  term  or  condition  contrary  to  any  of  the 

f>rovision8  of  this  Act,"  &c.  By  s.  22,  the  supply  of  gas  to  the  street 
amps  is  made  compulsory.  The  26th  section,  which  regulates  the 
quality,  enacts  that  "  the  quality  of  the  common  gas  supplied  by  any 
gas  Company  shall  be,  witn  respect  to  its  illuminating  power  at  a  dis- 
tance as  near  as  may  be  of  1000  yards  from  the  works,  such  as  to 
produce  from  an  argand  burner  having  fifteen  holes  and  a  seven-inch 
chimney,  consuming  five  cubic  feet  of  gas  an  hour,  a  light  equal  in 
intensity  to  the  light  produced  by  not  less  than  twelve  sperm  candles 
of  six  to  the  pound,  each  burning  120  *grain8  an  hour,  and  the  r#o94 
quality  of  cannel  gas  supplied  by  any  gas  Company  shall  with  ^ 
respect  to  its  illuminating  power  at  the  distance  aforesaid  be  such  as 
to  produce  from  a  bats-wing  or  fish-tail  burner  consuming  five  feet  of 
gas  per  hour  a  light  equal  in  intensity  to  twenty  such  sperm  candles; 
and  each  such  gas  shall  with  respect  to  its  purity  be  so  far  free  from 
ammonia  and  sulphuretted  hydrogen  that  it  shall  not  discolour  either 
turmeric  paper  or  paper  imbued  with  either  acetate  or  carbonate  of 
lead,  when  those  tests  are  exposed  to  a  current  of  gas  issuing  for  one 
minute  under  a  pressure  of  five-tenths  of  an  inch  of  water,  and  shall 
not  contain  more  than  twenty  grains  of  sulphur  in  any  form  in  100 
cubic  feet  of  gas:  Provided  that  any  gas  Company,  and  the  local 
authorities  of  the  district  supplied  by  such  Company,  shall  be  at 
liberty  to  agree  upon  any  other  or  different  test  by  which  to  ascertain 
the  purity  of  the  gas,  or  to  vary  the  amounts  of  ammonia  or  sulphur 
in  any  form  hereinbefore  allowed ;  and  thereupon  the  Company  shall 
be  thenceforth  liable  to  have  the  purity  of  their  gas  tested  in  the 
manner  so  prescribed."  If  the  Company  are  to  supply  this  greatly 
superior  quality  of  gas,  surely  it  would  require  express  words  to 
impose  upon  them  the  burthen  of  supplying  it  at  the  price  at  which 
they  before  supplied  the  inferior  description  of  gas.  The  86th  section 
may  be  material  for  one  purpose.  By  that  section  all  existing  con- 
tracts for  the  supply  of  gas,  made  before  the  1st  of  January,  1860, 
with  any  local  authority,  are  to  determine  on  the  1st  of  February, 
1862, — ''  provided  that  from  the  time  of  the  passing  of  this  Act  until 
the  said  Ist  of  February,  1862,  the  provisions  of  this  Act  relating  to 
price,  purity,  and  illuminating  power  of  gas,  shall  not  apply  to  any 
such  Ciompany,  unless  such  Company  shall  elect  to  adopt  tnem."  The 
plaintiffs  have  elected  to  adopt  the  provisions  of  the  Act,  and  r«o9- 
♦therefore  they  are  within  that  clause.  That  section,  coupled  ^ 
with  the  87th  and  40th  sections  already  adverted  to,  clearly  shows 
that  the  legislature  contemplated  that  all  new  contracts  should  be 
regulated  entirely  by  this  Act,  as  well  as  to  price  as  to  quality  of  the 
gas  to  be  supplied.  The  plaintifib  having  adopted  the  Act,  are  entitled 
to  charge  the  additional  price,  and  consequently  are  entitled  to  judg- 
ment upon  this  special  case. 
The  jSecorder  of  London  (with  whom  were  Bovill,  Q,  C,  C.  Pollock 
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and  Ogle),  for  the  defeDdant;(a) — ^The  provision  as  to  the  price  to  be 
charged  for  the  supply  of  gas  by  this  Company  is  still,  it  is  sobmitted, 
regalated  by  the  24th  section  of  the  14  &  16  Yict.  c.  Ixix.,  which 
remains  wholly  untouched  by  the  general  enactments  of  the  Metro* 
polis  Gas  Act,  1860.  That  statute  never  contemplated  that  there 
should  be  uniformity  of  price  among  all  the  Companies  mentioned  in 
its  preamble.  It  would  have  been  unjust  to  enforce  that,  seeing  that 
the  expense  of  distribution  must  vary  with  the  nature  of  the  district 
supplied.  The  standard  of  illuminating  power  fixed  by  the  25th  sec- 
tion of  the  Act  of  1860,  had  already  beoome  the  commom 
^standard :  gas  of  that  quality  was  required  to  be  supplied  bj 
the  City  of  London  Oas-Light  and  Coke  Company  (one  of  the  Com- 
panies mentioned  in  the  preamble),  by  the  18th  section  ct  their  Act, 
22  &  28  Vict.  c.  Hi.,  and  the  price  to  which  they  were  limited  by  s.  17 
was  68.  per  1000  cubic  feet  for  common,  and  7s.  for  cannel  gas.  The 
Companies  who  were  parties  to  the  Act  of  1860  get  a  great  benefit  in 
return  for  the  restrictions  imposed  upon  them,  by  the  division  of  the 
city  into  districts  and  the  consequent  avoiding  of  competition.  But 
there  is  nothing  in  the  Act  to  warrant  the  notion  that  uniformi^  of 

1)rice  as  well  as  of  quality  was  meant  to  be  enforced,  although  the 
egislature  were  well  aware  that  there  were  important  varianoes  in  the 
prices  charged  by  the  different  Companies.  The  only  section  to  be 
found  in  the  Act  which  deals  with  price  is  the  40th :  and  all  that  that 
section  says  upon  the  subject  of  price,  is,  that  *'no  Company  shall 
advance  the  price  of  gas  above  the  rate  taken  by  such  Company  on 
the  1st  of  January,  1860,  when  such  rate  is  at  or  above  4d8.  6d.  per 
1000  cubic  feet,  unless  there  has  been  such  increase  in  the  cost  of  gas» 
or  any  other  circumstances  affecting  the  Company,  as  will  warrant 
such  advance."  This  does  not  justify  this  Company  in  increasing 
their  price.  They  had  not  the  power  to  increase  it  before  the  passing 
of  that  Act ;  neither  have  they  now.  The  40th  section  contains  this 
proviso, — '*  Provided  always  that  no  gas  Company  shall  charge  for 
common  gas  supplied  by  them  any  sum  exceeding  6«.  QcL  for  every 
1000  cubic  feet,  or  for  cannel  gas  any  sum  exceeding  7$.  6d.  for  every 
1000  cubic  feet."  The  inconsistency  of  the  ai^ument  on  the  part  of 
the  plaintiffs  upon  this  section  is,  that,  while  Companies  which  were 
before  charging  4«.  M.  per  1000  cubic  feet  or  more  are  precluded  from 
any  increase  in  their  charge,  this  particular  Company,  which  before 

*R971  ^^^^S^  *^''  ^^^7'  '"^y  ^^^  charge  any  price  they  please  up  to 
-'  68,  6  L  per  1000  cubic  feet.  Anything  more  unjust  or  unrea- 
sonable it  would  be  difficult  to  conceive.  [Btlbb,  J. — What  do  you 
understand  by  the  expression  in  the  14th  section,  that  the  Company 
shall  be  under  an  obligation  to  furnish  gas  to  anybody  ''  at  the  rate 

(a)  The  poiDU  marked  for  ftrgnment  oo  the  pari  of  iho  dofoBdaat  wwe  m*  foUowa  :^ 

*'  1.  That  the  plaintiffs  were  not  entitled  to  charge  the  defendant  more  than  U.  per  IMO  cnbie 
feet,  heing  limited  to  that  price  hj  the  24th  aection  of  the  Oreat  Central  Oat  Conaamera  Aet, 
1851  : 

**  2.  That  the  Metropolii  Gaa  Aet,  18S*,  do«  not  mpaal  or  0T«rrid«  the  proTialoBa  af  tha 
Gre»t  Central  Oaa  Coniamera  Aot,  1861,  azeept  In  lo  far  aa  tha  proriaioBt  of  the  aariiar  AoC 
are  incoDriflteot  with  those  of  the  latter  Aet ;  and  that  the  24th  Motion  of  the  Grant  Caatral 
Gas  Coqaamers  Act,  1851,  is  not  thus  inconsiitant : 

"  8.  That  the  Metropolis  Gas  Aet,  1860,  eontaint  bo  prorlalona  whloh  aatltla  tha  r*^*nHfii 
to  charge  at  the  rate  of  it.  td,  par  1000  oahio  fisat.'' 
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prescribed  by  this  Act  ?"]  There  certainly  is  not  any  definite  rate 
prescribed  by  the  Act.(a)  The  City  of  London  Gas  Company  are 
empowered  by  their  special  Act,  22  &  23  Vict.  c.  lii.,  s.  17,  to  charge 
6«.  If  the  argument  on  the  part  of  the  plaintiffs  is  well  founded,  that 
provision  is  now  repealed.  The  real  question  is,  whether  there  is 
anything  in  the  Act  of  1860  which  repeals  the  24th  section  of  the  14 
&  15  Vict.  c.  Ixix.  In  Dwarris  on  Statutes,  p.  604,  it  is  laid  down, 
that  "  it  is  generally  to  be  taken  that  the  legislature  only  meant  to 
modify  or  repeal  the  provisions  of  any  former  statute  in  those  cases 
where  such  its  object  is  expressly  declared."  Now,  can  it  be  said  that 
the  legislature  has  anywhere  declared  in  the  Metropolis  Oas  Act, 
1860,  its  intention  to  repeal  the  24th  section  of  the  14  &  15  Vict.  c. 
Ixix.  ?  The  learned  autnor  goes  on  to  sajr, — "  It  is  always  to  be  pre- 
sumed that  the  legislature,  when  it  entertains  an  intention,  will  express 
it,  and  that,  too,  in  clear  and  explicit  terms.'*  It  is  not  pretended  that 
there  is  any  such  clear  and  explicit  declaration  of  intention  here. 
Then,  is  there  any  necessary  implication  to  that  effect  ?  The  words 
**  necessary  implication"  have  received  an  interpretation  in  a  very 
elaborate  judgment  of  Vice-Chancellor  Wood  in  the  case  of  Be  The 
London  and  Eastern  Banking  ^Corporation,  27  Law  J.,  Ch.  457,  r4rQQQ 
461,  n.  (s.  c.  4  Kay  &  J.  273^  where  that  learned  Judge  says:  '- 
**  No  doubt  it  would  be  a  sound  principle  of  construction  to  say  neces- 
sary implication  (that  is,  an  impliccUton  which  admits  of  no  other  oem* 
stniction  when  you  put  the  two  or  three  clauses  together)  might  be  in  some 
cases  equivalent  to  an  express  enactment."  [Williams,  J. — The  24th 
section  of  the  14  &  15  Vict.  c.  Ixix.  is  utterly  irreconcilable  with  the 
14th  section  of  the  23  &  24  Vict  c.  125  as  to  gas  to  be  supplied  to 
premises  not  already  supplied ;  because  the  words  of  the  former  are 
general,  that,  in  no  case  shall  the  Company  charge  more  than  is.  per 
1000  cubic  feet,  whereas  by  the  latter  they  are  to  take  "  the  rate  pre- 
scribed by  this  Act."]  What  is  the  rate  prescribed  by  the  Act? 
Certainly  not  in  s.  19,  nor  in  s.  40.  The  former  applies  only  to  spe- 
cial agreements :  and  the  latter  has  already  been  shown  not  to  apply 
to  this  case.  In  Middleton  v.  Crofts,  2  Atk.  650,  675,  Lord  Hardwicke 
says :  ''  The  rule  touching  the  repeal  of  laws,  is,  leges  posteriores  pri- 
eres  contrarias  abrogant :  but  subsequent  Acts  of  Parliament  in  the 
affirmative  giving  new  penalties,  and  instituting  new  methods  of  pro- 
ceeding, do  not  repeal  former  methods  and  penalties  of  proceeding 
ordained  by  preceding  Acts  of  Parliament,  without  negative  words. 
Besides,  a  later  Act  of  Parliament  hath  never  been  construed  to  repeal 
a  prior  Act,  without  words  of  repeal,  unless  there  be  a  contrariety 
and  repugnancy  between  them,  or  at  least  some  notice  taken  of  the 
former  law  in  the  subsequent  one,  so  as  to  indicate  an  intention  in  the 
law-makers  to  repeal  it."  So,  in  Comyns's  Digest,  Parliament  (B.  9, 
a.),  it  is  said :  '*  A  later  statute,  general  and  affirmative,  does  not  abro- 
gate a  former  which  is  particular :  as,  the  statute  5  Eliz.  c.  4,  that 
none  use  a  trade  without  being  apprentice,  does  not  take  away  4  &  5 
Ph.  k  M.  c.  5,  that  no  weayer  use,  &c  R.  6  Co.  19,  b.  *(Gre-  r^ooo 
gory's  Case)."     In  Mahony'v.  Wright,  10  Irish  Common  Law  ^ 

(a)  The  Recorder  aAwrwards  Btated  th»t  be  had  obtained  a  copy  of  the  bill  aa  originally  intro- 
daced,  and  that  ooattined  a  proTision  thai  the  rate  of  obarge  shoald  be  4«.  per  1000  enbie  feel 
for  12  fpenn  candle  gat,  and  be,  for  gaa  of  a  higher  quali^. 
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Bep.  420,  426,  Lefroy>  C.  J.,  after  an  elaborate  review  of  the  antliori- 
ties,  says :  "  It  is  settled  by  authority  that  the  recital  of  an  intention 
merely,  in  a  subseo^uent  statute,  will  not  operate  by  implication  to 
repeal  a  former  specific  statute,  and  that,  in  oraer  to  effect  such  a  repeal, 
there  must  be  a  clause  of  repeal  in  the  repealing  statute.  It  is  al») 
quite  settled,  that  mere  general  words  in  a  subsequent  affirmative  sta 
tute,  not  referring  expressly  to  a  former  specific  statute,  are  not  suffi- 
cient to  repeal  such  former  statute,  if  the  two  statutes  can  stand  toge- 
ther/' There  can  be  no  difficulty  in  holding  that  these  two  statutes 
may  stand  together  There  is  no  hardship  in  compelling  the  Com- 
pany to  supply  the  better  quality  of  gas  at  the  price  they  before 
charged  for  the  inferior  gas,  seeing  the  great  benefits  they  denve 
under  the  Act  of  Parliament. 

Sir  Filzroy  Kelly,  in  reply.— The  proposition  advanced  on  the  other 
ftide  as  to  the  necessity  of  express  words  in  a  later  statute  to  repeal  a 
former  statute,  is  subject  to  this  qualification,  viz.,  that,  if  the  provi- 
sions of  the  later  Act  are  directly  inconsistent  with  those  of  the 
former,  the  former  Act  is  repealed.  It  is  submitted  that  the  24th 
section  of  the  14  k  16  Vict.  c.  Ixix.  is  altogether  inconsistent  with  the 
19th  and  40th  sections  of  the  23  and  24  Yict.  c.  125.  The  contract 
which  the  Companies  are  by  the  19th  section  authorized  to  make  for 
the  supply  of  gas,  are  to  be  "  subject  to  the  provisions  of  this  Act," 
not  to  the  provisions  of  the  14  ft  16  Vict.  c.  Ixix.  The  combined 
effect  of  the  19th  and  40th  sections,  is,  that  the  Company  may  charge 
more  than  4^.  per  1000  cubic  feet,  provided  they  do  not  exceed  bs.  6dL 
The  "  rate  prescribed  by  this  Act,"  is,  whatever  price  between  those 
limits  the  parties  may  mutually  agree  upon.  The  Company  is  not  to 
*8301  ^^^''8®  •more  than  4«.  6d.  per  1000  cubic  feet,  if  that  has  been 
^  the  limit  of  its  price  before  the  passing  of  the  Metropolitan 
Oas  Act,  1860 :  but,  no  matter  what  has  been  the  price  charged  or 
the  quality  of  the  article  supplied,  in  ftiture  the  quality  shall  be  that 
pointed  out  in  s.  26,  and  the  price  that  limited  by  s.  40.  This  con- 
struction does  not  require  the  Court  to  draw  any  inference  or  make 
any  conjecture:  it  merely  calls  upon  them  to  construe  the  exact  words 
^f  the  Act  of  Parliament.  [Willrs,  J. — ^The  Company  are  to  be 
Kmited  to  a  dividend  of  10  per  cent. :  see  14  &  16  Vict.  c.  Ixix^  s.  25.] 
That  is  another  mode  of  limiting  the  price  to  be  charged  to  the  con- 
samer.  And  this  was  the  only  practical  limitation  down  to  the  passing 
of  the  Act  of  1860.  By  s.  41  of  the  28  &  24  Vict.  c.  126,  the  Com- 
panies are  required  to  furnish  accounts  to  the  home  secretary.  The 
18th  section  of  the  Gasworks  Clauses  Act,  1847,  10  &  11  Vict.  c.  15, 
is  almost  in  terms  identical  with  the  19th  section  of  this  Act.  The 
8t>th  section  is  not  unimportant :  it  enacts  that  '*  all  contracts  made  or 
existing  before  the  Ist  of  January,  1860,  between  any  of  the  gas  Com- 
panies included  in  this  Act  and  any  local  authority,  for  or  relating  to 
the  supply  of  gas,  shall  tenninate  on  the  1st  of  February,  1862,  and 
thereafter  the  provisions  of  this  Act  in  all  particulars  shall  apply  to 
such  Company :  provided  that,  from  tha  time  of  the  passing  of  this 
Act  until  the  said  1st  of  February,  1862,  the  provisions  of  this  Act 
relating  to  price,  purity,  and  illuminating  power  of  gas,  shall  not  apply 
to  any  such  Company,  unless  such  Company  shall  elect  to  adopt  them.*' 
Here,  the  Company  has  elected  to  adopt  the  Act,  and  therefore  is 
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bound  by  all  tbe  pravisions  of  the  Act  as  well  in  relation  to  price  aa 
to  purity  and  illuminating  power.  The  supply  must  be  at  "  the  rate 
prescribed  by  this  Act,"  whatever  that  rate  may  be.  [Bylks,  J. — 
How  do  *you  deal  with  the  suggestion  of  the  Recorder  that  pooi 
there  would  be  an  absurdity  in  saying,  that,  if  the  Company  *- 
charged  4^.  6dL  or  more  on  the  1st  of  January,  I860,  they  cannot  under 
any  circumstances  increase  the  charge,  but  that,  if  they  charged  less 
than  4f.  6cL  on  that  day,  they  are  at  liberty  to  go  up  to  6«.  QcL  per 
1000  cubic  feet?  If  it  is  a  substantive  enactment,  it  seems  very 
absurd ;  and  if,  as  the  Recorder  suggests,  it  is  a  proviso,  it  is  equally 
absurd,  Willss,  J. — Possibly  that  absurdity  may  be  avoided  by 
treating  the  next  proviso  as  being  general,  and  by  compelling  the 
Company,  before  any  advance  is  made  to  4«.  6d  or  otherwise,  to  take 
the  steps  pointed  out  iu  the  proviso,  by  notice.  If  the  charge  is  4«. 
6dL,  they  must  show  a  change  of  circumstances  to  justify  the  increase : 
if  it  is  under  that  sum,  then  it  falls  within  the  general  proviso,  and 
they  must  give  notice  of  the  alteration :  and,  if  that  is  considered 
unjust,  recourse  may  be  had  to  arbitration,  under  s.  SB.]  It  is  per- 
fectly clear,  that,  unaer  this  Act  of  Parliament,  some  Companies  are 
limited  to  45.  6(2.,  while  others  may  charge  up  to  5«.  dcL  for  the  same 
sort  of  gas :  and,  if  there  be  any  absurdity  or  inconsistency  in  this, 
recourse  must  be  had  to  the  legislature  to  cure  it. 

WlLLKS,  J. — This  is  a  case  in  reference  to  the  importance  of  which 
and  the  desirability  of  the  speedy  decision  of  which  the  Court  was 
induced  to  take  it  out  of  its  turn  and  allow  it  to  stand  first  among  the 
cases  for  consideration  at  the  present  sittings :  and  the  same  reasons 
which  induced  the  Court  to  accede  to  the  application  of  the  parties  for 
that  purpose,  also  induces  them  to  think,  that,  if  they  feel  that  they 
have  arrived  at  a  clear  opinion  upon  the  construction  of  the  Act  of 
Parliament^  they  ou^ht  at  once  to  announce  that  opinion,  and  not  to 
hamper  the  proceedings  which  either  party  may  think  proper  to  take 
elsewhere  by  any  delay  in  ^giving  utterance  to  that  opinion.  r«oDo 
We  have  arrived  at  an  opinion,  in  which  my  Brother  Williams  ^ 
concurs. 

The  question  arises  in  this  way, — ^It  appears  that  the  gas  supplied 
to  the  Metropolis  is  supplied  by  several  Companies,  many  oi  which 
competed  with  one  another,  especially  upon  the  boundaries  of  the 
districts  chiefly  supplied  by  them.  These  Companies  were  governed 
by  Acts  of  Parliament  which  were  not  uniform  or  consistent  in  their 
provisions.  With  regard  to  the  matter  more  immediately  under  our 
consideration,  viz.,  the  price  to  be  charged  for  the  gas  supplied,  there 
was  considerable  discrepancy.  Some  of  the  Companies, — as  in  the 
case  of  the  Company  who  are  the  plaintiffs  on  this  occasion, — were 
obliged  to  supply  gas  of  a  certain  quality  at  a  certain  price,  viz.,  4^. 
per  1000  cubic  feet.  Another  Company  was  obliged  to  supply  gas 
of  a  superior  quality  at  a  higher  price,  viz.,  5#.  per  1000  cubic  feet. 
Other  Companies  had  no  prescribea  limit  as  to  quality  or  price ;  and 
the  gas  supplied  by  them  was  supplied,  like  any  other  article  coming 
into  the  market,  at  the  price  it  would  fetch,  or  at  the  price  which  in 
particular  instances  the  Companies  might  be  able  to  ootain  from  the 
persons  with  whom  they  contracted.  There  was  therefore  an  absence 
of  uniformity  as  well  in  price  as  in  quality.    Before  the  passing  of  the 
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Metropolis  Gas  Act,  1860,  the  Companies  supplying  tbe  Metropolis 
appear  to  have  agreed  that  it  would  be  desirable  as  far  as  possible  to 
cease  their  ruinous  competition  with  each  other,  and  that  each  Company 
should,  as  far  as  could  be  arranged,  confine  itself  to  a  given  district 
This  arrangement  was  sanctioned  by  the  legislature.  But  it  was  far 
from  being  the  only  object  which  the  Act  of  Parliament  had  in  view. 
It  is  impossible  to  look  at  the  recitals  without  seeing  that  the  regulations 
to  which  these  Companies  were  subject  were  not  uniform  at  the  time 
♦8381  *^^®  ^^^  passed,  and  that  it  was  one  of  the  objects  of  the  legis- 

^  lature  to  make  them  so.  Looking  at  the  fact  that  several  of 
these  Companies  supplied  to  one  and  the  same  district  that  which  has 
now  become  almost  a  necessary  of  life,  it  was  to  be  expected  that  tbe 
legislature  in  dealing  with  them  would  endeavour  to  make  the  regu- 
lations affecting  that  district  uniform  as  to  all  the  Companies.  One 
provision  of  the  Act  is  remarkable.  In  the  first  place,  it  makes  a 
general  provision  with  respect  to  the  kind  of  gas  wnich  is  to  be  sup- 
plied by  all  the  Companies  coming  within  its  regulation :  and  it  pro- 
vides for  the  production  of  two  descriptions  of  gas,  one  of  which  is 
called  common  gas,  the  other  cannel  gas,  which  is  a  gas  of  a  superior 
quality  and  character.  Now,  the  first  of  these  sorts  of  gas  was  tbat 
which  formed  the  standard  of  excellence  in  one  or  more  of  the  Acts 
of  Parliament  which  affected  Companies  other  than  the  Company  who 
are  the  plaintifis  in  this  case :  but  that  was  a  standard  beyond  that 
which  the  plaintiffs*  Company  were  required  to  attain  in  the  gas  which 
they  supplied,  and  for  which  under  the  Act  of  1851  they  were  author- 
izea  to  charge  the  sum  limited  by  that  Act.  I  refer  to  the  25th  seo- 
tion  of  the  Metropolis  Gas  Act,  1860,  and  the  28d  and  24th  sections 
of  the  plaintiffs'  Act,  14  and  15  Yict.  c.  Ixix.  Here  is,  therefore, 
first  of  all  a  standard  introduced  which  is  a  different  and  a  higher 
standard  than  that  which  existed  in  the  Act  of  1851,  and  the  expense 
of  production  greater  than  that  of  the  gas  required  to  be  supplied 
uncier  that  Act.  You  have,  then,  a  common  provision  as  to  the  sort 
of  gas  which  is  to  be  supplied  by  all  the  Companies,  and  you  have  the 
fact  that  the  gas  to  be  supplied  is  a  more  expensive  article  than  that 
which  was  supplied  by  these  plaintiffs  under  their  Act  of  Parliament. 
To  say  the  least  of  it,  it  is  not  unreasonable  to  expect  to  find  a  general 
♦8841  P'^^^*^^^^  *^  ^^  *price  for  all  the  Companies,  or  that  this  Com- 

-l  pany  should  be  authorized  to  charge  in  respect  of  the  superior 
article  which  they  are  now  compelled  to  supply  a  higher  sum  than 
they  before  charged  for  the  inferior  article  under  their  own  Act.  No 
doubt  these  gas  Companies  acquire,  as  the  learned  Recorder  has  sog- 
gested,  considerable  benefits  by  coming  under  the  operation  of  the 
general  Act.  Amongst  other  benefits,  they  acquire  a  more  advan- 
tageous use  of  their  capital,  by  escaping  a  wasteful  competition  with 
one  another.  But  it  must  be  remembered  that  that  is  a  benefit  which 
originated  with  themselves,  and  resulted  from  their  mutual  arrange- 
ment which  the  Act  of  1860  only  countenanced  and  sanctioned;  and 
this  consideration  in  no  degree  detracts  from  the  remark  I  before 
made,  that  there  is  nothing  unreasonable  in  saying  that  more  should 
be  charged  for  the  supply  of  a  better  article.  Then,  we  have  under 
the  Act  of  1860  a  class  of  persons  who  are  unquestionably  to  be 
governed  by  the  provisions  of  that  Act.    I  mean  those  persons  who 
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are  mentioned  in  the  14th  section :  the  Companies  are  bound  to  supply 
them  with  gas  **  at  the  rate  prescribed  by  this  Act."  We  now  come 
to  the  consideration  of  the  40th  section,  with  three  lights  thrown  upon 
its  construction, — first,  the  reasonableness  of  charging  a  higher  price 
for  a  better  article,  and  the  unreasonableness  of  requiring  the  Com- 
pany to  limit  their  charge  to  4*.  per  1000  cubic  feet  equally  for  com- 
mon gas  and  for  cannel  gas, — ^secondly,  the  fact  that  general  provisions 
are  made  with  respect  to  several  Companies,  and  that  some  at  least  of 
those  Companies  must  be  governed  by  the  40th  section  only, — ^thirdly, 
that^  with  respect  to  the  class  of  persons  coming  under  s.  14,  their 
rights  must  certainly  be  governed  by  that  section :  and  there  is  also 
the  fisust  that  no  substantial  distinction  has  been  pointed  out  between 
the  case  of  *those  persons  and  the  case  of  persons  who  were  r^oge 
supplied  previously  to  the  passing  of  the  Act  I  have  in  vain  ^ 
endeavoured  to  discover  any  reason  why  a  preference  should  be  given 
to  the  persons  supplied  under  s.  14  over  those  who  were  supplied 
before.  If  any  could  be  suggested,  it  would  have  been  pointed  out 
to  us  by  the  Recorder. 

We  now  come  to  the  material  section, — s.  40.  That  section  enacts 
that  '*No  Company  shall  advance  the  price  of  gas  above  the  rate 
taken  by  such  Company  on  the  1st  of  January,  1860,  whenever  such 
rate  is  at  or  above  4tf.  Qd.  per  1000  cubic  feet,  unless  there  has  been 
such  increase  in  the  cost  oi  gas,  or  any  other  circumstances  affecting 
the  Company,  as  will  warrant  such  advance."  And  there  is  a  proviso 
''  that  no  gas  Company  shaP  charge  for  common  gas  supplied  by  them 
any  sura  exceeding  be,  6d.  fcJr  every  1000  cubic  feet,  or  for  cannel 
gas  any  sum  exceeding  78.  6d.  foF  every  1000  cubic  feet."  That,  as  it 
seems  to  me,  is  the  provision  which  must  govern  the  dealings  of  these 
Companies  from  and  after  the  passing  of.  the  Metropolis  Gas  Act, 
1860 :  and,  if  that  be  so,  it  is  inconsistent  with  the  24th  section  of  the 
13  &  14  Vict.  c.  Ixix. 

I  do  not  assent  to  the  proposition  quoted  from  Dwarris  on  Statutes, 
that,  in  order  to  effect  a  repeal  of  a  former  Act,  the  later  or  repealing 
Act  must  contain  express  words.  If  that  be  the  proposition  which 
that  learned  author  means  to  lav  down,  it  clearly  is  not  accurate.  It 
is  enough  if  there  be  words  which  by  necessary  implication  repeal 
it.  Now,  it  is  a  necessary  implication,  that,  if  the  Company  are  to 
charge  sums  not  exceeding  da.  6d.  for  every  1000  cubic  feet  of  gas  A., 
or  7s.  6d.  per  1000  cubic  feet  of  gas  6.,  gas  C.  not  being  supplied  at 
all,  that  is  a  provision  which  is  practically  and  in  terms  inconsistent 
with  the  provisions  of  the  14  &  15  Vict.  c.  Ixix.  Is  there  *any  r^ooa 
absurdity  in  that  construction,  or  any  reason  why  that  proviso  ^ 
in  the  14th  section  of  the  Metropolis  Gas  Act,  1860,  should  be  inap- 
plicable to  the  present  case  7  Upon  much  consideration,  I  am  satisfied 
there  is  no  such  absurdity.  I  certainly  did*  at  one  time  incline  to 
think  that  it  would  be  absurd  that  the  Companies  who  on  the  1st  of 
January,  1860,  charged  at  the  rate  of  45.  6(L  per  1000  cubic  feet  for 
their  gas  should  be  precluded  from  raising  that  rate  unless  there  has 
been  such  increase  in  the  cost  of  gas,  or  other  circumstances  affecting 
the  Company,  as  should  warrant  such  an  advance,  and  that  other 
Companies  who  on  that  day  charged,  like  this  Company,  less  than  4^. 
6d.  per  1000  cubic  feet  for  their  gas  <%lr>uld  be  at  liberty  at  once  to 
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raise  the  price  to  58.  M.  But,  althoagh  that  does  appear  to  be  ao 
when  you  read  the  first  six  lines  of  the  section,  I  think  it  will  appear 
not  to  be  so  when  you  read  the  proviso  which  immediately  follows, — • 
'*  Provided  always,  that  before  raising  the  gas-rate  in  any  district,  the 
gas  Company  supplying  such  district  shall  give  notice  of  their  inten- 
tion to  the  local  authorities  of  the  district,  and  in  some  newspaper 
circulating  within  the  district  for  two  consecutive  weeks  at  least,  one 
month  before  such  alteration  in  the  gas-rate  shall  be  made ;  and,  in 
case  any  local  authority  shall,  within  such  month,  dissent  from  such 
alteration,  it  shall  be  determined  by  arbitration  in  the  manner  here- 
inbefore mentioned  whether  such  alteration  shall  be  allowed.''  That 
proviso  is  applicable  generally,  as  it  appears  to  me,  to  the  case  of 
any  Company  raising  its  rate,  whatever  that  nate  may  have  been 
upon  the  1st  of  January,  18^:  if  that  rate  was  then  A$.  M,  per 
1000  cubic  feet,  it  is  not  to  be  raised  unless  the  circamstanoes 
can  be  shown  which  are  referred  to  at  the  beginning  of  the  section : 
whatever  it  may  have  been,  it  is  fiot  to  be  raisea  without  notice, 
♦8S71  *^^'^  ^^^  then,  if  upon  a  reference  to  arbitration,^-which,  upon 
^  the  best  consideration  I  can  give  the  Act,  appears  to  me  to  be 
a  reference  to  the  inspector  to  be  appointed  under  the  7th  section,  and 
whose  award  is  to  be  carried  into  effect  in  the  manner  pointed  out  in 
ss.  7  to  10  inclusive, — it  shall  appear  that  the  raising  of  the  price  is 
unreasonable.  If  it  were  proposied  to  raise  the  rate  beyond  is.  6dL  per 
1000  cubic  feet,  the  arbitrator  would  doubtless  look  to  the  legislative 
declaration  at  the  beginning  of  the  section,  and  would  not  allow  the 
rate  to  be  raised  beyond  4«.  6d,  per  1000  cubic  feet,  unless  thei«  had 
been  either  a  general  rise  in  the  cost  of  gad  or  some  other  circum* 
stances  affecting  the  particular  Company  which  would  warrant  an 
advance  of  price.  That  appears  to  me  to  reconcile  the  whole  matter, — 
this  proviso,  awkwardly,  no  doubt,  introduced  into  the  middle  of  the 
section,  operating  for  the  purpose  I  have  mentioned.    Then  foUowd  a 

firoviso  which  seems  to  me  strongly  to  confirm  this  view  of  the  matter. 
t  is,  "Provided  always  that  no  gas  Company," — ^that  is,  none  of  the 
Companies  mentioned  in  the  preamble, — *'  shall  charge  for  common 
gas  supplied  by  them  any  sum  exceeding  55.  6rf.  for  every  1000  cubic 
feet,  or  for  cannel  gas  any  sum  exceeding  75.  6rf.  for  every  1000  cubic 
feet ;  provided  also,  that  any  Company  shall  be  at  liberty  to  change 
the  kind  of  gas  from  time  to  time  supplied  by  such  Companv,  whether 
common  or  cannel  gas,  on  giving  three  months'  notice  of  their  inten- 
tion so  to  do ;  and,  upon  the  expiration  of  such  notice,  the  Company 
shall  thenceforth  supply  gas  pursuant  thereto  under  the  provisions  of 
this  Act  until  any  like  notice  shall  be  given  for  a  further  change ; 
and,  when  the  Companv  shall  chailge  the  supply  firom  cannel  gas  to 
common  gas,  the  rate  shall  be  reduced  so  as  not  to  exceed  45.  M.  per 
*8Sftl  ^^^  cubic  feet,  except  under  the  circumstances  *and  in  the 
J  manner  hereinbefore  set  forth."  This  clearly  is  general,  and 
applicable  to  all  the  Companies;  and  it  Would  be  absurd,  as  applicable 
to  this  Company  fthe  plaintiffs),  if  45.  was  to  be  the  maximum  charge 
for  each  species  of  gas ;  for,  to  be  of  any  validity,  the  argument  on 
the  part  of  the  defendants  must  undoubtedly  go  to  that  length. 

Having  paid  the  best  attention  I  could  to  the  various  provisions  of 
these  Acts  of  Parliament,  and  to  the  able  arguments  which  have  been 
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addressed  to  as,  I  am  quite  satifified  that  the  oonstruction  I  have  put 
upon  them  is  the  true  one,  aud  that  the  plaintiff  are  entitled  to  the 
increased  rate  charged. 

Bylbs,  J. — I  am  of  the  same  opinioa.  I  must  confess  that  from  a 
very  early  stage  of  the  argun^nt  1  inclined  to  think  that  the  plaintiff 
were  entitled  to  succeed,  although  I  was  for  a  short  time  embarrassed 
by  the  able  argument  of  the  learned  Recorder,  I  apprehend  that  one 
of  the  authorities  cited, — and,  indeed,  a  higher  authority  cannot  be 
cited  (a) — >lays  down  the  true  rule,  or  rather  one  of  the  alternatives  of 
the  true  rule,  as  to  the  effect  of  a  subsequent  upon  a  prior  Act  of 
Parliament,  viz^  that,  though  in  the  subsequent  Act  the  prior  Act  is 
not  expressly  mentioned,  the  prior  Act  is  repealed,  if  there  be  an 
inirincible  contrariety  or  repugnancy  between  the  two.  Now,  the 
question  here  is,  whether  any  one  can  read  the  28d  and  24th  sections 
of  the  14  &  15  Vict.  c.  Ixix.,  without  seeing  that  they  must  be  repealed 
by  the  Metropolis  Gas  Act,  1860.  The  23d  section  authorizes  the 
aapply  of  gas  of  an  inferior  quality.  The  25th  section  of  the  Metrop- 
olis GitLs  Act,  1860,  altogether  prohibits  the  '^supply  of  gas  of  Ti^^^\\ 
that  inferior  quality.  That  alone  seems  to  me  to  dii»pose  of  the  ^ 
argument  that  the  23d  and  24th  sections  of  the  private  Act  are  un- 
affected by  the  provisions  of  the  general  Act  If  it  were  not  so,  we 
must  arrive  at  this  conclusion,  viz.,  that  a  Company  would  be  coiu- 
pelled  by  the  tyranny  of  an  Act  of  Parliament  to  supply  a  very  much 
superior  and  more  expensive  article  at  the  same  price  which  they 
were  before  authorized  to  charge  for  the  inferior  and  less  expensive 
article.  That  being  so,  one  would  naturally  look  to  see  whether  or 
not  any  new  rate  of  charge  is  introduced  into  the  general  Act.  A  com- 
parison of  the  several  sections,  and  the  observations  of  Sir  Fitzroy 
Kelly  upon  them,  induced  me  to  suspect  that  there  must  have  been 
in  the  bill  as  originally  introduced  a  scale  of  charges.  Though  I  do 
not  at  all  form  my  opinion  upon  that,  it  seems  that  that  suspicion  was 
not  altogether  unfounded.  The  14th  section  speaks  of  "the  rate  pre- 
scribed by  this  Act :''  and  there  is  another  clause  which,  though  not 
in  the  same  language,  is  just  as  express,  viz.,  the  86th,  which  relates 
to  the  determination  of  existing  contracts^  and  which  contains  a 
proviso,  that»  ''  from  the  time  of  the  passing  of  this  Act  until  the  1st 
of  February,  1862,  the  provisions  of  this  Act  relating  to  price,  purity, 
and  illuminating  power  of  gas,  shall  not  apply  to  any  such  Company'' 
(that  is,  any  of  the  gas  Companies  included  in  that  Act),  *'  unless  such 
Company  shall  elect  to  adopt  them*"  I  took  the  liberty  of  asking  the 
learned  Recorder  where  those  provisions  were  to  be  found:  but  he 
could  only  refer  me  to  the  40th  section.  I  apprehend,  therefore, 
though  it  is  not  necessary  to  decide  that  question,  that  the  provisions 
of  the  40th  section  are  a  substantial  enactment,  as  much  as  the  original 
clauses  would  have  been,  as  to  the  price  to  be  charged  for  gas  There 
is  such  a  provision  in  the  Act  of  Parliament;  and  it  is  *no-  r«u4/) 
where  to  be  found  but  in  section  40.  I  confess  I  was,  like  my  *- 
Brother  Willes,  yexj  much  bewildered  by  the  provision,  that,  where 
a  Company  had  before  charged  at  or  above  the  rate  of  45.  6(2.  per  1000 
cubic  feet,  it  should  not  charge  an  increased  rate  under  this  Act ;  but 

(a)  BeferriDg  to  the  jadgment  of  V.  C.  Wood  in  (he  omo  of  In  re  The  London  and  EMtern 
BMkiag  Corponiion,  27  Law  J.,  Ch.  467,  461,  n.,  4  Kay  k  J.  273. 
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that,  where  it  had  been  in  the  habit  of  charging  less  than  4^.  6cL  per 
1000  cttbio  feet>  it  might  now  increase  the  char^  to  69.  6d  per  1000 
cubic  feet  for  common  gas.  I  am  very  much  disposed  to  think  that 
the  explanation  which  was  given  by  Sir  Fitzroy  Kelly  is  the  true  one^ 
viz.,  that  it  was  supposed  that  Companies  who  charged  that  lower  rate 
were  in  the  habit  of  supplying  the  consumer  with  a  very  inferior 
article,  and  that,  that  being  so,  the  higher  charge  was  necessary  to 
compensate  them  for  the  expense  they  would  necessarily  incur  when 
the  new  Act  compelled  them  to  supply  gas  of  such  a  much  higher 
illuminating  power.  But,  in  point  of  fact,  it  is  of  no  importance  to 
decide  that  question,  and  for  this  reason,  that»  whether  this  is  a  proviso 
or  a  substantive  enactment,  the  absurdity  would  be  exactly  the  same. 
But,  further,  it  may  well  be  a  proviso,  and  yet  be  just  as  conclusive^ 
as  it  seems  to  me,  as  against  the  parties  to  this  record.  It  is  a  proviso 
upon  the  advance  of  the  price  of  gas.  For  these  reasons,  I  am  of 
opinion  that  the  plaintiff  is  entitled  to  the  judgment  of  the  Court. 

Keating,  J. — I  am  of  the  same  opinion,  although  I  must  confess 
that  my  mind  has  fluctuated  a  good  deal  in  the  course  of  the  argu- 
ment. I  was  much  struck  by  manv  of  the  arguments  urged  by  the 
Recorder:  but,  in  the  result,  I  entirely  coincide  with  the  opinions 
expressed  by  my  two  learned  Brothers.  It  is  not  necessary  that  I 
should  repeat  what  has  been  said  by  my  Brother  Willes  as  to  the 
*84n  ^^J*^^^  ^^^  intent  of  this  Act  *of  Parliament.  I  agree  with 
-'  him,  that,  in  construing  this  Act  and  its  several  provisions,  we 
cannot  exclude  from  our  consideration  that  part  of  the  preamble 
which  refers  to  the  absence  of  uniformity  in  respect  of  the  regulations 
to  which  these  Companies  are  subject:  and  although,  undoubtedly, 
the  construction  of  the  Act  is  not  unattended  with  difficulty, — a  diffi- 
culty which  is  greatly  enhanced  by  the  change  which  Acts  of  Parlia- 
ment sometimes  undergo  during  their  progress  through  their  various 
stages, — yet  I  think  that  the  construction  at  which  the  Court  has 
arrived  in  this  case  will  reconcile  most  if  not  all  of  the  difficulties 
which  have  been  suggested.  The  legislature  clearly  intended  to  affect 
the  price  of  supply  mentioned  in  former  gas  Companies  Acts.  I 
agree,  that,  where  we  find  in  an  Act  of  Parliament  a  prohibition 
against  a  public  Company  exacting  more  than  a  prescribed  rate,  we 
should  require  a  very  clear  enactment  in  a  subsequent  Act  to  remove 
that  restriction.  But  it  is  equallv  clear,  that,  if  we  find  in  a  later 
Act  of  Parliament  provisions  which  are  utterly  inconsistent  with 
those  of  an  earlier  Act,  we  are  bound  to  give  effect  to  the  later  provi- 
sions. Now,  in  addition  to  the  sections  to  which  my  learned  Brothers 
have  referred  for  the  purpose  of  showing  that  the  legislature  when 
they  passed  this  Act  must  nave  conceived  that  there  was  a  rate  pre- 
scribed for  the  price  of  gas,  in  addition  to  the  14th  section,  which 
speaks  of  a  '^  rate  prescribed  by  this  Act,''  and  to  the  36th  section, 
which  was  read  by  my  Brother  Byles,  I  would  call  attention  to  the 
8  )th  section,  which  refers  in  terms  not  less  clear  to  a  rate  prescribed 
by  the  Act,  for,  it  provides,  that,  *'  after  the  81st  of  December,  1880. 
no  gas  Company  shall,  except  xmder  existing  contracts,  demand  or 
take  for  any  gas  or  five-light  meter  supplied  by  them  any  sum  of 

(a)  B7  Mction  14. 
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money  not  exceeding  the  rate  or  meter-rent  by  this  *  Act  autho-  r^oAo 
rized.'Xa)  Undoubtedly  it  might  at  first  suggest  itself  that  ^  ^  ^ 
that  section  applies  altogether  to  meters  and  meter-rent :  but  it  will 
be  observed,  that,  not  only  does  it  apply  to  **  any  gas  or  five-light 
meter"  supplied  by  the  Company,  but  it  goes  on  to  say  "'  any  sum  of 
money  exceeding  the  rate  or  meter-rent  by  this  Act  authorized." 
Without  doing  any  violence  to  the  construction,  it  seems  to  me  that 
"  rate"  there  may  be  taken  to  apply  to  the  price  charged  for  the  gas 
supplied.  But,  even  without  that  section,  it  seems  to  me  that  the  two 
sections  which  have  been  referred  to  are  quite  sufGicient  to  show  that 
the  legislature  conceived  that  a  rate  had  been  prescribed  by  the  Act. 
That  brings  us  to  the  40th  section,  which  is  the  only  one  that  does 
prescribe  a  rate  for  the  supply  of  gas.  I  entirely  agree  with  my  Bro- 
ther Willes  in  the  observations  which  he  has  made  upon  that  section. 
And,  upon  the  whole,  I  concur  in  giving  judgment  for  the  plaintifib. 

Judgment  for  the  plainti^. 

(a)  By  aeetlon  14. 


SMURTHWAITE  v.  WILKINS  and  Another.    Feb.  11. 

Und«r  tbe  Bills  of  Lading  Act,  18  A  19  Viot  o.  Ill,  the  rights  and  liabilities  of  the  oonsignee 
or  endorsee  of  the  bill  of  lading  pass  from  him  by  endorsement  over  to  a  third  person. 

Thb  declaration  was  for  money  payable  by  the  defendants  to  the 
plaintifif  for  freight  for  the  conveyance  by  the  plaintiff  for  the  defend- 
ants, at  their  request,  of  goods  in  ships,  and  for  money  found  to  be 
due  from  the  defendants  to  the  plaintifif  on  accounts  stated  between 
them. 

Third  plea,  as  to  the  claim  for  freight,  that  the  said  freight  is 
claimed  for  conveyance  of  goods  on  a  voyage  from  Odessa  to  a  port 
in  Great  Britain  or  Ireland,  and  *  which  was  payable  to  the  r«o4Q 
plaintiff  by  virtue  of  a  charter-partv  and  a  bill  of  lading  made  ^ 
with  reference  to  the  conveyance  of  the  said  goods,  and  under  which 
the  same  were  shipped  and  carried  on  the  said  voyage,  and  by  the 
said  bill  of  lading  it  was  declared  that  the  said  goods  were  shipped  by 
Ephrussi  &  Co.,  of  Odessa,  on  the  ship  Catherine  Green,  then  in  the 
port  of  Odessa,  and  bound  for  Cork  or  Falmouth  for  orders,  and  the 
said- goods  were  thereby  made  deliverable  at  a  safe  port  in  the  united 
kingdom  of  Great  Britain  or  Ireland,  except  as  therein  excepted,  unto 
J.  H.  Schroeder  &  Co.,  London,  or  their  assigns,  paying  freight  for 
the  said  goods  as  per  charter-party,  less  1422. 4«.,  received  as  advanced 
on  account  of  the  freight  and  of  the  premium  of  insurance  thereon ; 
and  the  said  Ephrussi  &  Co.  and  J.  H.  Schroeder  k  Co.  were  not  either 
of  them  the  defendants  or  the  agents  of  the  defendants ;  and  the 
defendants  did  not  by  themselves  or  their  agents  ship  the  said  goods 
or  any  part  thereof,  nor  were  consignors  or  consignees  of  any  of  the 
said  goods,  nor  were  parties  to  or  named  in  the  said  Charter-party  or 
bill  of  lading ;  and  the  defendants  first  became  interested  in  the  said 
goods  by  purchasing  the  same  after  the  said  shipment  thereof,  and 
after  the  making  and  delivery  of  the  said  bill  of  lading,  and  during 
the  said  voyage,  the  said  purchase  being  made  from  thesaid  J.  l£ 
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Schroeder  k  Co.,  who  on  such  purchase  endorsed  the  said  bill  of 
lading  to  the  defendants :  and  afterwards,  during  the  raid  voyage,  and 
before  any  of  the  said  goods  arrired  at  the  port  of  delivery  or  were 
delivered  or  deliverable,  and  before  any  of  the  freight  now  claimed 
was  payable,  the  defendants,  for  a  sufficient  and  valuable  oonsideration 
then  paid  to  them  by  the  purchasers  hereinafter  mentioned,  sold  and 
disposed  of  the  said  goods  and  all  interest  of  the  defendants  therein, 
*8441  ^^^  ^^  ri^ht  to  the  possession  thereof,  to  'certain  other  per- 
-'  sons,  to  wit;  Kinff,  Melvil  &  Co.,  and  then  endorsed  and  oeli- 
vered  the  said  bill  of  lading  to  the  said  King,  Melvil  &  Ca,  in  order 
to  vest,  and  vested,  in  them  all  property,  right,  and  interest  in  and  to 
the  said  goods,  and  the  defendants  then  ceased  to  have,  and  they  had 
not  at  any  time  thereafter,  any  property  or  interest  in  the  said  goods 
or  the  delivery  thereof;  and  tne  delivery,  so  &r  as  the  same  took 
place,  was  to  persons  other  than  the  defendants,  and  the  defendants 
never  promisea  the  plaintiflf  to  pay  him  all  or  any  of  the  said  freight, 
and  never  were  liable  except  or  otherwise  than  as  aforesaid. 

To  this  plea  the  plaintiff  demurred,  the  ground  of  demurrer  stated 
in  the  margin  being,  "  that  the  defendants,  having  once  become  liable 
to  the  plaintiff  for  the  freight,  by  reason  of  the  endorsement  to  them 
of  the  said  bill  of  lading,  and  the  vesting  in  them  of  the  property  in 
the  said  goods,  as  conceded  by  the  plea,  are  still  liable  to  tne  plaintiff 
for  the  said  freight,  notwithstanding  the  said  endorsement  of  the  bill 
of  lading  by  the  defendants  to  other  persons,  and  the  alleged  transfer 
of  the  property  in  the  said  goods  to  other  persons  by  such  endorse- 
ment.''   Joinder. 

Lewers  (with  whom  was  Manisty,  Q.  C),  in  support  of  the  demurrer  j(a) 
*S451  — ^Si^ough  is  admitted  upon  this  *record  to  show  that  the  defend* 
-'  ants  are  liable  for  the  freight  in  question.  Thev  became  pur- 
chasers of  the  goods  and  assignees  of  the  bill  of  lading  m>m  Schroeder 
&  Co.  The  language  of  the  Ist  section  of  the  Bills  of  Lading  Act, 
18  &  19  Vict.  c.  Ill,  are  very  general, — "Every  consignee  erf  goods 
named  in  a  bill  of  lading,  and  every  endorsee  of  a  bill  of  lading  to 
whom  the  property  in  the  goods  therein  mentioned  shall  pass  upon  or 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows : — 

"  1.  That  the  Ut  seetion  of  the  18  A  19  Viet  e.  tit  (the  Bills  of  Lading  Aet)  mdcm  th» 
defendants,  as  endorsees  of  the  bill  of  lading  mentioned  in  the  Uiird  plea,  aad  propiiataa 
at  one  time  of  the  goods  therein  deseribed,  sal^eei  to  the  same  liabiUtiea  in  respeet  of  freighi  ■■ 
if  the  eon  tract  eontained  in  the  said  bill  of  lading  had  been  made  with  themseWes ;  and  tha^ 
as  the  party  or  parties  with  whom  that  oon tract  was  made  would  not  be  disobarged  horn  their 
liabilities  in  respect  of  freight  by  the  oiroamstanoes  alleged  in  the  said  pica,  to  neither  are  the 
defendants,  standing  as  they  do  by  Tirtne  of  the  said  Act  in  the  same  poiitioB  as  tiba  pttly  «r 
parties,  discbairged  flrom  their  said  llabUltiee  by  the  said  oirenmstaaceB : 

**  2.  That  the  alleged  transfer  of  the  property  in  the  said  goods  to  the  defendants'  assigBt  Vy 
endorsement  of  the  said  bill  of  lading,  does  not  prtjadioe  or  albet  any  liability  to  which  the 
defendants  may  hare  been  subject  to  pay  freight  in  respect  of  the  same,  notwithstanding  thai  H 
may  hare  created  a  new  liability  under  the  said  Act  to  pay  freight  «n  the  part  of  the  defaad- 
ants'  assigns,  the  liability  of  mesne  endorsees  being  expressly  aarad  aad  merged  by  the  eacoBd 
•ection  of  the  said  Act : 

**  S.  That,  irrespectiTcly  of  the  said  Act,  the  circumstances  alleged  in  the  eaid  plea,  to  fitr 
fh>m  operating  as  a  discharge  of  the  defendants  from  their  liability  to  pay  the  said  fieighl»  are 
not  inconsistent  with  the  continuing  liability  of  the  defendants  to  pay  the  sane,  inasmnch  an 
they  disclose  a  constmctire  taldag  of  the  said  goods  by  the  defbndants  under  the  said  en  done 
ment,  and  such  constmetiTC  taking  is  evidence  from  which  a  Jury  might  lawfUiy  and 
reasonably  infer  a  contract  between  the  defendants  and  the  plaintiff  to  pay  freight  in  reepeei  af 
the  said  goods." 
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by  reason  of  sticb  consignment  or  endorsement,  shall  have  transferred 
to  and  vested  in  him  all  rights  of  suit,  and  be  subject  to  the  same 
liabilities  in  respect  of  such  goods,  as  if  the  contract  contained  in  the 
bill  of  lading  had  been  made  with  himself.*'  That  puts  the  consignee 
or  endorsee  in  whom  the  property  in  the  goods  has  vested  in  the  same 
position  in  respect  of  liabilities  and  of  rights  as  the  consignor  stood 
in;  and  no  ^subsequent  endorsement  can  discharge  that  lia-  r^o^g 
bility.  At  common  law,  the  acceptance  of  ^oods  under  a  bill  ^ 
of  lading  was  evidence  whence  a  jury  might  infer  a  contract  to 
])ay  the  freight :  Sanders  v.  Yanzeller.  2  Gale  &  D.  244 ;  Wegener  v. 
Smith,  15  C.  B.  285  (E.  C.  L.  R.  vol.  80) :  therefore,  if  the  argument 
on  the  other  side  be  correct,  the  provision  in  the  Bills  of  Lading  Act 
was  unnecessary.  [Eblb,  G.  J. — A  bill  of  lading  may  pass  through 
the  hands  of  several  persons  before  the  goods  arrive.  Do  vou  contend 
that  each  endorsee  remains  liable  to  the  shipowner  for  the  freight  7] 
Yes.  [Ebl£,  G.  J.--^The  statute  to  some  extent  remedies  what  was 
felt  to  be  a  crying  evil :  but  this  construction  would  make  it  work  a 
most  glaring  injustice.]  The  2d  section  removes  all  doubt :  it  enacts 
that ''  nothing  herein  contained  shall  prejudice  or  afibct  any  right  of 
stoppage  in  transitu,  or  any  ri^ht  to  claim  freight  against  the  original 
shipper  or  owner,  or  any  liability  of  the  consignee  or  endorsee  by 
reason  or  in  consequence  of  his  being  such  consignee  or  endorsee,  or 
of  his  receipt  of  the  goods  by  reason  or  in  consequence  of  such  con* 
signment  or  endorsement/'  The  language  of  the  1st  section  is  general 
and  fVee  from  all  ambiguity.  The  moment  it  is  shown  that  a  person 
is  endorsee  of  a  bill  of  lading,  his  liability  attaches,  and  nothing 
which  takes  place  afterwards  can  discharge  him  from  that  liability. 
Besides,  apart  from  the  statute,  there  is  enough  here  to  warrant  a  jury 
in  inferring  a  contract  to  pay  the  freight.  The  defendants  are  en- 
dorsees  of  the  bill  of  lading  and  so  acquire  the  property  in  the  goods. 
They  sell  the  goods,  and  receive  the  price.  The  receipt  of  the  goods 
by  their  assignees  is  consequently  a  constructive  receipt  by  the  defend* 
ants  themselves.  Tlie  main  reliance,  however,  is,  upon  the  plain  and 
unambiguous  words  of  the  statute. 
^Asphnd^  contrft,  was  stopped  by  the  Couri.(tf)  r*847 

Eblb,  G.  J.— The  argument  of  Mr.  Letvers  has  not  satisfied  L  *^* 
me  that  the  plaintiff  in  this  case  is  entitled  to  judgment.  The  action 
is  brought  to  recover  freight,  and  the  facts  which  are  admitted  upon 
the  record  are,  that  goods  were  shipped  at  Odessa  under  an  ordinary 
bill  of  lading,  that  the  bill  of  lading  was  assigned  to  the  defendants, 
and  by  them  assigned  over  to  third  parties,  by  whom  the  goods  were 
received.  The  contention  on  the  part  of  the  plaintiff  is,  that  the 
property  in  the  goods  passing  to  the  defendants  by  the  assignment  of 
the  bill  of  lading,  under  the  Bills  of  Lading  Act,  18  &  19  Vict.  c.  Ill, 
they  are  liable  for  the  freight,  although  they  never  received  the  goods. 

(a)  The  poiato  marked  for  mrgnmeot  on  the  pert  of  the  defendente  were  as  follows  :^ 

'^  1.  That  the  defendante  are  shown  hy  the  third  plea  never  to  have  become  liable  to  pay  freight, 
having  endorsed  over  the  bill  of  lading  for  valnablo  consideration  during  the  voyage : 

**  1  That,  if  ever  liable  in  any  tense,  they  eeased  to  be  lo  on  the  endoraement  of  the  biU  of 
lading.: 

**  3.  That  it  was  not  Intended  by  the  Bills  of  Lading  Act,  18  A  19  Viet  e.  Ill,  that  sneoessive 
eadoreees  of  bill  of  lading  should  be  liable  at  the  same  time  for  freight ;  and  that,  assuming  the 
defendants  to  be  nnder  any  liability,  it  ti  not  of  a  nature  to  support  the  deolmrKtion.'* 
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Now,  the  words  of  the  Ist  section  of  that  Act  are.  that  '•  every  con- 
signee of  goods  named  in  a  bill  of  lading,  and  every  endorsee  of  a  bill 
of  lading  to  whom  the  property  in  the  goods  therein  mentioned  shall 

Eass  upon  or  by  reason  of  such  consignment  or  endorsement,  shall 
ave  transferred  to  and  vested  in  him  all  rights  of  suit,  and  be  subject 
to  the  same  liabilities  in  respect  of  such  goods  as  if  the  contract  con- 
tained in  the  bill  of  lading  had  been  made  with  himself."  The  con- 
signor remains  always  liable  for  the  freight ;  and,  because  the  statute 
*8481  *^y^  ^^^^  every  consignee  or  assignee  shall  by  reason  of  tbe 
-*  consignment  or  endorsement  have  transferred  to  and  vested  in 
him  all  rights  of  suit,  and  be  subject  to  the  same  liabilities  in  respect 
of  the  goods  as  if  the  contract  contained  in  the  bill  of  lading  had  been 
made  with  him,  the  contention  is  that  the  consignee  or  assignee  shall 
always  remain  liable,  like  the  consignor,  although  he  has  parted  with 
all  interest  and  property  in  the  goods  bv  assigning  the  bill  of  lading 
to  a  third  party  before  the  arrival  of  the  goods.  The  consequenoes 
which  this  would  lead  to  are  so  monstrous,  so  manifestly  unjust,  that 
I  should  pause  before  I  consented  to  adopt  this  construction  of  the 
Act  of  Parliament.  The  person  who  received  the  goods  under  the 
bill  of  lading  was  always  considered  liable  for  the  freight ;  but  that 
was  not  by  virtue  of  an  ori^nal  liability  as  a  contracting  party,  bat 
on  a  contract  implied  from  his  acceptance  of  the  goods.  Looking  at 
the  whole  statute,  it  seems  to  me  that  the  obvious  meaning  is,  that  the 
assignee  who  receives  the  cargo  shall  have  all  the  rights  and  bear  all  the 
liabilities  of  a  contracting  partv ;  but  that,  if  he  passes  on  the  bill  of 
lading  by  endorsement  to  another,  he  passes  on  all  the  rights  and  lia- 
bilities which  the  bill  of  lading  carries  with  it.  The  preamble  of  the 
statute  leads  me  to  that  conclusion :  it  states  that,  *'  whereas,  by  the 
custom  of  merchants,  a  bill  of  lading  of  goods  being  transferrable  by 
endorsement,  the  property  in  the  goods  may  thereby  pass  to  the  en- 
dorsee, but  nevertheless  all  rights  in  respect  of  the  contract  contained 
in  the  bill  of  lading  continue  in  the  original  shipper  or  owner,  and 
it  is  expedient  that  such  rights  should  pass  with  the  property.'' 
Therefore,  the  statute  in  effect  in  s.  1  enacts,  that,  if  the  consignor 
assigns  the  bill  of  lading,  all  his  rights  in  respect  of  the  goods  shall 
pass  with  the  property.  When  the  assignee  assigns  over  to  another, 
*8491  *^^^^  ^^  retain  all  the  rights  and  liabilities  of  the  original  con- 
^  tracting  party  ?  He  clearly  has  no  right  to  the  cargo.  Is  he, 
then,  by  the  endorsement,  to  pass  on  his  rights  to  the  endorsee,  and  to 
retain  all  his  liabilities  in  respect  of  the  goods?  Such  a  construction 
might  be  very  convenient  for  the  shipowner,  but  it  would  be  clearly- 
repugnant  to  one's  notions  of  justice.  The  preamble  indicates  the 
expediency  of  the  consignor's  rights  in  respect  of  the  contract  con- 
tained in  the  bill  of  lading  passing  by  the  endorsement  of  it ;  and  the 
1st  section,  in  order  to  carry  out  that  intention,  provides  for  the  pass- 
ing by  the  endorsement  of  the  rights  and  liabilities  which  ought  to 
attach  to  the  right  of  property  in  the  goods.  Whilst,  therefore,  he 
remains  the  holder  of  the  bill  of  lading,  the  assignee  is  clothed  with 
all  the  rights  and  liabilities  which  attach  to  the  contract :  but,  when 
he  parts  with  it  by  endorsement  to  a  third  person,  he  passes  on  to 
such  thirl  party  all  the  rights  which  he  himself  had,  and  all  the 
liabilities  also.    It  was  further  contended  by  Mr.  Lewers  that  the 
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defendants  were  liable  at  common  law,  and  that,  inasmuch  as  the 
assignees  on  assigning  over  received  the  price  of  the  goods,  the 
receipt  of  the  goods  by  their  assignees  was  a  constructive  receipt  of 
the  goods  by  themselves.  The  origin  of  the  common  law  liability  of 
the  assignee  of  the  bill  of  lading  was  this, — the  master  had  a  lien 
apon  the  cargo,  and  the  receipt  of  the  goods  bv  the  consignee  or 
assignee  was  assumed  to  be  made  under  an  implied  bargain,  that,  if 
the  master  would  forego  his  lien,  he,  the  assignee,  would  pay  freight 
and  demurrage.  That,  however,  cannot  in  the  smallest  degree  apply 
to  one  who  does  not  receive  the  goods. 

Williams,  J. — I  am  of  the  same  opinion.  The  words  of  the  1st 
section,  taken  literally,  are  *undoubtealy  very  general.  But,  r»ocA 
looking  at  the  preamble,  and  at  the  general  scope  and  intention  *• 
of  the  statute,  I  can  entertain  no  doubt  that  the  view  presented  by  my 
Lord  is  the  true  one.  The  general  scope  of  the  Act  is,  that,  whereas 
before,  by  the  custom  of  merchants,  the  property  in  the  goois  passed 
by  the  endorsement  and  delivery  of  the  bill  of  lading,  now  all  the 
rights  and  liabilities  of  the  consignor  under  the  contract  shall  pass 
with  the  property, — that  is,  that,  where  the  right  of  property  leaves 
the  p&^»  the  rights  and  liabilities  under  the  contract  shall  leave  him 
also.  The  owner  can  sue  no  one  but  him  to  whom  the  property  has 
passed. 

The  rest  of  the  Court  concurring, 

Judgment  for  the  defendant 


HEARS  V.  THE  LONDON  AND  SOUTH- WESTERN  RAIL- 
WAY COMPANY.    Feb.  23. 

The  owner  of  a  ehattel,  «.  g.,  m  barge,  whiob  i>  oat  on  hire  for  an  nnezptred  term,  may  main- 
tain IB  action  againat  a  third  peraon  for  a  permanent  ii^nry  thereto. 

The  declaration  stated  that  the  plaintifT,  before  and  at  the  time  of 
the  committing  of  the  grievance  thereinafter  mentioned,  was  the  owner 
of  a  certain  barge,  which  said  barge  was  before  then  let  to  hire  to  one 
John  Scott  Russell  for  a  certain  time  then  unexpired,  and  the  same 
was  then  in  the  possession  of  the  said  John  Scott  Russell  by  virtue  of 
the  said  letting,  the  reversion  therein  then  belonging  to  the  plaintiff; 
that  the  defendants  were  by  their  servants  in  that  behalf  engaged  in 
raising  a  boiler  from  and  out  of  the  said  barge;  yet  that  the  defend 
ants  were  guilty  of  such  negligence,  carelessness,  and  improper  conduct 
in  and  *about  the  raising  and  attempting  to  raise  the  said  boiler  r^oci 
out  of  the  said  barge,  and  used  such  improper  and  insufficient  ^ 
materials  for  that  purpose,  that,  by  reason  thereof,  the  said  boiler  fell 
into  the  said  barge,  and  greatly  damaged  and  injured  the  same; 
whereby  the  plaintiff  had  been  deprived  of  the  use  of  his  said  barge 
for  a  lonff  space  of  time,  and  had  lost  divers  gains  and  profits  which 
he  would  have  acquired  therefrom,  and  was  greatly  injured  in  his 
reversionary  interest  therein,  and  would  be  put  to  great  expense  in 
and  about  repairing  the  damage  so  done  to  the  said  barge. 

To  ^.his  iecl«ration  bhe  defendants  demurred,  on  the  ground  that 
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"  the  facts  stated  in  the  declaration  show  no  cause  of  action  against 
the  defendants."    Joinder. 

Milward^  in  support  of  the  demurrer.(a)— No  precedent  is  to  be 
found  of  an  action  by  the  reversioner  for  an  injury  to  a  chattel  whilst 
out  of  his  possession.  The  barge  being  at  the  time  of  the  accident  in 
the  possession  of  Scott  Russell,  who  was  apparently  the  owner,  and 
who  was  entitled  to  the  possession  for  an  unexpired,  term,  the  conse- 
quence of  holding  that  the  plaintiff  may  sue  will  be  that  the  defend- 
*8521  ^^^  ™^^  nave  two  actions  brought  against  them  for  the  same 
-'  ^damages,  to  neither  of  which  would  a  judgment  in  the  other 
be  an  answer.  There  was  no  privity  between  the  plaintiff  and  the 
defendants  in  respect  of  which  the  latter  could  be  guilty  of  neeligenoe 
to  the  former.  It  may  be  that  the  servants  of  Scott  Russell  repre- 
sented the  weight  of  the  article  to  be  lifted  to  be  10  tons, — a  weight 
for  which  the  defendants'  crane  was  sufficient, — when  in  fact  the 
weight  was  15  tons ;  and  so  the  accident  arose  from  no  default  on  the 
defendants'  part.  If  the  action  were  brought  by  Scott  Bussell,  the 
person  with  whom  the  defendants  contracted,  this  would  be  a  good 
answer.  The  case  falls  within  the  principle  of  Blakemore  v.  The 
Bristol  and  Exeter  Railway  Company,  8  Ellis  k  B.  1035  (E.  C.  L,  R 
vol.  92).  [Eble,  C.  J. — I  must  confess  I  do  not  see  how  that  case 
bears  upon  the  present.]  The  plaintiff  may  have  a  remedy  against 
Scott  Russell.  [Williams,  J. — ^The  authorities  upon  this  subject  are 
considered  in  Tancred  v.  Allgood,  4  Hurlst.  k  N.  488.t  The  first 
count  of  the  declaration  there  stated  that  the  plaintiff  was  the  owner 
of  goods  which  had  been  let  to  hire  to  one  T.  for  a  term,  and  that  the 
defendant  sold  the  goods  and  dispersed  them  so  as  to  prevent  the  same 
being  followed  and  found,  whereby  the  plaintiff  was  injured  in  her 
reversionary  estate.  The  second  count  was  similar  to  the  first*  except 
that  it  alleged  that  the  goods  were  let  to  T.  "  to  be  used  in  a  certain 
house  and  not  otherwise  or  elsewhere,  that  T.  had  the  use  of  the  goods 
subject  to  the  expiration  of  the  term,  and  subject  to  the  determination 
of  the  term  by  the  violation  of  the  terms  thereof."  The  defendant 
pleaded  that  he  seized  and  took  and  sold  the  goods^  not  in  market 
overt,  but  as  sheriff  under  a  writ  of  fi.  fa.  against  T.,  and  that  the 
plaintiff  had  not  sustained  and  would  not  sustain  any  damage  by 
reason  of  the  premises ;  and  it  was  held,  that,  as  the  damages  sustained 
*8"<I1  ^y  ^^  plaintiff  were  the  ^foundation  of  the  action,  the  pleas 

^  J  were  an  answer  to  the  action.  In  giving  judgment,  Pollock, 
C.  B.,  says :  "  Probably  any  temporary  damage  done  while  the  plain- 
tiff^s  possession  was  suspended  by  her  contract  with  another  person, 
is  not  the  foundation  of  an  action."  Nobody  suggested  a  douot  that 
the  action  would  have  lain  for  a  permanent  injury  to  the  plaintiff's 
reversionary  interest  in  the  goods.]    In  that  case  there  was  a  sale  oat 

(a)  Tbe  poinli  marked  for  argmneiit  on  the  part  of  the  defondanta  were  as  follow! : — 
"  That,  if  the  declaration  be  in  contract,  it  is  bad  on  the  groand  of  there  being  no  piiTi^ 
between  the  plain tiif  and  the  defendants,  and  that  it  appears  from  the  deelaration  that  Mr.  Seott 
Russell,  if  any  one,  is  the  proper  person  to  sne : 

**  And  that,  if  the  declaration  be  in  tort,  it  is  bad  for  not  showing  a  permaaent  ii^iiry  to  tha 
reversion,  and  tbat  it  is  consistent  with  the  declaration  that  the  damage  done  might  harv  be«& 
and  ought  to  have  been  repaired  by  Soott  RosseU  before  redeliTery  to  the  plaintiff;  and  alao 
that  a  person  not  in  possession  of  a  chattel  cannot  sne,  the  remedy  being  in  the  hands  of  tbe 
person  in  possession.*' 
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and  out.  [Eklb,  C.  J. — The  purchaser  buys  at  his  peril.]  At  the 
utmost,  here  the  declaration  discloses  only  a  temporary  damage.  The 
subject  was  again  discussed  in  the  Court  of  Exchequer,  in  The  Lanca- 
shire Wagon  Company  v.  Fitzhugh,  6  Hurlst.  k  N.  502.t  The  decla- 
ration does  not  necessarily  show  any  permanent  damage :  non  constat 
that  Scott  Russell  would  not  have  repaired  the  barge.  At  all  events, 
there  was  no  contract  between  the  defendants  and  the  plaintiff,  nor 
any  duty  by  law  cast  upon  the  former  to  repair. 

Petersdarff,  Serjt.,  contrsL,  was  not  called  upon.(a) 

Erlb,  O.  J. — This  is  an  action  brought  by  the  owner  of  a  barge  to 
recover  damages  for  injury  done  to  it  by  the  negligence  of  the  defend- 
ants' servants  whilst  it  was  out  on  hire  to  a  third  person.  The  ques- 
tion is,  whether  the  owner  of  the  barge  has  a  right  to  maintain  an 
action  for  that  injury.  In  my  opinion  be  has  that  right,  the  mere 
temporary  outstanding  interest  in  the  hirer  of  the  barge  amounting  to 
nothing.  That  *trover  will  not  lie  for  the  conversion  of  a  r«og4 
chattel  out  on  loan,  is  clear :  Gordon  v.  Harper,  7  T.  R.  9.  '- 
But,  in  Tancred  r.  AUgood,  4  Hurlst.  k  N.  438,t  it  was  by  implication 
held  that  an  action  for  a  permanent  injury  done  to  a  chattel  while  the 
owner's  right  to  the  possession  is  suspended,  may  be  maintained.  I 
do  not  see  the  bearing  of  that  melancholy  case  of  Blakemore  v.  The 
Bristol  and  Exeter  Railway  Company  upon  this.  It  may,  however, 
be  observed,  that  Scott  Russell,  the  hirer  of  the  barge,  having  taken 
it  to  the  defendants'  premises  for  the  purpose  of  being  loaded  by  their 
servants,  the  defendants  cannot  be  said  to  be  quite  strangers  to  the 
plaintiff:  whereas,  in  Blakemore  v.  The  Bristol  and  Exeter  Railway 
Company,  the  injured  person  was  a  helper  of  a  helper,  and  one  stage 
removed  from  the  parties  contracted  with. 

WiLLiAHS,  J. — I  am  of  the  same  opinion.  It  is  alleged  in  the 
declaration  and  admitted  by  the  demurrer,  that  the  wrongful  act  of  the 
defendants'  servants  has  caused  a  permanent  injury  to  the  chattel  of 
the  plaintiff  It  is  true  that  the  barge  at  the  time  was  let  out  to  Scott 
Russell  for  an  unexpired  term.  But  subject  to  Scott  Russell's  tempo- 
rarv  interest  in  it,  the  barge  still  remained  the  property  of  the  plaintiff: 
ana  I  see  no  reason  why  the  plaintiff  should  not  maintain  the  action.  It 
is  fully  established,  that,  in  the  case  of  a  bailment  not  for  reward,  either 
the  bailor  or  the  bailee  may  bring  an  action  for  an  injury  to  the  thing 
bailed ;  but,  in  the  case  of  a  hiring,  the  owner  cannot  bring  trover, 
because  he  has  temporarily  parted  with  the  possession.  It  seems  to 
me,  however,  to  be  clear,  that,  though  the  owner  cannot  bring  an 
action  where  there  has  been  no  permanent  injury  to  the  chattel,  it  has 
never  been  doubted,  that,  where  there  is  a  *permanent  injury,  r#gcg 
the  owner  may  maintain  an  action  against  the  person  whose  '* 
wrongful  act  hisis  caused  that  injury. 

The  rest  of  the  Court  concurring, 

Judgment  for  the  plaintiff 

(a)  Th«  point  marked  for  argument  on  the  part  of  the  plaintiff  was  aa  foUowa : — 
"  That  the  declaration  ehows  a  good  canse  of  aetion  against  the  Company  in  eonsequenoe  of 
the  plaintiff's  rerersionary  interest  in  the  barge  being  ii^ured  ihrongh  the  negligenoe  and  im- 
proper eondnct  of  the  defendants'  serrants." 
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BROWN  V.  TIBBITS.    Feb.  11. 

An  Attorney  may  get  off  a  oUlm  for  oosts,  notwithstanding  no  signed  bill  baa  been  deliTered. 

To  a  eonnt  on  an  agreement  to  indemnify  the  plaintiff  against  all  costs  wbieh  the  plaintiff 
might  be  obliged  to  pay  as  defendant  in  a  oertain  suit,  or  in  conseqnenee  thereof,  alleging  that 
the  plaintiff,  as  such  defendant  in  that  suit,  was  compelled  to  pay  in  the  said  salt  and  in  c<me»- 
qaenoe  thereof  a  oertain  snm  as  and  for  costs, — the  defendant  pleaded,  *<  as  to  so  moch  of  the 
eonnt  as  relates  to  the  plaintiff's  claim  in  respect  of  the  payment  by  him  of  the  said  soin  of 
money  as  and  for  costs  in  the  said  sntt,"  a  set-off : — Held,  a  good  pW 


Thb  first  count  of  the  declaration  stated  that  the  defendant^  by  a 
certain  indentare  between  the  defendant  of  the  one  part  and  the  plain- 
tiff of  the  other  part,  covenanted  with  the  plaintiff  that  he  would  paj 
the  plaintiff  the  sum  of  50Z.,  together  with  interest  for  the  same  after 
the  rate  of  51,  per  cent,  per  annum,  on  the  10th  of  January,  1859; 
yet  the  defendant  has  not  paid  the  said  sum  of  50/.,  or  any  part 
thereof. 

The  second  count  stated  that  the  defendant,  by  a  certain  other 
indenture  between  the  defendant  of  the  one  part  and  the  plaintiff  of 
the  other  part,  covenanted  with  the  plaintiff  that  he  would  pay  the 
plaintiff  another  sum  of  50Z.,  with  interest  for  the  same  afler  the  rate 
of  lOL  per  cent,  per  annum,  on  the  10th  of  January,  1859 ;  yet  the 
defendant  had  not  paid  the  last-mentioned  sum  of  502.,  or  any  part 
thereof. 

The  third  count  stated,  that  the  defendant  being  an  attorney  and 
solicitor,  in  consideration  that  the  (now)  plaintiff  at  the  request  of 
the  defendant,  would  employ  the  defendant  as  his  attorney  and  solicitor 
in  and  about  a  certain  suit  in  which  one  Matthew  Harrison  was  the 
*8561  P^^^°^^^  ^^^  ^^^  (now)  plaintiff'  was  the  *defendant,  the  defend- 
•'  ant  promised  the  (now)  plaintiff  to  indemnify  the  (now)  plain- 
tiff  against  all  costs  which  he  the  (now)  plaintiff  might  as  such 
defendant  in  the  said  suit  be  obliged  to  pay  in  the  said  suit  or  in  con- 
sequence thereof,  the  same  being  conducted  by  the  defendant  as  such 
attorney  of  the  fnow)  plaintiff  as  aforesaid :  that  the  (now)  plaintiff 
relying  on  the  aefendant's  said  promise,  employed  him  accordingly, 
and  the  defendant  as  such  attorney,  by  virtue  of  such  employment^ 
acted  as  the  (now)  plaintiff^s  attorney  in  the  said  suit,  and  coo- 
ducted  such  suit  to  its  termination ;  and  that  the  (now)  plaintiff  as  such 
defendant  in  the  said  suit  as  aforesaid  was  compelled  to  pay  in  the  said 
suit,  and  in  consequence  thereof,  as  and  for  costs,  to  wit,  to  the  said 
Matthew  Harrison,  as  the  plaintiff  therein,  a  large  sum,  to  wit,  131f. 
18«.  lOd.;  and,  although  all  things  had  happened  necessary  to  entitle 
the  (now)  plaintiff  to  have  the  defendant's  said  promise  fulfilled, 
yet  the  defendant  had  broken  the  same,  and  had  not  indemnified  the 
(now^  plaintiff  according  to  his  said  promise,  or  paid  the  (now)  plain- 
tiff the  said  sum  of  ISlT.  18^.  lOd,,  or  any  part  thereof:  Claim,  SOOL 

The  defendant  pleaded, — first,  to  the  first  and  second  counts  of  the 
declaration,  and  also  to  so  much  of  the  third  count  as  related  to  the 
plaintiff^s  claim  in  respect  of  the  payment  by  him  of  the  said  sum  of 
money  as  and  for  costs  in  the  said  suit,  that  the  plaintiff,  before  and 
at  the  time  of  the  commencement  of  this  suit,  was,  and  thence  hitherto 
had  been  and  still  now  is,  indebted  to  the  defendant  in  an  amount 
equal  to  so  much  of  the  said  claim  of  the  plaintiff  as  that  plea  was 
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pleaded  to,  for  moDey  payable  by  the  plaintiff  to  the  defendant  for  work 
done  and  materials  for  the  same  provided  by  the  defendant  for 
the  plaintiff  at  his  request,  and  for  money  paid  by  the  defendant  for 
the  plaintiff  at  his  request,  and  for  money  found  to  be  due  from  the 
^plaintiff  to  the  defendant  on  accounts  stated  between  them,  r^oc'r 
which  said  amounts  the  defendant  was  ready  and  willing  and  ^ 
thereby  offered  to  set  off  against  so  much  of  the  said  claim  of  tbe 
plaintiff  as  that  plea  was  pleaded  to. 

Second  replication  to  the  first  plea, — except  so  much  thereof  tss 
relates  to  money  found  to  be  due  from  the  plaintiff  to  the  defendant 
on  accounts  stated  between  them, — that  the  work  done  and  the  money 
paid  as  in  that  count  mentioned  was  and  is  work  done  and  fees,. 
charges,  and  disbursements  in  respect  of  and  about  such  work,  charged 
and  paid  by  the  defendant  as  the  attorney  and  solicitor  of  the  plaiit- 
tiff,  and  that  the  defendant  did  not  one  calendar  month  before  this  suit 
send  or  deliver  to  or  leave  for  the  plaintiff  (he  being  the  person  to  be 
charged  therewith)  a  bill  of  such  fees,  charges,  and  disbursements^, 
according  to  the  statute  in  that  case  made  and  provided. 

Bejoinder,  that  the  said  work,  charges,  and  disbursements  in  the 
second  replication  mentioned  was  done  and  were  charged  by  and 
accrued  due  to  the  defendant  respectively  as  such  attorney  and  solicitor 
as  in  and  by  the  said  second  replication  mentioned,  after  the  passing 
of  the  Act  of  Parliament  passea  in  the  7th  year  of  the  reign  of  Her 
present  Majesty  Queen  Victoria  (6  &  7  Vict.  c.  73),  intituled  **  An  Act 
for  consolidating  and  amending  several  of  the  laws  relating  to  attor 
neys  and  solicitors  practising  in  England  and  Wales." 

The  defendant  also  demurred  to  the  second  replication,  the  ground 
of  demurrer  stated  in  the  margin  being,  ''that  the  fact  of  the  defend- 
ant having,  as  in  the  said  second  replication  mentioned,  failed  to  send 
or  deliver  to  or  leave  for  the  plaintiff,  one  calendar  month  before  this 
suit,  a  bill  of  the  defendant's  fees,  charges,  and  disbursements,  does 
not  in  any  way  prejudice  his  right  to  set  off  the  amount  thereof.'' 
Joinder. 

♦The  plaintiff  demurred  to  the  rejoinder,  the  ground  of  de-   r«ocQ 
murrer  stated  in  the  margin  being,  '*  that  the  provisions  of  the  '■ 
Act  of  Parliament  therein  mentioned  show  the  replication  to  be  good 
and  the  rejoinder  bad  in  substance/'    Joinder.(a) 

Crampton  Sutlon,  for  the  plaintiff.(A) — The  main  question  is  whether 
an  attorney's  bill  which  has  not  been  duly  signed  and  delivered  pur- 
suant to  the  statute  now  in  force,  the  6  &  7  Vict  c.  73,  s.  87,  can  form 
the  subject  of  a  set-off     The  S  Jac.  1,  c.  7,  s.  1,  enacted  that  "all 

(a)  Some  discuiiion  baring  ariaeii  as  to  whether  the  plaintiff  or  the  defendant  bad  tbe  right 
to  begin, — seeing  that  tbe  defendant's  demnrrer  stood  first  upon  the  reoord, — Willes,  J.,  referred 
to  Williams  r.  Jarnan,  13  M.  A  W.  I28,t  2  D.  A  L.  212,  and  observed  that  the  praotioe  was 
BOW  uniform,  that,  where  there  are  cross -demurrers,  the  plaintiff  begins. 

And  see  Bakar  v.  Tb«  Midland  Railway  Company,  18  C.  B.  46  (B.  G.  L.  R.  rol.  86),  and  tbe 
authorities  referred  to  in  the  note  to  that  case,  p.  63. 

(6)  Tbe  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows : — 

"  Tbaty  a  set-off  being  a  oross-acUon,  tbe  replication  to  tbe  plea  of  set-off  showing  that  no 
signed  bill  was  delivered  one  month  before  action  gives  a  good  answer  to  tbe  plea  of  set-off, 
by  virtue  of  the  6  A  7  Vict  e.  73,  s.  37,  and  that  the  r^oinder  is  bad  for  tbe  same  reason :  that 
tbe  plea  of  set-off  is  bad,  in  being  pleaded  to  a  part  of  the  claim  in  the  third  count  of  the  decla- 
ration, fluch  claim  being  for  unliquidated  damages,  and  not  for  a  debt  or  sum  eertain :  and 
that  the  tbird  count  is  good  and  unol^eotioBable." 
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attorneys  and  solicitors  should  give  a  true  bill  unto  tbeir  masters  or 
clients,  or  their  assigns,  of  all  charges  concerning  the  snits  which  they 
have  for  them,  subscribed  with  his  own  hand  and  name,  before  such 
time  as  the;  or  any  of  them  should  charge  their  clients  with  any  the 
same  fees  or  charges."  Then  came  the  2  O.  2,  c.  28,  s.  23,  which  en- 
*8"91  *°^^  ^^^^  **'  ^^  attorney  or  solicitor  of  any  of  the  Courts  afbre- 
^  J  said  (the  superior  Courts  at  Westminster,  the  Courts  of  great 
sessions  in  Wales,  and  the  palatinate  Courts,  &c.),  shall  commence  or 
maintain  any  action  or  suit  for  the  recovery  of  any  fees,  charges,  or 
disbursements  at  law  or  in  equity,  until  after  the  expiration  of  one 
month  or  more  after  such  attorney  or  solicitor  respectively  shall  have 
delivered  unto  the  party  or  parties  to  be  charged  Uierewith,  or  left  for 
him,  her,  or  them,  at  his,  her,  or  their  dwelling-house  or  last  place  of 
abode,  a  bill  of  such  fees,  charges,  and  disbursements,  &c.,  which  bill 
shall  be  subscribed  with  the  proper  hand  of  such  attorney  or  solicitor 
respectively."  The  87th  section  of  the  6  &  7  Vict.  c.  73,  is  in  nearly 
the  same  terms :  *'  No  attorney  or  solicitor,  nor  any  executor,  admin- 
istrator, or  assignee  of  any  attorney  or  solicitor,  shall  commence  or 
maintain  any  action  or  suit  for  the  recovery  of  any  fees,  charges,  or 
disbursements  for  any  business  done  by  such  attorney  or  solicitor, 
until  the  expiration  of  one  month  after  such  attorney  or  solicitor,  or 
executor,  &c,,  shall  have  delivered  unto  the  party  to  be  charged  ther^ 
with,  or  sent  by  the  post  to  or  left  for  him  at  his  counting-house,  office 
of  business,  dwelling-house,  or  last-known  place  of  abode,  a  bill  of 
such  foes,  charges,  and  disbursements^  and  which  bill  shall  either  be 
subscribed  with  the  proper  hand  of  such  attorney  or  solicitor  (or,  in 
the  case  of  a  partnership,  by  any  of  the  partners,  either  with  his  own 
name  or  with  the  name  or  style  of  such  partnership),  or  of  the  execa- 
tor,  administrator,  or  assignee  of  such  attorney  or  solicitor,  or  be 
enclosed  in  or  accompanied  by  a  letter  subscribed  in  like  manner, 
referring  to  such  bill."  [Bylbs,  J, — The  words  are  "  shall  comtnenee 
or  maintain  any  action,"  &c.]  The  statute  of  set-off,  2  G.  2,  c.  22,  a. 
13,  enacts,  that,  **  where  there  are  mutual  ckbis  between  the  plaintiff 
♦8601  ^      defendant,  or,  if  either  party  sue  or  be  sued  as  *executor 


or  administrator,  where  there  are  mutual  Mts  between  the 
tator  or  intestate  and  either  party,  one  debt  may  be  set  against  the 
other,  and  such  matter  may  be  given  in  evidence  upon  the  general 
issue,  or  pleaded  in  bar,  as  the  nature  of  the  case  shall  require,  so  as 
at  the  time  of  his  pleading  the  general  issue,  where  any  such  debt  of 
the  plaintifi^  his  testator,  or  intestate,  is  intended  to  be  insisted  on  in 
evidence,  notice  shall  be  given  of  the  particular  sum  or  debt  so 
iatended  to  be  insisted  on,"  &c.  The  party,  therefore,  who  relies  upon 
a  set-off,  must  show  that  he  had  an  actionable  debt  at  the  time  of  the 
commencement  of  the  suit :  Rogerson  v.  Ladbroke,  1  Bingh.  93  (E.  C 
L.  R.  vol.  8),  7  J.  B.  Moore  412  (E.  C.  L.  R.  vol.  17).  In  Murphy  r. 
Cunningham,  1  Anstr.  198,  it  was  distinctly  held  that  am  attorney  can- 
not set  off  his  bill  without  having  delivered  it  [Willks,  J.,  referred 
to  the  note  to  Hooper  i;.  Till,  1  Dougl.  199,  where  it  is  said:  "It 
seems  to  have  been  taken  for  granted  that  an  attorney  cannot  set  off 
his  bill  till  a  month  after  it  has  been  delivered:  but  the  contrary  was 
held  by  the  Court  in  E.  2-3  G.  3,  in  a  case  of  Martin  v.  Winder;  for, 
in  that  case.  Law  having  moved  on  the  part  of  the  defendant,  who 


COMMON  BENCH  REPORTS.    (11  J.  SCOTT.    N.  S.)       8S0 

was  an  attorney,  for  a  rale  to  show  eanse  wby  the  proceedings  should 
not  be  stayed  till  his  bill  should  be  paid,  or  till  a  month  from  the 
delivery  of  it  should  expire,  tkcU  lie  might  be  enahbd  to  aet  it  off^  the 
Court  held,  that^  thoagh  an  attorney  cannot  bring  an  action  on  his 
bill  till  it  has  been  delivered  a  month,^  that  circumstance  is  not  neces- 
sary to  enable  him  to  set  it  off;  that  he  must  not  produce  it  at  the 
trial  by  surprise,  but  that  it  is  sufficient  in  such  case  to  deliver  it  time 
enough  for  the  plaintiff  to  have  it  taxed  before  the  trial.  Upon  hear- 
ing thia  opinion  of  the  Court,  Law  withdrew  his  motion  as  unne^ 
cessary.'']  In  Bui  man  r.  Birkett,  1  Esp.  N.  P.  C.  449^,  it  was 
ruled  by  Lord  Kenyon,  that,  in  an  action  against  an  attorney,  to 
*which  he  gives  notice  of  set-off  of  his  bill  for  business  done  r^toAi 
for  the  plaintiff,  he  must  deliver  a  bill  signed,  but  it  need  not  be  ^ 
delivered  a  month  under  the  statute.  [Willss,  J. — In  Ex  parte 
Howell,  1  Rose  312,  it  was  held  that  an  attorney  might  sue  oat  a 
commission  upon  a  debt  for  costs,  without  having  delivered  a  signed 
bill :  and  in  Eicke  v.  Nokes,  M.  &  M.  808  (E.  C.  L.  B.  vol.  22),  Lord 
Teaterden  ruled  that  an  attorney  might  prove  his  bill  under  a  com- 
mission of  bankrupt,  without  having  delivered  a  signed  bill.]  Reli- 
ance will,  no  doubt,  be  placed  upon  the  ease  of  Lester  v.  Lazarus,  2 
C.  M.  &  R.  669,t  4  Dowl.  P.  C.  897,  where  Parke,  B.  says :  "  Perhaps 
the  more  extensive  language  of  the  statute  of  James  might  operate 
to  preclude  an  attorney,  not  only  from  suing  for,  but  also  from  setting 
ijff  the  amount  of  the  bill  unless  delivered.  It  has  been  held  that  the 
2  G.  2  applies  only  to  the  case  of  attorneys  suing  as  plaintiffs."  But 
that  is  entirely  extrajudicial :  and  the  case  of  Murphv  v.  Cunningham 
had  not  been  brought  to  the  notice  of  the  Court.  A  plea  of  set-off 
showing  that  the  plaintiff  was  indebted  to  the  defendant  aX  the  time  of 
plea  pleaded,  is  bad ;  it  must  show  that  he  was  indebted  at  the  com* 
mimcement  of  the  action:  Evans  v.  Pressor,  8  T.  R.  186.  In  Francis  r. 
Dodsworth,  4  C.  B.  202,  220  (E.  C.  L.  R.  vol.  58),  Lord  Truro,  in  deli- 
vering the  judgment  of  the  Court,  speaking  of  the  2  G.  2,  c.  22,  s.  13, 
says:  "The  judicial  construction  of  this  section  has  been,  that  no 
debts  can  be  ased  by  way  of  se^off  under  this  statute,  except  such  as 
are  recoverable  by  action;  and  it  has  accordinglv  been  held  that  the 
Statute  of  Limitations  may  be  replied  to  a  plea  of  set-off.  In  Chappie 
V.  Durston,  1  C.  &  J.  l,t  it  was  held,  that,  to  a  plea  of  set-off,  the 
Statute  of  Limitations  must  be  specially  replied ;  and  it  was  stated  in 
the  judgment  that  a  plea  of  set-off  has  ever  been  considered  in  the 
nature  of  a  cross-declaration.  And  in  Ford  v.  Dornfard,  16  L.  J., 
*Q.  B.  172,  PattesoQ,  J.,  adopts  the  case  of  Chappie  v.  Durs-  r»ft/»o 
toii."(a)  In  Richards  v.  Easto,  15  M.  k  W.  244,  250,t  upon  its  •■  ®^^ 
being  suggested  in  argument,  that  ''  it  is  incorrect  to  say  that  every 
special  plea  must  necessarily  be  in  confession  and  avoidance;  the  plea 
of  the  Statute  of  Limitations  is  an  instance  to  the  contrary ;  it  goes 
to  the  remedy  only,  not  to  the  right."  Parke,  B.,  says :  "  &)  also  the 
plea  that  an  attorney  has  not  delivered  a  signed  bill."  [Bylss,  J. — 
The  Statute  of  Limitations  bars  the  remedy  completely :  this  statute 
only  suspends  it.     Williahs,  J. — The  debt  is  not  the  less  a  debt, 

(a)  In  a  fabwqnent  part  of  the  jadgment  hit  Lordship  wj% :  "  It  may  he  eorreet,  for  tome 
parpoiet,  to  eontider  the  plea  of  set-off  aa  a  declaration  :  bat  we  do  not  feel  onnelToa  called 
upon  or  warranted  in  saying  that  the  analogy  exists  for  all  pnrposes." 
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thongb  barred  by  tbe  Statute  of  Limitations.]  Tben,  tbe  plea  of  set- 
off is  improperly  pleaded  to  the  third  count.  The  plaintiff  there 
claims  unliquidatea  damages.  The  payment  to  Harrison  was  a  pay- 
ment by  compulsion  of  law :  and  the  plaintiff  was  bound  to  declare 
specially :  Spencer  v.  Parry,  8  Ad.  &  E.  881  (E.  C.  L.  R.  vol.  80).  4  N. 
&  M.  770  (E.  C.  L.  R.  vol.  80).  In  Attwooll  v.  Attwooll,  2  Ellis  k  B. 
28  (E.  C.  L.  R.  vol.  75),  it  was  held  that  a  set-off  could  not  be  pleaded 
to  a  count  on  a  bond  conditioned  for  indemnity.  "  It  is  very  much  to  be 
regretted,"  says  Lord  Campbell,  ^*  that  the  defendant  should  be  without 
defence,  and  should  be  driven  to  bring  a  cross-action.  Bat  so  the  law 
at  present  is.  The  condition  of  the  bond,  when  examined,  shows  that 
it  is  to  indemnify  generally,  and  not  for  the  payment  of  any  liquidated 
demand :  and,  according  to  the  cases  cited,  there  can  be  no  set-off 
pleaded  in  an  action  on  such  a  bond."  [Bylbs,  J. — Is  that  part  of 
the  third  count  to  which  the  set-off  is  pleaded  anything  more  than  a 
demand  for  money  paid  ?]  The  damages  would  not  necessarily  be  the 
»fiAQi  ^^™  which  the  plaintiff  had  paid  to  *Harrison.     In  Gastelli  v. 

^^^J  Boddington,  1  Ellis  k  B.  66  (E.  0.  L.  R.  vol.  72),  in  assumpsit 
to  recover  a  partial  loss  on  a  valued  policy  of  insurance  on  goods  on 
a  voyage  to  a  market,  a  set-off  for  premiums  was  held  to  be  a  bad 
plea,  the  action  being  for  unliquidated  damages.  In  Johnson  v.  Dia- 
mond, 24  Law  J.,  Exch.  217,  C.  having  at  the  request  of  Diamond  (the 
defendant)  brought  an  action  against  the  present  plaintiff,  Johnson, 
received  from  Diamond  a  bond  whereby  the  latter  stipulated  that  he 
would  pay  the  present  plaintiff  such  costs  as  C.  should  be  liable  to 
pay  the  present  plaintiff  in  case  C.  should  discontinue,  become  non- 
suit, &c.,  and  that  he  would  also  permit  C.  during  the  pendency  of 
the  action  or  any  liability  arising  tnerefrom,  to  retain  and  apply  any 
money  of  him  (Diamond)  that  might  come  into  the  hands  of  G.  towards 
the  discharge  of  any  costs  and  liabilities  which  G.  might  incur  bj 
reason  of  his  permitting  the  action  to  be  brought  and  carried  on  in 
his  name,  or  from  any  injury  to  him  from  the  default  of  Diamond. 
G.  was  nonsuited,  and  the  plaintiff  had  judgment  to  recover  against 
G.  the  costs  of  such  nonsuit.  It  was  held,  that  the  bond  did  not  con- 
stitute a  "  debt"  from  Diamond  to  G.  within  the  61st  and  64th  sections 
of  the  Gommon  Law  Procedure  Act,  1854,  and  that  the  alleged  debt 
in  the  hands  of  Diamond  could  not  be  attached  by  the  present  plain- 
tiff. Martin,  B.,  grounds  his  decision  upon  the  statute  of  set-off. 
*ftfi4.1       Sayes,  Serjt.,  for  the  defendant.(a) — In  Tidd's  *Practice,  9th 

^^^•1  edit.  888,  it  is  distinctly  laid  down  that  "  the  statute  2  O.  2,  a 

(a)  Th«  points  marked  for  argument  on  the  part  of  tbe  defendant  were  as  fallows : — 
"  1.  That  there  is  no  sCatate  in  force  which,  in  order  to  enable  the  defendant  to  aet  off  thm 
amount  of  a  bill  of  costs  for  fees,  charges,  or  disbnrsaments  due  to  him  as  an  att«MnM7  or  tolieit- 
or,  renders  it  necessary  for  him  to  haye  sent  or  deliTered  to  or  to  hare  left  for  tb«  plaintifl^ 
one  oalendar  month  before  action,  any  biU  of  such  fees,  charges,  and  dishnrsements : 

**  2.  That  the  only  effect  and  operation  of  the  statute,  6  A  7  Vict.  o.  73,  is,  to  prohibit  aa 
attorney  or  solicitor  flrom  commencing  or  maintaining  any  action  or  suit  for  tbe  recorety  of  anj 
fees,  charges,  or  disbursements  due  in  respect  of  any  business  done  by  such  attorney  or  soUeitor 
until  the  empiration  of  one  calendar  month  after  he  shall  have  deliTered  or  sent  to  or  left  for 
the  .person  to  be  charged  therewith  a  bill  of  such  fees,  charges,  and  disbursements,  in  maBB«r 
and  form  in  the  said  statute  mentioned ;  and  that  such  statute  cannot  be  construed  so  as  to 
deprive  an  attorney  or  solicitor  from  setting  off  the  amount  of  any  such  biU  of  costs  In  aoj 
action  brought  against  him  for  a  liquidated  demand,  although  no  such  bill  of  the  said  feea. 
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28,  8.  28,  only  reqaires  the  delirery  of  a  bill  for  the  bringing  of  an 
action;  and  therefore,  though  an  attorney  cannot  bring  an  action  on 
his  bill  till  it  has  been  delivered  a  month,  that  circumstance  is  not 
necessary  to  enable  him  to  set  it  off.  But  he  must  not  produce  it  at 
the  trial  by  surprise :  it  is  sufficient  in  such  case  to  deliver  the  bill 
time  enough  for  the  plaintiff  to  have  it  taxed  before  the  trial."  For 
this,  the  author  refers  to  Hooper  v.  Till,  Martin  v.  Winder,  and  Bui- 
man  v.  Birkett.     [He  was  stopped  by  the  Court.] 

WiLLiAiis,  J. — I  am  of  opinion  that  this  is  a  perfectly  good  set-off, 
and  that  the  defendant  is  entitled  to  judgment  on  these  demurrers 
Notwithstanding  the  case  of  Murphy  v.  Cunningham,  1  Anst.  198, 
which  certainly  ^appears  to  be  a  case  in  point  in  support  of  r^o^^ 
the  replication,  I  may  say  that  the  general  understanding  of  the  *- 
profession  for  very  many  years  has  been  that  an  attorney  may  set  off 
his  demand  for  costs,  notwithstanding  he  has  not  a  month  previously 
delivered  a  signed  bill,  the  statute  not  in  terms  precluding  him  from 
so  doing,  but  being  confined  to  a  prohibition  against  his  bringing  an 
action  for  his  costs  until  he  has  complied  with  that  condition,  and 
every  principle  of  justice  and  good  sense  being  in  favour  of  that 
course.  I  think  it  would  be  monstrous  if  a  man  who  is  largely 
indebted  to  his  attorney,  and  who  has  a  counter-claim  against  him, 
should  be  allowed  to  recover  in  respect  of  his  demand  merelv  because 
the  attorney  has  not  one  month  betore  setting  it  up  as  a  deduce  deli- 
vered his  bill.  As  to  any  supposed  hardship  of  allowing  the  set-off, 
I  must  confess  I  do  not  see  any ;  for  it  is  clear  that  the  Court  has  the 
power,  and  would  exercise  it,  to  prevent  any  injustice  being  done,  by 
staying  the  proceedings  until  an  opportunity  has  been  afforded  to  the 
client  to  tax  the  bill.  It  has  been  laid  down  in  several  successive 
editions  of  Tidd's  Practice, — ^a  work  which  was  for  many  years  before 
the  eyes  of  the  profession  as  one  of  the  very  highest  authority, — that 
the  set-off  is  allowable :  and  the  principle  is  to  a  certain  extent  sus- 
tained by  the  case  of  Harrison  v.  Turner,  10  Q.  B.  482  (E.  C.  L.  R. 
vol.  59).  There,  to  assumpsit  on  an  attorney's  bill,  the  defendant 
pleaded  a  set-ofi^  and,  in  support  of  that  plea,  he  put  in  an  account 
furnished  to  him  by  the  plaintiff:  the  plaintiff's  credit  side  of  this 
account  contained  his  claim  for  costs,  but  of  these  no  signed  bill  having 
been  delivered,  the  defendant  contended  that  so  much  of  the  plaintiff's 
account  as  related  to  such  bill  must  be  struck  out :  but  the  Court  held 
that  the  whole  account  was  evidence  for  the  jury ;  and  Lord  Denman, 
in  delivering  the  judgment  of  the  Court,  says :  **  The  ♦defend-  r#og/i 
ant  contend^  that  so  much  of  this  account  as  related  to  the  '- 
bill  of  costs  was  to  be  excluded  from  the  consideration  of  the  jury, 
because  no  signed  bill  had  been  delivered  to  him.  We  think  this 
objection  is  not  well  founded,  for,  the  neglect  to  deliver  such  a  bill 
merely  prevents  an  attorney  from  recovering  the  amount  by  action, 
but  does  not  bar  the  debt."  The  amount  due  to  the  defendant  for  his 
costs  is  a  debt  within  the  statute  of  set-off*,  2  G.  2,  o.  22 ;  and  I  see 

•huget,  ftnd  diibarfemento  m  la  montioiied  in  the  Mid  aUtnte  baa  b«en  delitered  or  aent  to  or 
left  for  the  plaintilF  before  ftotion : 

"  8.  That  the  third  oonnt  of  the  declaration  ia  bad  in  anbatanee,  upon  the  ground  that  the 
agreement  on  the  part  of  the  defendant  therein  mentioned  la  a  promiae  made  by  a  atranger  to 
the  aaid  aoit  in  the  third  oonnt  mentioned,  and  therefore  roid  aa  an  act  of  maintenanee." 
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no  reason  wbj  an  attorney  should  have  a  judgment  reoorered  against 
him,  when  the  plaintiff  may  be  indebted  to  him  in  an  equal  or  a 
greater  amount,  merely  because  he  has  rendered  no  account,  consider* 
ing  that  the  client  Ims  ample  means  of  procuring  it  to  be  taxed  and 
moderated  if  necessary.  I  am  therefore  of  opinion, — and  my  Brother 
Willes,  who  has  left  the  Court  to  go  to  Chambers,  desired  me  to  saj 
that  he  fully  concurs, — that  the  defendant  is  entitled  to  judgment. 

Then  it  is  said  that  the  plea  is  bad  as  being  pleaded  to  a  part  of  the 
claim  in  the  third  count  which  is  for  unliquidated  damages,  and  not 
for  a  debt  or  sum  certain,  and  therefore  a  claim  to  which  the  statute 
of  set-off  does  not  apply.  It  must,  however,  be  observed  that  the  plea 
in  (question  is  confined  to  so  much  of  the  third  count  as  relates  "  to  the 
plamtiff 's  claim  in  respect  of  the  payment  by  him  of  the  said  smn  of 
money  as  and  for  costs  in  the  said  suit."  It  is  therefore  confined  to  a 
payment  already  made  by  the  plaintiff  to  a  specified  amount,  as  to 
which  the  jdaintiff  claims  to  be  indemnified.  The  case,  therefore^ 
comes  withm  the  principle  of  the  judgment  in  Hardcastle  r.  Nether- 
wood,  6  B.  &  Aid.  98  (E.  C.  L.  B.  vol.  7).  That  was  assumpsit,  ia 
consideration  that  the  plaintiff,  for  the  accommodation  and  at  the 
request  of  the  defendant,  would  accept  certain  bills  of  exchange,  and 
would  deliver  them,  so  accepted,  to  the  defendant,  in  order  that  he 
*8671  ™^^^^  negotiate  the  same  *for  his  own  benefit,  the  defendant 
-'  undertook  to  provide  money  for  the  payment  of  the  said  lAlis 
as  they  became  due,  and  to  indemnify  the  plaintiff  from  any  loss  or 
damage  by  reason  of  the  acceptance  thereof:  breach,  that  the  defend- 
ant did  not  provide  money  for  the  bills,  nor  indemnify  the  plaintiff 
from  dama^,  by  reason  whereof  the  plaintiff,  as  acceptor,  was  forced 
and  obliged  to  pay  to  the  holders  of  tne  bills  certain  sams  of  money, 
with  interest,  charges,  and  expenses :  and  it  was  held,  upon  demurrer, 
that,  as  the  plaintiff  might  be  entitled  upon  this  declaration  to  recover 
special  damage,  a  set-off  was  not  a  go(>d  plea.  In  giving  judgment, 
the  Court  says :  **  This  cose  cannot  be  distinguished  from  that  which 
has  been  cited  (Auber  v.  Lewis,  E.  T.  1818,  K.  B.,  Manning's  N.  P. 
Dig..  2d  edit.  p.  261).  The  Court  must  look  to  the  contract  declared 
on,  and,  if  that  is  such  as  might  entitle  the  jparty  to  recover  special 
damages,  the  statutes  of  set-off  do  not  apply,  although  no  special 
damage  be  alleged.  Here,  however,  the  jury  might  poflsibly  give 
damages  for  the  manner  in  which  the  plaintiff  had  been  fomd  and 
compelled  to  pay  the  amount  of  the  bills.  The  defendant  might,  per- 
haps, have  pleaded  a  setoff  to  that  part  of  the  count  which  charges 
the  defendant  with  the  amount  of  the  acceptances  paid  by  the  plain- 
tiff." Adopting  that  suggestion,  I  am  of  opinion  that  this  is  a  per- 
fectly good  plea  as  pleaded,  and  therefore  that  our  judgment  should 
be  for  the  defendant. 

Btlbs,  J. — I  am  of  the  same  opinion,  and  I  have  but  little  to  add. 
As  to  the  absence  of  a  signed  Inll  being  an  objection  to  a  plea  of 
set-off,  it  strikes  me  that  the  demand  of  an  attorney  for  fees,  cnargea^ 
and  disbursements,  answers  the  description  of  a  debt,  though  no  bill 
has  been  delivered.  But  what  influences  me  is  the  long  current  of 
♦8681  authorities,  as  evidenced  by  all  the  *editions  of  Tidd  and  Aroh- 
-J  bold :  (a)  and  I  am  not  disposed  to  throw  doubt  upon  a  settled 

(a)  In  Arehbold,  10th  edit  100,  the  law  is  thai  sUled,— '<  At  tb«  BUltit*  only  nqriiw  A« 
deliTery  of  Ui«  bill  in  order  to  maintain  an  aoiion  or  enit  for  it  (Harrison  «.  Tnmar,  !•  Q.  B. 
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praotioe.  The  third  count  states  that  the  terms  upon  which  the 
defendant  was  employed  to  conduct  the  defence  of  the  suit  referred  to, 
were»  that  the  defendant  was  to  indemnify  the  plaintiff  against  all  costs 
which  he  as  defendant  in  that  suit  might  he  obliged  to  pay ;  it  then 
goes  on  to  allege  that  the  plaintiff,  relying  on  the  defendant's  promise, 
employed  him  as  his  attorney,  and  that  he  was  compelled  to  pay  cer- 
tain costs  to  the  plaintiff  in  that  suit,  and  that,  although  all  things  had 
happened  necessary  to  entitle  the  plaintiff  to  have  the  defendant's  said 
promise  fulfilled,  jret  the  defendant  had  broken  the  same,  and  had  not 
indemnified  the  plaintiff'  according  to  his  promise,  or  paid  the  plaintiff 
the  Bum  he  had  paid  for  such  costs,  or  any  part  thereof.  Now,  the 
breach  consists  of  two  parts,— ^first,  that  the  defendant  had  not  indem* 
nified  the  plaintiff  according  to  his  promise.  That  would  sound  in 
damages,  and  clearly  would  not  be  the  subject  of  a  set^o£  But  the 
^second  part  of  the  breach  is,  that  the  defendant  has  not  paid  r^ogg 
the  plaintiff  the  sum  which  he  had  been  obliged  to  pay  for  ^ 
costs.  The  plea  is  confined  to  that  part  of  the  breacn :  and  that,  it 
seems  to  me,  is  a  debt  within  the  statute,  to  which  a  setoff'  may  be 
pleaded.  The  defendant,  therefore,  is  entitled  to  our  judgment  upon 
ix>th  demurrers.  Judgment  for  the  defendant. 

4SS,  (S.  C.  L.  R.  TOl.  59)),  an  attorney  may  prore  liU  bill  under  a  flat  of  bankruptcy  (aicke  v. 
Nokea,  M.  k  W.  303),  or  be  a  petitioning  creditor  (Bz  parte  Frideaux,  1  Glyn  k  J.  28),  witb- 
oat  preTienely  delivering  it.  If  the  defendant  aooept  a  bill  of  ezcbnage  or  give  a  gvamntee  or 
any  other  tecurity  for  the  payment  of  hiii  bill,  the  plain tilF  may  bring  an  action  on  the  security 
without  delivering  such  bill  (Jefi'reys  v.  Evans,  3  D.  A  L.  62,  14  M.  k  W.  210f ).  Also,  no  deli%-- 
ery  is  necessary  fur  the  purpose  of  setting  olF  the  bill  in  an  action  brought  against  the  attorney 
by  his  elient  (Lester  ei  LaKarat,  3  0.  M.  A  R.  667,t  per  Parke,  B.).  But  the  Court  or  a  Judge 
■aay  in  aay  of  the  above  oasei  order  the  delivery  of  Uie  bill  for  the  porposes  of  tazaUoo,  as  in 
other  cases  ( WUliami  v.  Frith,  1  noagl.  199 ;  Bnlmaa  e.  Birkett»  1  Ssp.  449 ;  Marphy  sb  Cam 
Bingham,  1  Aastr.  198;  Tidd,  9th  edit.  333,  334)." 
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A.  and  B.  verbally  treated  for  the  purchase  of  a  horse  by  the  fonner  of  the  latter.  A  few 
days  afterwards,  B.  wrote  to  A.  saying  that  be  had  been  informed  that  there  was  a  misunder- 
standing  as  to  the  prioe,  A.  having  imagined  that  he  had  bought  the  horse  for  30^,  B.  that  he 
had  sold  it  for  39  guineas.  A.  thereupon  wrote  to  B.  proposing  to  split  the  dUTerenoe,  adding, — 
**  If  I  bear  no  more  about  hha,  I  oonsider  the  hone  It  mine  at  39(.  1^."  To  this  no  reply  was 
■eat.  No  money  was  paid,  and  tlie  horee  remained  in  B.'s  possession.  Six  wseks  afterwarda, 
the  defendant,  an  auctioneer  who  was  employed  by  B.  to  sell  his  farming  stock,  and  who  bad 
been  directed  by  B.  to  reserve  the  horse  in  question,  as  it  had  already  been  sold,  by  mistake 
put  it  up  with  the  rest  and  sold  it  After  the  sale  B.  wrote  to  A.  a  letter  whioh  sabstantislly 
amounted  to  an  acknowledgment  that  the  horse  had  been  told  to  him  :-^ 

Held,  that  A,  eoald  not  maintain  an  action  against  the  auoUoneer  for  the  cotiversion  of  the 
horse,  he  having  no  property  in  it  at  the  time  the  defendant  sold  it, — B.'s  subsequent  letter  not 
having  (as  between  A.  and  a  stranger)  any  relation  back  to  A.'s  proposaL 

This  was  an  action  for  the  conversion  of  a  horse.  Pleas,  not  guilty, 
and  not  possessed. 

The  cause  was  tried  hefore  Keating,  J.,  at  the  last  Summer  Assizes 
at  Stafford,  when  the  following  facts  appeared  in  evidence: — The 
plaintiff  was  a  builder  residing  in  Lonaon.  The  defendant  was  an 
auctioneer  residing  at  Tamworth.  Towards  the  close  of  the  year 
18t>0«  John  Felthouse,  a  nephew  of  the  plaintiff  being  about  to  sell 
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his  farming  stock  by  auction,  a  conversation  took  place  between  the 
uncle  and  nephew  respecting  the  purchase  by  the  former  of  a  horse 
of  the  latter ;  and,  on  tne  first  of  January,  1861,  John  Felthouse  wrote 
^    to  his  uncle  as  follows : — 

•  "  Bangley,  January  Ist,  1861. 

*8701  '*  T^e&T  Sir, — I  saw  my  father  on  Saturday.  He  told  ♦me 
-'  that  you  considered  you  had  bought  the  horse  for  80^  If  so^ 
you  are  labouring  under  a  mistake,  for,  80  guineaa  was  the  price  I 
put  upon  him,  and  you  never  heard  me  say  less.  When  you  said  joa 
would  have  him,  I  considered  you  were  aware  of  the  price,  as  I  would 
not  take  less.  "  John  Fxlthquss." 

The  plaintiff  on  the  following  day  replied  as  follows: — 

''  London,  January  2d,  1862. 
*'  Dear  Nephew, — ^Your  price,  I  admit,  was  80  guineas.  I  offered 
801, — never  offered  more :  and  you  said  the  horse  was  mine.  How- 
ever, as  there  may  be  a  mistake  about  him,  I  will  split  the  difference, 
— 802. 15^., — I  paying  all  expenses  from  Tamworth.  You  can  send 
him  at  your  convenience,  between  now  and  the  25th  of  March.  It  I 
hear  no  more  about  him,  I  consider  the  horse  mine  at  80/.  los. 

"  Paul  Felthousb.*' 
To  this  letter  the  nephew  sent  no  reply ;  and  on  the  25th  of  J^eb- 
ruary  the  sale  took  place,  the  horse  in  question  being  sold  with  the 
rest  of  the  stock,  and  fetching  88?.,  which  sum  was  handed  over  to 
John  Felthouse.  On  the  following  day,  the  defendant  (the  auctioneer)^ 
being  apprised  of  the  mistake,  wrote  to  the  plaintiff  as  follows: — 

"  Tamworth,  February  26th,  1861. 
"  Dear  Sir, — I  am  sorry  I  am  obliged  to  acknowledge  myself  for- 
getful in  the  matter  of  one  of  Mr.  John  Felthouse's  horses.  Instruc- 
tions were  given  me  to  reserve  the  horse:  but  the  lapse  of  time,  and 
a  multiplicity  of  business  pressing  upon  me,  caused  me  to  forget  my 
previous  promise.  I  hope  you  will  not  experience  any  great  incon* 
venience.  I  will  do  all  I  can  to  get  the  horse  again :  but  shall  know 
on  Saturday  if  I  have  succeeded.  ''William  Bindley." 

*8711       *        ^^^  ^'^^^  ^^  February,  John  Felthouse  wrote  to  the 
^   plaintiff,  as  follows : — 

"  Bangley,  February  27th,  1861. 
**  My  dear  Uncle, — My  sale  took  place  on  Monday  last,  and  we  were 
very  much  annoyed  in  one  instance.  When  Mr.  Bindley  came  over 
to  take  an  inventory  of  the  stock,  I  said  that  horse  (meaning  the  one 
I  sold  to  you)  is  sold.  Mr.  B.  said  it  would  be  better  to  put  it  in  the 
sale,  and  he  would  buy  it  in  without  any  charge.  Father  stood  by 
whilst  he  was  running  it  up,  but  had  no  idea  but  he  was  doing  it  for 
the  good  of  the  sale,  and  according  to  his  previous  arrangement,  until 
he  heard  him  call  out  Mr.  Glover.  He  then  went  to  Mr.  B.  and  said 
that  horse  was  not  to  be  sold.  He  exclaimed  he  had  quite  forgotten, 
but  would  see  Mr.  Glover  and  try  to  recover  it,  and  says  he  will  give 
bL  to  the  gentleman  if  he  will  give  it  up :  but  we  fear  it  doubtful.  I 
have  kept  one  horse  for  my  own  accommodation  whilst  we  remain  at 
Bangley :  and,  if  you  like  to  have  it  for  a  few  months,  say  five  or  gix» 
you  are  welcome  to  it,  free  of  any  charge,  except  the  expenses  or 
travelling :  and  if,  at  the  end  of  that  time,  you  like  to  return  him.  you 
can ;  or  you  can  keep  him,  and  let  me  know  what  you  think  he  is 
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worth.  I  am  very  sorry  that  sach  has  happened  ;  but  hope  we  shall 
make  matters  all  right;  and  would  have  given  67.  rather  than  that 
horse  should  have  been  given  up.  "John  Felthouse." 

On  the  part  of  the  defendant  it  was  submitted  that  the  letter  of  the 
27th  of  February,  1861,  was  not  admissible  in  evidence.  The  learned 
Judge,  however,  overruled  the  objection.  It  was  then  submitted  that 
the  property  in  the  horse  was  not  vested  in  the  plaintiff  at  the  time  of 
the  sale  by  the  defendant. 

A  verdict  was  found  for  the  plaintiff,  damages  882.,  leave  being  re- 
served to  the  defendant  to  move  to  enter  *a  nonsuit,  if  the   r#o7o 
Court  should  be    of   opinion  that  the  objection  was  well   ^ 
founded. 

Dowdeswell,  in  Michaelmas  Term  last,  accordingly  obtained  a  rule 
nisi,  on  the  grounds  that  "  sufficient  title  or  possession  of  the  horse,  to 
maintain  the  action,  was  not  vested  in  the  plaintiff  at  the  time  of  the 
wrong ;  that  the  letter  of  John  Felthouse  of  the  27th  of  February, 
1861,  was  not  admissible  in  evidence  against  the  defendant :  that,  if  it 
was  admissible,  being  after  the  sale  of  the  horse  by  the  defendant,  it 
did  not  confer  title  on  the  plaintiff;  and  that  there  was  at  the  time  of 
the.  wrong  no  sufficient  memorandum  in  writing,  or  possession  of  the 
horse,  or  payment,  to  satisfy  the  statute  of  frauds."  Carter  v.  Tous- 
saint,  5  B.  &  Aid.  855  (E.  C.  L.  E.  vol.  7).  1  D.  &  R.  515  (E.  C.  L.  R. 
vol.  16),  and  Bloxam  t».  Sanders,  4  B.  &  C.  941  (E.  C.  L.  R.  vol.  10), 
7  D.  &  R.  396  (E.  C.  L.  R.  vol.  16),  were  referred  to. 

Powell  showed  cause. — ^There  was  an  ample  note  of  the  contract  in 
writing  to  satisfy  the  statute  of  frauds.  When  the  parties  met  in 
December,  1860,  it  was  agreed  between  them  that  the  plaintiff  should 
become  the  purchaser  of  the  horse.  It  is  true,  there  was  a  slight 
misunderstanding  as  to  the  price,  the  plaintiff  conceiving  he  had 
bought  it  for  30{.,  the  nephew  thinking  he  had  sold  it  for  80  guineas. 
On  being  apprised  by  the  nephew  that  he  was  under  a  mistake,  the 
plaintiff  wrote  to  him  proposing  to  split  the  difference,  concluding 
with  saying, — "  If  I  hear  no  more  about  him,  I  consider  the  horse  is 
mine  at  SO/.  15«."  The  quastion  is  whether  there  has  not  been  an 
acceptance  of  that  offer  by  the  vendor,  though  nothing  more  passed 
between  the  uncle  and  nephew  until  after  the  25ih  of  February,  the 
day  on  which  the  sale  by  auction  took  place.  Could  the  plaintiff  after 
his  letter  of  the  2d  of  January  have  refused  to  take  the  horse  ?  It  is 
true  *that  letter  was  unanswered ;  but  it  was  proved  that  the  r^oiro 
nephew  afterwards  spoke  of  the  horse  as  being  sold  to  the  ^ 
plaintiff,  and  desired  the  auctioneer  (the  defendant)  to  keep  it  out  of 
the  sale.  Although  written  after  the  conversion,  the  letter  of  the 
27th  of  February  was  clearly  evidence  and,  coupled  with  the  plain- 
tiff's letter  of  the  2d  of  January,  constituted  a  valid  note  in  writings 
even  as  between  the  uncle  and  the  nephew.  [Kbatinq,  J. — You  were 
bound  to  show  a  binding  contract  for  the  sale  of  the  horse  before  the 
25th  of  February.]  The  letter  of  the  nephew  of  the  27th  is  an  ad- 
mission by  him  that  he  had  before  that  day  assented  to  the  bargain 
with  the  plaintiff.  [Btlbs,  J. — That  only  shows  a  binding  contract 
on  the  27th  of  February.  What  right  had  the  plaintiff  to  impose 
upon  the  nephew  the  trouble  of  writing  a  letter  to  decline  or  to  assent 
to  the  contract  7J    It  was  not  necessary  that  he  should  assent  to  the 
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contract  bj  writing:  it  is  enoagh  to  show  that  he  assented  to  iL 
[Btlbs,  J. — There  was  no  delivery  or  acceptance :  and  there  conid  be 
no  admission  of  delivery  and  acceptance.  Willss,  J. — To  be  of  any 
avail,  yon  must  make  out  a  valid  contract  between  the  uncle  and 
nephew  prior  to  the  25th  of  February.]  It  was  not  necessary  that  the 
assent  to  the  terms  of  the  plaintiff's  letter  should  be  in  writing.  In 
Dobell  V.  Hutchinson,  3  Ad.  &  £.  355  (E.  G.  L.  B.  vol.  SO),  6  N.  &  M. 
251  (E.  C.  L.  B.  vol.  86),  it  was  held,  that,  where  a  contract  in  writing, 
or  note,  exists  which  binds  one  party  to  a  contract,  under  the  statute 
of  frauds,  any  subsequent  note  in  writing  signed  by  the  other  is 
sufficient  to  bind  him,  provided  it  either  contains  in  itself  the  terms 
of  the  contract,  or  refers  to  any  contract  which  contains  them.  So, 
in  Smith  v,  Neale,  2  C.  B.  N.  S.  67  (E.  G.  L.  B.  vol.  89^  it  was  held 
that  a  written  proposal,  containing  tne  terms  of  a  proposed  contract, 
signed  by  the  aefendant,  and  assented  to  by  the  plaintiff  by  word  of 
^8741  °^^^^^'  ^^  ^  sufficient  ^agreement  within  tne  4th  section  of  the 
^  statute  of  frauds.  [Willks,  J. — That  was  a  rerj  peculiar  case. 
The  plaintiff  had  done  all  that  she  had  agreed  to  do,  and  nothing  re- 
mained to  be  done  but  performance  on  the  defendant's  part  But^  to 
say  that  transactions  between  third  parties  are  to  be  controlled  or 
affected  by  an  intermediate  letter  written  by  a  person  who  is  no  party 
to  the  record,  is  a  somewhat  startling  proposition.  Bylbs,  J. — I  fed 
great  difficulty  in  seeing  how  the  nephew's  subsequent  admission  can 
be  binding  on  the  defendant,  or  even  evidence  against  him.]  It  is 
enough  that  the  memorandum  relied  on  to  satisfy  the  statute  of 
frauds  is  made  at  any  time  before  action  brought :  Bill  v.  Bament. 
9  M.  &  W.  36.t 

MorUagris  Smith,  Q.  C,  and  Dowdeswell,  in  support  of  the  rale.— ^ 
The  letter  of  the  27th  of  February  was  clearly  inadmissible.  The 
17th  section  of  the  29  Car.  2,  a  8,  provides  that ''  no  contract  for  the 
sale  of  any  goods,  &c.,  shall  be  allowed  to  be  good,  except  some  note 
or  memorandum  in  writing  of  the  bargain  be  made  and  signed  by  the 
parties  to  be  charged  by  such  contract,"  &c.  At  the  time  the  sale 
complained  of  here  took  place,  there  clearly  was  no  binding  contract 
for  the  sale  of  the  horse  by  the  nephew  to  the  plaintiff.  [  Willss^  J. — 
Could  the  plaintiff  have  insured  the  horse  on  the  25th  of  February  ?] 
He  could  not:  he  had  no  insurable  interest  [WiLLSS,  J. — As  to 
third  persons,  one  cannot  see  any  reason  for  giving  a  relation  to  the 
subsequent  writing,  though  as  between  the  immediate  parties  one  can.] 
Carter  v.  Toussaint,  5  B.  &  Aid.  805  (E.  C.  L.  E.  vol.  7),  1  D.  &  IL  515 
(E.  C.  L.  B.  vol.  16),  is  a  far  stronger  case  than  the  present.  There,  a 
horse  was  sold  by  verbal  contract,  but  no  time  was  fixed  for  payment 
of  the  price.  The  horse  was  to  remain  with  the  vendors  for  twenty 
days  without  any  charge  to  the  vendee.  At  the  expiration  of  that 
time,  the  horse  was  sent  to  grass,  by  the  direction  of  the  vendee,  and 
*8751  ^^  *^^^  desire  entered  as  the  horse  of  one  of  the  vendors;  and 
^  it  was  held  that  there  was  no  acceptance  of  the  horse  by  the 
vendee,  within  the  29  Car.  2,  c.  3,  s.  17.  And  see  Smith's  Mercantile 
Law,  4th  edit.  p.  468  et  seq.  Here,  the  plaintiff  had  clearly  no  pro- 
perty in  the  horse  on  the  25th  of  February,  the  day  of  the  sale  by 
the  defendant.    How,  then,  can  an  admission  ex  post  facto  by  a 
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stranger  affect  the  relative  positions  of  the  parties  to  this  record  on 
that  day  7 

WiLLBS,  J. — I  am  of  opinion  that  the  rule  to  enter  a  nonsuit  should 
be  made  absolute.  The  horse  in  question  had  belonged  to  the  plain- 
tiff's nephew,  John  Felthouse.  In  December,  1860,  a  conversation 
took  place  between  the  plaintiff  and  his  nephew  relative  to  the  pur- 
chase of  the  horse  by  the  former.  The  uncle  seems  to  have  thought 
that  he  had  on  that  occasion  bought  the  horse  for  302.,  the  nephew 
that  he  had  sold  it  for  80  guineas :  but  there  was  clearly  no  complete 
l>argain  at  that  time.  On  the  1st  of  January,  1861,  the  nephew 
writes, — '*  I  saw  my  father  on  Saturday.  He  told  me  that  you  con- 
sidered you  had  bought  the  horse  for  SOIL  If  so,  you  are  labouring 
under  a  mistake,  for,  30  guineas  was  the  price  I  put  upon  him,  and 
you  never  heard  me  say  less.  When  you  said  you  would  have  him, 
I  conadered  you  were  aware  of  the  price."  To  this  the  uncle  replies 
on  the  following  day, — "Your  price,  I  admit,  was  SO  guineas.  I 
offered  80Z.;  never  offered  more:  and  you  said  the  horse  was  mine. 
However,  as  there  may  be  a  mistake  al>out  him,  I  will  split  the  differ- 
ence. If  I  hear  no  more  about  him,  I  consider  the  horse  mine  at 
SOL  lof."  It  is  clear  that  there  was  no  oomplete  bargain  on  the  2d 
of  January :  and  it  is  also  clear  that  the  uncle  had  no  right  to  impose 
upon  the  nephew  a  sale  of  his  horse  for  80/.  los.  unless  he  chose  to 
comply  with  the  condition  of  writing  to  repudiate  the  offer.  The 
nephew  mighty  no  doubt,  have  %ound  his  uncle  to  the  bargain  ri^ona 
by  writing  to  him :  the  uncle  might  also  have  retracted  his  ^ 
offer  at  any  time  before  acceptance.  It  stood  an  open  offer :  and  so 
things  remained  until  the  26th  of  February,  when  the  nephew  was 
about  to  sell  his  farming  stock  by  auction.  The  horse  in  question 
being  catalogued  with  the  rest  oi  the  stock,  the  auctioneer  (the  defend- 
ant) was  told  that  it  was  already  sold.  It  is  dear,  therefore,  that  the 
nephew  in  his  own  mind  intended  his  uncle  to  have  the  horse  at  the 
price  which  he  (the  uncle)  had  named, — 601.  15«.:  but  he  had  not 
communicated  such  his  intention  to  bis  uncle,  or  done  anything  to 
bind  himself.  Nothing,  therefore,  had  been  done  to  vest  the  property 
in  the  horse  in  the  plaintiff  down  to  the  25th  of  February,  when  the 
horse  was  sold  by  the  defendant.  It  appears  to  me,  that,  ind^)end- 
eatly  of  the  subsequent  letters,  there  had  been  no  bargain  to  pass  the 
property  in  the  horse  to  the  plaintiff,  and  therefore  that  he  had  no 
right  to  complain  of  the  sale.  Then,  what  is  the  effect  of  the  subse- 
quent correspondence  7  The  letter  of  the  auctioneer  amounts  to 
nothing.  The  more  important  letter  is  that  of  the  nephew,  of  the 
27th  of  February,  which  is  relied  on  as  showing  that  he  intended  to 
accept  and  did  accept  the  terms  offered  by  his  nucleus  letter  of  the 
2d  of  January.  That  letter,  however,  mav  be  treated  either  as  an 
acceptance  then  for  the  first  time  made  by  him,  or  as  a  memorandum 
of  a  bargain  complete  before  the  26th  of  February,  sufficient  within 
the  Statute  of  Frauds.  It  seems  to  me  that  the  former  is  the  more 
likely  construction :  and,  if  so,  it  is  clear  that  the  plaintiff  cannot 
recover.  But,  assuming  that  there  had  been  a  complete  parol  bargain 
before  the  2&th  of  February,  and  that  the  letter  of  the  27th  was  a 
mere  expression  of  the  terms  of  that  prior  bargain,  and  not  a  bargain 
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♦8771  ^^®°  ^^^  *^®  ^^^^  ^™^  concluded,  it  would  be  directly  *coiitraTy 
J  to  the  decision  of  the  Court  of  Exchequer  in  Stockdale  v.  Dun- 
lop,  6  M.  &  W.  224,t  to  hold  that  that  acceptance  had  relation  back 
to  the  previous  o£fer  so  as  to  bind  third  persons  in  respect  of  a  dealing 
with  the  property  by  them  in  the  interim.  In  that  case,  Messrs.  H. 
&  Co.,  being  the  owners  of  two  ships,  called  the  Antelope  and  the 
Maria,  trading  to  the  coast  of  Africa,  and  which  were  then  expected 
to  arrive  in  Liverpool  with  cargoes  of  palm-oil,  agreed  verbally  to  sell 
the  plaintiffs  two  nundred  tons  of  oil,-— one  hundred  tons  to  arrive  by 
the  Antelope,  and  one  hundred  tons  by  the  Maria.  The  Antelope  did 
afterwards  arrive  with  one  hundred  tons  of  oil  on  board,  which  were 
delivered  by  H.  k  Co.  to  the  plaintiff.  The  Maria,  having  fifty  tons 
of  oil  on  board,  was  lost  by  perils  of  the  sea.  The  plaintifi&  having 
insured  the  oil  on  board  the  Maria,  together  with  their  expected 
profits  thereon, — ^it  was  held  that  they  had  no  insurable  interest,  as 
the  contract  they  had  entered  into  with  H.  k  Co.,  being  verbal  only, 
was  incapable  of  being  enforced. 

Btlbs,  J. — I  am  of  the  same  opinion,  and  have  nothing  to  add  to 
what  has  fallen  from  my  Brother  Willes. 

KsATiNG,  J. — I  am  of  the  same  opinion.  Had  the  question  arisen 
as  between  the  uncle  and  the  nephew,  there  would  probably  have  been 
some  difficulty.  But,  as  between  the  uncle  and  the  auctioneer,  the 
only  question  we  have  to  consider,  is,  whether  the  horse  was  the 
property  of  the  plaintiff  at  the  time  of  the  sale  on  the  25th  of  Febru- 
ary. It  seems  to  me  that  nothing  had  been  done  at  that  time  to  pass 
the  propertv  out  of  the  nephew  and  vest  it  in  the  plaintiff  A  pro- 
posal had  Deen  made,  but  there  had  before  that  day  been  no  accept- 
ance binding  the  nephew. 
^r^jf..       ♦WiLLBS,  J.— Coats  V.  Chaplin,  8  Q.  B.  488  (E.  C.  L.  R.  vol. 

•J  48),  2  Gale  k  D.  552,  is  an  authority  to  show  that  John  Felt- 
house  might  have  had  a  remedy  against  the  auctioneer.  There,  the 
traveller  of  Morrisons,  tradesmen  in  London,  verbally  ordered  goods 
for  Morrisons  of  the  plaintiff,  manufacturers  at  Paisley.  No  order 
was  given  as  to  sending  the  goods.  The  plaintifb  gave  them  to  the 
defendants,  carriers,  directed  to  Morrisons,  to  be  taken  to  them,  and 
also  sent  an  invoice  by  post  to  Morrisons,  who  received  it.  The  goods 
having  been  lost  by  the  defendants'  negligence,  and  not  deliveral  to 
Morrisons, — it  was  held  that  the  defendants  were  liable  to  the  plain- 
tiff. Bule  absolute. 
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Re  WINTRINGHAM  TITHES,  Ex  parte  LORD  CARRINGTON. 

May  9,  1862.(a) 

By  a  private  Aet  of  Pariismenty  paiMd  in  1762,  for  oarrying  into  effoet  an  afreemont  between 
the  landowner  and  rector  for  the  oonunntatton  of  tithes  on  certain  landa  in  the  parish  of  W.,  it 
was  declared  that  certain  rents  therein  specified  shonld  be  vested  in  the  rector,  in  lien  of  and  as 
ftiU  compensation  for  all  tithes  of  com,  grain,  hay,  wool,  lamb,  and  all  other  tithes  whatsoerer, 
except  as  after  mentioned,  arising  from  all  or  any  of  the  lands  in  the  said  parish,  sare  and 
except  marriage,  churching,  and  burial  fees,  <<proTided  that  nothing  in  the  Act  should  prft|ndice 
the  right  of  the  said  rector,  or  his  snccessors,  to  any  marriage,  churching,  or  burial  fees,  nor 
the  right  of  tithes  and  customary  stocking"  in  cerUin  specified  lands,  "  the  modus  in  the  GroTcs 
and  Ancient  Closes  a4Joining  to  the  town,  and  all  other  petty  and  personal  tithes  not  herein 
mentioBed  and  relinqnished,  all  which  the  said  rector  resenres,  and  they,  are  hereby  rssenred  to 
him  and  his  ^ncoessors  in  ftill  right  and  in  as  ample  manner  as  they  have  always  been  enjoyed." 
The  Assistant  Tithe  Commissioner  having  decided  that  the  said  lands,  called  **  the  Ancient 
Closes,"  were  not  exempt  from  tithes, — Held,  on  motion  for  a  prohibition,  that  the  tithes  of 
"  the  Ancient  Closes"  were  not  commuted  or  extinguished  by  the  private  Act  of  1763,  and 
therefore  the  Jurisdiction  of  the  Commissioners  was  not  taken  away  by  section  90  of  the  Tithe 
Commntetion  Acty  6  A  7  W.  4,  o.  71. 

SemAU — that,  even  if  the  tithes  of  wool  and  lamb  were  not  included  in  the  modus  reserved 
to  the  rector,  and  were,  therefore,  extinguished  by  the  Act  of  1762,  such  partial  extinguishment 
of  tithes  arising  out  of  the  lands  would  not  satisfy  section  90,  so  as  to  deprive  the  Commis 
sionert  of  Jnrisdietion. 

In  this  case  a  rule  had  been  obtained,  on  the  part  of  Lord  Carring* 
ton,  as  the  owner  of  certain  lands  in  the.parish  of  Wintringham,  Lin- 
colnshire, called  the  Ancient  Closes,  calling  on  the  Tithe  Commissioners 
to  show  cause  why  a  prohibition  should  not  issue  to  restrain  them 
from  proceeding  with  the  commutation  of  tithes  payable  out  of  such 
lands. 

The  rule  was  obtained  on  the  ground  that  the  Tithe  Commissioners 
had  no  jurisdiction,  as  the  tithes  in  respect  of  these  lands  had  been 
extinguished,  or  commuted,  by  a  private  Act  of  Parliament,  and 
section  90  of  the  Tithe  Commutation  Act,  6  &  7  Will.  4,  c.  71,  exempts 
from  the  operation  of  that  Act  "  any  lands  or  tenements  the  tithes 
whereof  shall  have  been  already*  perpetually  commuted  or  extinguished 
under  any  Act  of  Parliament."  Tne  private  Act  relied  on  by  Lord 
Carrington  was  an  Act  passed  in  1762,  for  giving  effect  to  an  agree- 
ment therein  recited  as  having  been  made  between  the  Countess  Dow- 
ager of  Scarborough  and  the  Earl  of  Scarborough,  the  then  land- 
owners, of  the  one  part,  and  the  Rev.  Thomas  Adam,  the  then  rector, 

(a)  31  L.  J.  374 ;  9  Jurist  277 ;  6  L.  T.  820. 
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of  tbe  other  part,  by  which  certain  lands  were  to  be  allotted  to  tbe 
rector,  and  certain  rents  were  to  be  paid  him  annually  in  lieu  of  all 
the  tithes,  great  and  small,  and  of  all  the  wool  and  lamb  within  the 
parish,  except  the  meadow  and  pasture  lands  called  the  Composition, 
and  the  marsh,  and  of  all  right  of  common  therein,  except  as  therein- 
after excepted.  The  first  clause  of  the  Act  ratifies  this  agreement, 
and  a  subsequent  clause,  after  declaring  that  the  lands  given  to  the 
rector  are  in  satisfaction  and  compensation  for  all  glebe  lands  and 
right  of  common  whatsoever  belonging  to  him  or  his  successors, 
states  that  the  annual  rents  are  *'  to  be  vested  in  him  in  lieu  of  and  as 
an  equivalent  and  full  satisfaction  and  compensation  of  and  for  all 
tithes  and  tenths  of  corn,  grain,  hay,  wool,  lamb,  and  all  other  tithes 
and  payments  whatsoever,  excepting  as  hereinbefore  or  after  mentioned, 
growinc;,  arising,  renewing,  or  increasing  out  of  or  from  all  or  anj  of 
the  lands  or  grounds  lying  in  the  said  parish  of  Wintringfaam,  save 
and  except  marriage,  churching,  and  barial  fees,  and  other  surplice 
fees."  There  is  then  the  following  proviso :  "  Provided  alwavs,  that 
nothing  in  this  Act  contained  shall  prejudice  the  right  of  the  said 
rector  or  his  successors  to  any  marriage,  churching,  or  burial  fees,  or 
any  other  surplice  fees,  nor  the  right  of  tithes  and  customary  stocking^ 
in  the  meadow  grounds  called  the  Composition,  including  the  lands 
there  embanked  from  the  Humber,  the  right  of  tithes  in  the  low  pas- 
ture, the  modus  in  the  Groves  and  Ancient  Closes  adjoining  to  the 
town,  and  all  other  petty  and  personal  tithes  not  therein  mentioned 
and  relinquished,  all  which  the  said  Thomas  Adam  reserves,  and 
they  are  hereby  reserved  to  him  and  his  successors  in  full  right  and 
in  as  ample  manner  as  thev  have  always  been  enjoyed." 

By  a  subsequent  Act  of  1795  certain  annual  rents  were  made  pay- 
able to  the  then  rector  in  satisfaction  of  the  tithes  arising  out  of  certain 
homesteads,  gardens,  and  orchards  in  the  parish  of  Wintringham, 
**  save  and  except,"  inter  alia,  '*  the  moduses  as  mentioned,  expressed, 
and  described  in  an  Act  of  Parliament  passed,'^  &c.  (ginng  the  title  of 
the  Act  of  1762),  "in  a  place  in  the  parish  of  Wintringham  aforesaid, 
called  the  Groves,  and  the  Ancient  Closes  adjoining  the  said  town  of 
Wintringham,  and  the  usual  and  accustomed  Easter  ofierings^  mar- 
riages, churching  of  women,  surplice  fees,  and  mortuaries." 

No  evidence  was  given  before  the  Assistant  Tithe  Commissioner  of 
the  payment  of  the  modus,  but  Lord  Carrington^s  agent  set  up  a  claim 
for  exemption  from  tithes  over  the  Ancient  Closes  by  virtue  of  the  said 
private  Acts.  It  was  also  contended  by  him  before  the  Commissioner, 
that  as  the  modus  had  not  been  paid  for  thirty  years  the  lands  were 
exempt  from  the  payment.  The  Assistant  Commissioner  decided  that 
there  was  no  such  exemption  from  tithes  as  claimed,  and  he  made  his 
award  accordingly. 

Manisty  {F,  M.  White  with  him)  showed  cause  against  the  rule,  and 
contended  that  the  tithes  of  the  lands  in  question  had  not  been 
extinguished  by  the  Act  of  1762,  such  lands  being  excepted  by  the 
proviso. 

The  Court  called  on 

Bovill  and  Stephenson  to  support  the  rule. — They  contended  that  the 
Tithe  Commissioners  had  no  jurisdiction,  as  all  the  tithes  had  been 
e&tinguished  by  the  Act  of  1762,  and  the  only  right  reserved  to  the 
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rector  was  a  right  to  a  thea  existing  modus,  and  that  at  all  eventp 
there  was  exemption  from  tithes  in  respect  of  wool  and  lamb,  and  tbat 
the  90tb  section  of  6  &  7  WiU.  4,  c.  71,  applied  to  deprive  the  Com- 
missioners of  jurisdiction  over  so  much  as  related  to  the  tithes  for 
lamb  and  wool  They  cited  Be  Appledore,  8  Q.  B.  139  (E.  C.  L.  B. 
vol.  65),  s.  0.  17  Law  J.  Bep.  N.  S.  Q.  B.  59,  Bunbury  r.  Fuller,  9 
Exch.  lll,t  s.  0.  28  Law  J.  Bep.  N.  S.  Exch.  29,  and  Flanders  v.  Bun- 
bury,  9  Exch.  141,t  note  to  Bunbury  v.  Fuller. 

Erls,  C.  J. — In  this  case  a  rule  has  been  moved  for,  for  a  prohibi- 
tion to  the  Tithe  Commissioners,  whose  Assistant  Commissioner  has 
made  a  decision  respecting  the  tithe  of  certain  closes,  called  ''the 
Ancient  Closes,"  in  the  parish  of  Wintringham,  and  the  ground  relied 
on  in  support  of  the  rule  is,  that  the  tithes  of  the  Ancient  Closes  have 
been  commuted  or  extinguished  by  an  Act  of  Parliament,  and  that  the 
Commissioners  have,  therefore,  no  jurisdiction,  because  section  9&,  of 
the  Tithe  Commutation  Act,  6  &  7  Will.  4,  c.  71,  says  that  nothing  in 
that  Act  contained  shall  extend  to  lands  the  tithes  whereof  have  been 
commuted  or  extinguished  under  some  Act  of  Parliament.  Then, 
have  the  tithes  of  the  Ancient  Closes  been  commuted  or  extinguished 
under  any  Act  of  Parliament?  It  has  been  contended  that  the  Act 
of  1762  has  that  operation.  That  Act  carries  into  effect  an  agreement 
made  between  the  landowner  on  the  one  side  and  the  then  rector  of  the 
parish  on  the  other  side,  and  which  may  be  taken  to  be  an  agreement 
for  a  commutation  and  full  satisfaction  for  all  the  tithes  on  certain 
lands  of  the  parish,  except  as  therein  excepted.  Then  follows  a  pro- 
viso, *'  that  nothing  in  this  Act  contained  shall  prejudice  the  right  of 
the  said  rector"  to  the  modus  in  the  Ancient  Closes.  Now  it  seems  to 
me  that  the  Act  does  not  extinguish  the  tithes  of  the  Ancient  Closes. 
It  reserves  the  right  of  the  rector  and  creates  no  new  modus.  Then, 
is  there  a  modus  in  respect  of  the  Ancient  Closes  7  Now,  if  a  party 
is  entitled  to  receive  a  modus  in  lieu  of  tithes  the  burthen  of  proof  to 
establish  the  existence  of  the  modus  is  cast  on  the  party  who  claims 
the  exemption  from  tithes  by  reason  of  the  modus.  In  the  present 
case,  if  Lord  Carrington  intended  to  rely  upon  the  modus,  it  was,  as 
it  seems  to  me,  for  Lord  Carrington  to  establish  that  the  modus  existed 
No  evidence,  however,  was  offered  on  the  subject ;  but  Lord  Carring- 
ton claimed  that  the  closes  had  become  absolutely  exempt  by  reason 
of  the  Tithe  Prescription  Act,  which  says,  if  nothing  has  been  paid  in 
lieu  of  tithes  for  thirty  years  or  sixty  years  the  land  shall  be  abso- 
lutely exempt.  In  my  view  of  the  Act  of  1762  the  applicant  failed  to 
establish  that  the  tithes  of  the  Ancient  Closes  were  perpetually  com- 
muted or  extinguished  by  that  Act  of  Parliament.  If  so,  the  Tithe 
Commissioners  had  jurisaiction,  and  then,  as  no  evidence  was  offered, 
the  Assistant  Tithe  Commissioner  had,  as  it  seems  to  me,  a  right  to 
come  to  the  decision  he  came  to,  namely,  that  it  was  not  proved  before 
him  that  the  lands  were  exempt  by  Act  of  Parliament.    The  only 

Eoint  for  us  to  consider  is  the  jurisdiction  of  the  Commissioners.  We 
ave  nothing  to  do  with  the  correcting  of  the  decision  which  has  been 
come  to  with  reference  to  the  claim  of  Lord  Carrington,  that  under 
the  Tithe  Prescription  Act  the  lands  had  become  exempt,  because 
nothing  had  been  paid  for  thirty  years.  I  think  the  decision  of  the 
Commissioner  was  a  limited  decision,  deciding  that  there  was  no 
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exemption  on  payment  of  a  modus.  The  correctness  or  not  of  tbe 
decision  does  not  affect  the  question  of  jurisdiction  of  the  Commis- 
sioner over  the  subject-matter  upon  which  he  was  to  decide.  A  great 
deal  has  been  said  on  the  secona  and  minor  point,  that  at  all  events 
the  tithes  of  wool  and  lamb  had  been  perpetually  extinguished  in 
these  lands  by  the  Act  of  1762.  One  answer  to  that,  I  think,  is,  that 
the  words  *' except  as  hereinafter  excepted,''  relate  to  the  clause  claim- 
ing in  favour  of  the  rector  the  exemption  of  the  modus  of  the  Ancient 
Closes,  and  I  consider  that  that  modus  was  probably  a  modus  in  lieu 
of  tithes  of  wool  and  lamb  as  well  as  of  all  other  kinds  of  tithes,  and 
so  that  would  be  exempted  from  the  Act.  I  am,  moreover,  by  no 
means  clear  that  section  90  of  the  Tithe  Commutation  Act  extends  to 
take  lands  out  of  the  jurisdiction  of  the  Tithe  Commissioners,  where 
there  has  been  only  a  partial  extinguishment  of  some  limited  kind 
of  tithe,  leaving  the  lands  liable  to  tithes  in  all  other  respects; 
but,  be  that  as  it  may,  I  think  on  the  construction  of  the  Act  of  1762 
the  modus  probably  excepted  these  lands  from  wool  and  lamb.  The 
question,  however,  can  be  raised  before  the  Commissioners,  when  the 
other  proceedings  in  the  matter  are  taken.  In  my  opinion,  this  rale 
ought  to  be  discharged. 

WiLLES,  J. — I  am  of  the  same  opinion.  With  respect  to  the  first 
point  made  in  the  argument,  it  turns  upon  the  assertion  that  the  tithes 
of  the  lands  have  been  already  perpetually  commuted  or  extinguished 
under  an  Act  of  Parliament.  Well,  in  one  sense,  if  the  tithes  were 
given  up  for  a  perpetual  modus  which  was  in  existence  at  the  time, 
you  might  say  the  tithes  were  extinguished.  I  do  not  think  this  is  at 
all  the  sense  in  which  the  word  "  extinguished''  is  mentioned  in  the 
Tithe  Commutation  Act.  I  should  think  if  such  a  modus  had  been 
made  under  the  Act  of  Parliament  the  tithe  might  be  said  to  be  com- 
muted, and  then  it  might  come  under  the  term  "  commuted"  instead 
of  under  the  word  "extinguished."  That  brings  me  to  consider 
whether  the  modus  is  created  by  the  Act  of  Parliament  of  1762  or  one 
to  which  statutory  force  is  given  by  the  Act  Now,  I  apprehend  it  is 
quite  clear  that  it  is  not.  The  Act  of  Parliament  deals  with  certain 
tithes,  and  provides  for  their  perpetual  commutation  in  consideration 
of  certain  money  payments ;  but  with  regard  to  tbe  lands  in  question, 
*'  the  Ancient  Closes,"  and  also  with  respect  to  other  land,  called  "the 
Qroves,"  and  further  with  respect  to  certain  personal  tithes,  it  provides 
that  the  right  to  the  modus  in  respect  of  the  Qroves  and  the  Closes 
and  the  personal  tithes,  should  not  be  affected  by  the  Act  of  Parlia- 
ment. The  Act  goes  on  to  say,  "  all  which  the  rector  reserves,  ana 
they  are  hereby  reserved  to  him  and  his  successors  in  full  right  and 
in  as  ample  manner  as  they  have  always  been  enjoyed."  Whatever 
may  be  the  language  employed,  the  true  effect  of  it  is  that  the  enact- 
ments iu  this  Act  of  George  the  Third  are  not  to  apply  to  that  pro- 
perty at  all.  That  really  is  so  with  respect  to  those  personal  tithes; 
they  remain  just  the  same,  and  therefore  the  tenants  are  subject  to  the 
same  provision  as  they  were  before  the  Act  passed.  With  respect  to 
the  modus,  just  consider  for  one  moment  the  condition  of  the  rector. 
If  there  was  a  valid  modus,  which  was  a  modus  binding  on  both  par- 
ties, of  course  the  only  remedy  for  the  rector  would  be  in  the  spiritual 
Court ;  he  would  proceed  in  the  spiritual  Court,  and  he  would  enforce 
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his  modus.  If  the  modus  was  invalid,  the  rector  would  proceed  by 
bill  ia  equity  for  the  subtraction  of  tithes,  and  the  defendant  must  then 
have  to  state  in  his  answer  the  existence  of  the  modus,  and  further 
show  by  such  answer  that  the  modus  was  one  sustainable  in  point  of 
1a w.  Now,  what  is  the  situation  in  which  it  is  suggested  this  Act  of 
Parliament  places  the  rector?  It  is  that  he  is  bound  to  show  the 
modus  was  valid,  that  he  is  to  preseive  to  all  time  the  evidence  t» 
show  what  were  the  terms  upon  m  hich  the  modus  was  established, — 
in  other  words,  that  the  burthen  of  establishing  the  exemption  fron* 
tithes  is  trandferred  fh>m  the  landowner  to  the  rector.  That  is  in. 
violation  of  a  principle  which  is,  I  suppose,  as  old  as  the  period  at 
which  the  Church  first  began  to  acquire  property,  namely,  that  these 
corporations  sole,  rectors,  and  others  who  have  property  in  the  Chinch,. 
may  improve  the  property  which  they  so  have,  and  hand  it  down  to 
their  successors  in  an  improved  state,  but  are  not  capable  of  hanging 
it  down  in  a  deteriorated  state ;  and  I  cannot  conceive  that  the  legis- 
lature should  have  intended  this  rector  to  take  upon  him  the  burthen 
for  all  time  of  preserving  such  evidence,  or  as  the  only  altenuvtive,. 
that  he  should  lose  the  tithes  altogether.  If  that  were  intended,  I 
have  no  doubt  the  legislature  would  not  have  used  the  language  in 
question,  which  amounts  to  nothing  more  than  this,  that  the  Act  does 
not  interfere  with  the  modus  affecting  the  Ancient  Closes.  Thai  \eing 
so,  it  is  clear  the  80th  section  is  inapplicable  in  respect  of  the  tithes 
being  perpetually  commuted  by  Act  of  Parliament  With  respect  to 
the  tithes  of  wool  and  lamb,  it  is  contended  they  were  commuted 
throughout  the  whole  parish.  I  apprehend  that  it  is  impossible  to  say 
that  without  seeing  what  the  modus  was ;  and  I  think  if  it  appeared 
that  it  was  a  modus  applicable  to  all  tithes  except  of  wool  and  lamb, 
there  might  be  then  a  strong  argument  that  the  Act  of  Parliament 
took  away  those  tithes ;  but  if  it  was  a  modus  in  respect  of  all  tithes, 
the  Act  of  Parliament  would  not  at  all  apply.  In  the  absence  of  such 
evidence,  I  can  only  apply  the  rule  that  woras  general  and  words  uni- 
versal jpn'/vui/acte  mean  the  same  thing;  that  is,  that  the  modus,  in  respect 
of  the  tithes,  means  in  respect  of  all  the  tithes  of  the  Ancient  Closes. 
If  that  were  not  so,  still  I  say  the  prohibition  ought  not  to  go,  because  I 
think  with  my  Lord  that  section  90  of  the  Tithe  Commutation  Act  means 
lands  the  whole  tithes  of  which  have  been  commuted  or  extinguished. 
That  section  excepts,  in  terms,  such  lands  or  tenements;  therefore,  they 
must  either  be  within  or  without  the  jurisdiction  of  the  Commissioners, 
and  unless  the  whole  of  the  tithes  of  such  lands  or  tenements  have 
been  commuted  or  extinguished,  they  have  not,  I  think,  been  com* 
muted  or  extinguished  for  the  purpose  of  that  Act  of  Parliament 
Then,  if  that  be  so,  the  utmost  that  can  be  said  on  the  part  of  the 
applicant  is,  that  the  Assistant  Commissioner  has  put  a  wrong  con- 
struction upon  the  Act  of  Qeorge  the  Third  in  respect  of  the  wool 
and  lamb.  For  the  reasons  I  have  already  stated,  I  am  by  no  means 
prepared  to  sa^  he  has  put  a  wrong  construction  upon  it,  but  I  am 
disposed  to  thmk  he  has  put  the  right  one  upon  it.  For  these  reasons 
I  think  that  this  rule  ought  to  be  discharged. 

Bylsis,  J. — I  am  of  the  same  opinion.  We  have  nothing  here  to 
do  with  the  merits  of  the  decision.  The  ground  upon  which  the 
application  was  made  (the  only  ground  on  which  the  role  can  be  sup- 
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ported)  is  tbat  these  Ancient  Closes  are,  tinder  the  circumstances,  for- 
oidden  ground,  upon  which  the  Assistant  Commissioner  has  no  right 
to  enter,  because  the  tithes  there  have  been  commuted  by  Act  of  Par 
1  lament,  as  the  90th  section  of  the  General  Tithe  Commutation  Act  pro- 
vides, as  to  the  general  jurisdiction  of  the  Commissioners,  that  "never 
theless  this  jurisdiction  shall  not  extend  to  any  lands  or  tenements  the 
tithes  whereof  shall  have  been  already  perpetually  commuted  or  extin- 
guished under  any  Act  of  Parliament  hereinbefore  made."  I  very 
much  doubt  whether  that  proviso  applies  to  such  a  casi)  as  this.  It 
seems  to  me  it  applies  chieflv  to  the  compulsory  Acts  where  the  tithes 
are  either  extinguished  ana  a  glebe  given  in  place  of  them,  or  else 
they  are  commuted  for  rent  payable  in  money,  or  more  usually  in 
kind,  and  in  that  sense  the  word  "commutation"  is  used,  not  only  in 
the  title,  but  in  the  various  sections  in  the  Tithe  Commutation  Act 
itself.  But  still,  no  doubt,  it  is  open  to  Mr.  Bovill  to  contend  that 
this  local  Act  of  Parliament  has  made  a  commutation  of  the  tithes 
within  the  meaning  of  that  section.  Now  it  seems  to  me  it  has  not 
commuted  the  tithes  and  did  not  create  a  modus.  It  is  plain  it  deals 
with  the  modus  as  a  payment  already  existing.  If  it  had  created  a 
modus,  it  would  have  created  it  by  some  reservation  or  exception,  or 
other  enactment  in  favour  of  the  landowner.  But  here  the  proviso  is, 
*'  provided  always,  that  the  moduses  in  the  Ancient  Closes  are  reserved 
to  the  rector  in  full  right  and  in  as  ample  manner  as  they  have  always 
been  enjoyed."  That  is  simply  a  reservation  to  the  clergyman  of  the 
payment  of  the  modus.  It  would  be  very  odd,  indeed,  to  create  such 
a  modus  as  that  in  the  reservation  or  provision,  and  it  is  plain  on 
looking  at  this  Act  of  Parliament  that  this  Act  deals  with  the  modus 
as  a  thing  already  existing,  and  it  provides  that  notwithstanding  that 
and  other  provisions  in  the  Act  of  Parliament  the  clergyman  of  the 
parish  shall  receive  the  payment  of  it.  Well,  then,  if  it  is  not  created 
by  any  Act  of  Parliament,  it  cannot  in  any  sense  be  said  to  be  a  com- 
mutation of  tithe  within  the  90th  section.  The  only  doubt  I  have 
entertained  at  all  in  the  course  of  the  inquiry  is  as  to  the  point  which 
is  now  raised  for  the  first  time,  but  which  was  not  rais^  when  the 
rule  was  moved  for,  with  respect  to  the  tithes  of  wool  and  lamb.  Bat 
I  think  the  term  '*  modus"  comprehends  here  a  compensation  for  all 
the  tithes  in  the  Ancient  Closes ;  and  that  being  so,  there  was  an 
extiuKuishment  of  the  tithes  of  wool  and  lamb  all  over  the  parish, 
including  those  closes  subject  to  the  payment  of  the  modus  therein- 
before existing;  and  that  being  so,  it  sejms  to  me,  without  expressing 
any  opinion  upon  the  question  on  which  my  Lord  and  my  Brother 
Willes  have  spoken,  as  to  the  effect  of  a  partial  extinguishment  of  some 
tithes,  that  there  is  no  part  of  the  tithes  of  these  Ancient  Closes 
which  are  not  subject  to  the  jurisdiction  of  the  Commissioners.  It  is 
not  necessary  for  us  to  go  even  so  far  as  that.  It  lies  on  the  party 
applying  for  the  prohibition  to  satisfy  us  that  the  Assistant  Commis- 
sioner has  exceeded  his  jurisdiction,  and  I  think  he  has  shown  very 
clearly  that  he  has  acted  within  it.  Whether  he  acted  rightly  or  not 
is  a  matter  on  which  I  give  no  opinion. 

Keating,  J. — I  am  entirely  of  the  same  opinion.  I  think  it  is  dear 
the  terms  of  the  Act  of  17tf2  did  not  affect  either  the  extinguishment 
of  perpetual  commutation  of  the  tithes  in  the  land  in  question.     For 
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the  reasons  already  given,  if  seems  to  me  tbat  even  if  the  Act  did  not 
bear  that  constrnotion  which  I  think  it  does,  in  respect  of  the  tithe  of 
lamb  and  wool,  that  is  excluded  in  the  modus  with  respect  to  the 
Ancient  Closes.  K  it  did  not  bear  that  construction,  I  agree  with 
what  has  fallen  from  my  Brother  Willes,  that  that  partial  exemption 
could  not,  under  the  90th  section  of  the  Tithe  Commutation  Act,  have 
taken  away  the  jurisdiction  of  the  Assistant  Commissioner. 

Bule  discharged,  with  costs. 


PELLATT  V.  BOOSEY.    May  10,  1862.(a) 

TIm  plaintiff,  who  had  leased  premiaea  to  B.  for  a  term  of  years,  which  waa  unexpired  at  B.'8 
death,  afterwards,  in  the  belief  that  no  one  woald  administer  to  B.'s  estate,  agreed  with  B.'a 
son  for  him  to  oeenpj  the  premises  as  a  yearly  tenant,  at  the  rent  reserred  by  the  lease  to  B. 
The  son  aeeordingly  oconpled  and  paid  rent.  The  plaintiff  repaired  the  premises  shortly  before 
Miehaelmas,  1861,  and  baring  afterwards  disoorered  that  the  defendant,  a  danghter  of  B.,  was 
the  administrateix  to  his  estate,  and,  as  sneb,  claimed  to  hold  the  premises  for  the  remainder 
of  the  term  under  B.'s  lease,  the  plaintiff  sued  her  on  the  covenant  in  the  lease  to  repair,  and 
alao  brought  ^eetment  for  forfeiture  for  non -repair.  In  the  action  on  the  covenant  the  defendant 
paid  a  sum  of  money  into  Court,  which  the  plaintiff  accepted  in  satisfaction.  There  was  no 
want  of  repair  to  the  premises  after  the  plaintiff  had  so  repaired  them,  and  the  rent  due  up  to 
Michaelmas,  1861,  was  paid  by  B.'s  son,  and  reoeived  from  him  by  the  plaintiff  before  either 
action  : — Held,  in  the  action  of  ejectment,  that  either  the  rent  paid  by  B.'s  son  was  to  be  taken 
in  satisfaction  of  the  rent  under  the  lease,  and  so  there  had  been  a  waiver  of  the  forfeiture,  or 
else  there  had  been  an  eviction  of  the  defendant  by  the  plaintiff  which  would  prevent  his  taking 
adrantage  of  a  forfeiture  for  non-repair  during  such  eviction. 

Held  also,  per  Erle^  0.  J.,  and  Byles,  J.,  that  the  statement  in  the  plaintiff^s  declaration  in 
the  action  on  the  covenant,  that  the  breach  for  non-repair  occurred  during  the  existence  of  the 
term,  was  a  further  ground  against  the  plaintiff  reoovering  In  ejectment 

This  was  an  action  of  ejectment  to  recover  the  possession  of  the 
first  floor  and  upper  part  of  a  house  in  St.  Mary-at-Hill,  in  the  city  of 
London. 

The  plaintiff  had  granted  a  lease  of  the  premises  in  question,  in 
August,  1869,  to  a  Mr.  George  Brocket  Boosey,  the  father  of  the  de- 
fenaant,  for  a  term  of  years,  of  which  twelve  years  were  still  unex- 
pired. The  said  G.  B.  Boosey  died  in  November  of  the  same  year, 
intestate,  and  the  defendant  (Charlotte  Boosey),  in  the  following  month 
of  December,  took  out  letters  of  administration  to  the  estate  of  her 
said  father.  In  January,  1860,  Charles  Boosey,  who  was  a  son  of  the 
said  G.  B.  Boosey,  called  upon  the  plaintiff  and  asked  to  be  allowed 
to  remain  as  tenant  of  the  premises  at  the  same  rent  as  his  late  &ther 
had  held  them,  and  it  was  on  that  occasion  agreed  between  them  that 
C.  Boosey  should  occupy  as  yearly  tenant  at  the  same  rent  as  reserved 
by  the  lease,  namely,  502.  a  year.  The  plaintiff  was  not  then  aware 
that  administration  had  been  taken  out  to  the  estate  of  the  said  G.  B. 
Boosey ;  on  the  contrary,  he  was  told  by  C.  Boosey  that  his  father 
had  died  insolvent  (which  was  not  true),  and  that  there  would  be  no 
administration.  C.  Boosey  paid  the  rent  quarterly,  the  last  of  such 
payments  being  the  quarter's  rent  to  Michaelmas,  1861,  and  which  the 
plaintiff  received  on  the  26th  of  October  following.  An  action  of 
ejectment  having  been  brought  in  June,  1861,  against  the  plaintiff  by 
the  reversioner,  for  breach  of  the  plaintiff's  covenant  to  repair,  the 

(a)  81  L.  J.  281 ;  8  Jurist  1107. 
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Elaintiff  settled  that  action  by  putting  the  premises  into  repair,  whicb 
e  did  to  the  satisfaction  of  such  reversioner  before  the  29th  of  Sep- 
tember, 1861.  The  plaintiff  afterwards  sold  his  lease  by  public  auc- 
tion, when,  for  the  first  time,  he  became  aware  that  the  defendant,  aa 
administratrix  to  her  father's  estate,  claimed  to  bold  under  the  lease 
of  August,  1859,  which  accordingly  disabled  the  plaintiff  from  com- 
pleting his  contract  of  sale.  He  thereupon  sued  the  defendant  in  an 
action  of  covenant  for  not  repairing  the  premises,  in  which  action  the 
defendant  paid  a  sum  of  money  into  Court,  which  the  plaintiff  accepted 
in  satisfaction.  This  action  of  covenant  was  commenced  in  December 
last,  and  in  the  same  month  he  brought  the  present  action  of  eject- 
ment for  breaches  of  covenant,  the  main  breach  relied  on,  and  the 
only  one  necessary  to  refer  to  for  the  purpose  of  this  report,  being  the 
breach  for  non-repair. 

The  action  was  tried,  before  Byles,  J.,  at  the  London  Sittings  after 
Hilary  Term  last,  when  a  verdict  was  found  for  the  plaintiff,  with 
leave  for  the  defendant  to  move  to  set  the  same  aside,  and  enter  it  for 
the  defendant,  on  the  ground  that  there  had  been  a  waiver  of  the  for- 
feiture for  non-repair. 

A  rule  nisi  to  this  effect  having  been  obtained, 

Collier  and  PhiJbrick  now  showed  cause. — ^The  only  question  ia, 
whether  there  has  been  a  waiver  of  the  forfeiture  for  non-repair,  and 
the  waiver  which  is  relied  on  by  the  defendant  is  the  acceptance  of 
the  rent  up  to  Michaelmas,  1861.  Now,  what  the  plaintiff  so  received 
was  from  C.  Boosey,  who,  as  it  now  turns  out,  was  a  wrongdoer,  and 
had,  in  fact,  obtained  possession  of  the  premises  by  a  fraud  on  the 
plaintiff.  C.  Boosey  was  no  tenant,  except  by  estoppel,  and  that 
would  only  be  as  between  him  and  the  plaintiff,  and  no  payment  of 
rent  by  C.  Boosey  could  be  a  payment  under  the  lease.  [Erlb,  C  J. 
— Could  not  the  defendant  adopt  such  payment  by  her  brother,  aa 
rent  paid  under  the  lease  7]  It  is  submitted  she  could  not,  as  it  was 
not  paid  on  her  behalf,  or  professed  to  be  so  paid.  [Btles,  J. — 
The  action  of  covenant  which  was  brought  against  the  defendant 
admits  that  the  tenancy  was  in  existence  at  the  time  the  repairs  were 
wanting.]  The  landlord  may  bring  ejectment,  notwithstanding  he  has 
also  brought  an  action  for  damages  for  breach  of  covenant.  With 
respect  to  the  payment  of  rent  it  may  be  shown  under  what  oircum> 
stances  it  was  paid — Doe  d.  Lord  t».  Crago,  6  C.  B.  90  (B.  G.  L.  R. 
vol.  60),  s.  c,  17  Law  J.  Rep.  N.  S.  C.  P.  263,  and  Fenner  v.  Duplock, 
2  Bingh.  10  (E.  C.  L.  R.  vol.  9);  and  here  it  was  clearly  shown  to  have 
been  made  not  on  behalf  of  the  defendant.  The  case  of  Williams  r. 
Bartholomew,  1  Bos.  &  P.  826,  was  the  converse  of  the  present  case ; 
and  there  Buller,  J.,  said:  "If  money  be  paid  to  A.  by  the  direction 
of  B.  it  is  a  good  payment  to  B.,  but  I  can  never  agree  that  if  money 
be  paid  A.  simply  with  the  knowledge  of  B.,  it  will  be  a  payment  to 
B."  "Knowledge  will  not  do;  there  must  be  consent,  direction,  and 
authority."  They  referred  also  to  Croflk  v.  Lumley,  6  El.  k  B.  648 
(E.  C.  L.  R.  vol.  85),  s.  c.  27  Law  J.  Rep.  N.  S.  Q.  B.  821. 

Ckasby  {Turner  with  him),  in  support  of  the  rule. — There  was  here 
either  an  eviction  or  not.  If  there  was  an  eviction  there  would  be  no 
forfeiture  for  which  the  landlord  could  bring  ejectment,  and  if  there 
was  no  eviction,  what  took  place  amounted  to  a  satisfaction  of  the 
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rent  under  the  lease,  and  was,  therefore,  a  waiver  of  the  forfeiture  for 
non-repair.  It  is  submitted  that  as  long  as  a  tenant  is  evieted  by  the 
landlord,  the  right  of  the  landlord  to  insist  on  a  forfeiture  for  non- 
repair is  gone;  for  if  a  tenant  could  not  enter  to  do  the  repairs,  the 
landlord  clearly  ought  not  to  insist  on  a  forfeiture  for  not  repairing. 
It  is  true  the  tenant  may  be  liable  on  his  covenant  to  repair,  but  that 
is  very  different  to  a  forfeiture  of  the  term,  and  it  would  be  most  un- 
reasonable if  it  were  otherwise,  and  a  landlord  were  enabled  to  take 
advantage  of  his  own  wrong.  In  Doe  d.  Knight  v,  Rowe,  1  K.  &  M. 
348  (E.  C.  L.  B.  vol.  21),  there  was  a  lease,  with  a  covenant  to  insure 
in  the  joint  names  of  the  landlord  and  the  lessee.  The  lease  had  been 
assigned  and  the  landlord  had  induced  the  defendant  to  suppose  that 
an  insurance  in  one  name  only  was  sufficient,  and  an  ejectment  having 
been  brought  for  a  forfeiture  incurred  by  insuring  in  the  defendant's 
name  only.  Lord  Tenterden  directed  the  jury  to  find  for  the  defend- 
ant if  they  were  of  opinion  the  landlord's  conduct  was  such  as  to 
induce  a  reasonable  person  to  believe  that  such  an  insurance  was  suf- 
ficient. Then  there  was  a  waiver  here  by  the  payment  of  rent.  There 
cannot  be  two  rents  in  respect  of  the  same  premises,  and  the  rent  which 
was  paid  must  be  taken  to  be  in  satisfaction  of  the  rent  under  the 
lease.    (He  was  then  stopped  by  the  Court) 

Erls,  C.  J. — This  is  an  action  of  ejectment  by  a  landlord  against 
the  daughter  and  administratrix  of  his  deceased  tenant,  and  the  ques- 
tion is  whether  there  has  been  a  forfeiture  of  the  term,  and  the  only 
forfeiture  which  is  relied  on  is  one  for  non-repair ;  but  as  the  premises 
were  put  into  repair  in  September,  1861,  it  is  clear  that  there  can  be 
no  forfeiture  for  nonrepair  after  that  time.  Then,  was  the  continu- 
ance of  the  term  recognised  bv  the  landlord  after  he  had  had  know- 
ledge of  the  forfeiture  ?  Andf  that  brings  one  to  the  question,  was 
the  rent  up  to  Michaelmas,  1861,  paid  by  the  tenant  7  for  if  it  was  the 
forfeiture  would  be  waived  and  gone.  Now,  it  appears  that  the  bro- 
ther of  the  defendant  had  wplied  to  the  plaintiff  to  be  allowed  to  con- 
tinue in  possession,  and  haa  been  accepted  as  tenant,  when  the  sister 
was  administratrix  and  had  the  term.  Then  the  premises,  having 
been  out  of  repair,  were  put  in  repair  by  Michaelmas,  1861,  up  to 
which  time  the  brother  paid  the  rent.  The  question  is,  was  the  pay- 
ment of  that  rent  a  payment  by  the  sister,  who  was  the  real  tenant? 
I  think  that  the  effect  of  the  transaction  was,  that  the  plaintiff,  as  land- 
lord, was  willing  to  let  the  brother  be  in  possession,  and  to  take  the 
rent  under  the  lease  from  him  in  discharge  of  the  sister,  who  would, 
as  administratrix,  have  been  liable.  If  this  be  so,  then  the  payment 
by  the  brother  was  a  payment  on  behalf  of  the  sister,  but  if  this  be 
not  sound  reasoning,  then  the  plaintiff,  as  landlord,  must  be  considered 
to  have  evicted  the  defendant  during  the  term,  and  to  have  put  another 
tenant  in  possession.  As  the  plaintiff  put  the  defendant's  brother  in 
as  tenant,  and  the  brother  continued  in  possession  during  all  the  time 
there  was  any  breach  of  the  covenant  to  repair,  I  am  of  opinion  that 
he  cannot  succeed  in  ejectment,  since  he  cannot  go  for  any  breach 
arising  from  non-repair  during  the  time  he  so  kept  the  tenant  out  of 
possession.  It  is  true  that  the  tenant  in  such  case  may  be  liable  in  an 
action  on  the  covenant  to  repair,  but  the  landlord  cannot  take  advan- 
tage of  his  own  wrong,  and  say  that  the  term  haa  been  forfeited. 
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Moreoyer,  if  the  tenancy  continued  to  Michaelmas,  1861,  the  forfeiture 
for  non-repair  would  have  been  waived.  Now,  in  the  action  of  cove- 
nant for  not  repairing,  the  landlord  declared  the  breach  to  be  daring 
the  tenancy,  and  the  defendant  paid  money  into  Court  in  satisfaction 
of  such  damage,  which  the  plaintiff  accepted.  Therefore,  there  are, 
I  think,  these  three  grounaa  against  the  landlord  sustaining  this 
action. 

WiLLBS,  J.— I  am  of  the  same  opinion.  It  appears  that  the  repairs 
were  completed  before  Michaelmas  last,  and  that  the  rent  due  up  to 
Michaelmas  was  paid  to  and  accepted  by  the  landlord.  Now,  if  that 
rent  was  paid  unaer  the  lease,  there  is  no  doubt  but  that  there  has 
been  a  waiver.  One  must  look  to  the  origin  of  the  letting  to  the  bro- 
ther, to  see  whether  there  has  been  a  satisfaction  of  the  rent  under  the 
lease,  and  if  one  does  so,  it  will  be  manifest  that  either  the  landlord 
was  to  receive  two  rents,  or  else  the  rent  paid  by  the  brother  was  to 
be  in  satisfaction  of  the  rent  under  the  lease.  Now,  obviously,  the 
latter  is  the  true  state  of  the  case,  and  the  payment  would  clearly  bo 
in  such  satisfaction  if  the  administratrix  assented  to  the  payment  being 
so  made.  It  may,  I  think,  well  be  concluded  that  she  did  so  aas^ity 
and  then  the  payment  of  rent  which  was  made  by  the  brother  in 
October,  was  a  payment  under  the  lease,  and  so  there  has  been  a 
waiver  of  the  forfeiture  for  not  repairing.  When  I  say  it  depends  on 
whether  she  so  assented,  I  say  so  against  my  own  notion  of  what  I 
think  the  law  ought  to  be,  but  in  accordance  with  the  decisions  on  the 
subject.  Assuming,  however,  that  she  did  not  assent,  then  there  was 
clearly  an  eviction  by  the  landlord.  An  eviction  of  a  house  must 
have  the  effect  of  making  performance  of  a  covenant  to  repair  very 
onerous,  and  is  within  the  principle  of  the  case  cited  by  Mr.  Cleaaiy^ 
and  although  the  tenant  may  be  liable  notwithstinding  to  an  action 
of  covenant  to  repair,  such  an  eviction  may  be  considered  as  a  waiver 
by  the  landlord  of  his  right  to  take  advantage  of  the  condition  of 
re-entry.  In  1  Roll.  Abr.453,  there  is  put  this  case:  "Ka  condition 
be  to  repair  a  house,  he  (the  obligor)  is  excused  if  a  stranger,  by  the 
command  of  the  obligee,  disturb  him,  and  will  not  sufier  him  to  do 
it.'*     I,  therefore,  think  this  rule  should  be  made  absolute. 

Byles,  J. — I  agree  with  the  rest  of  the  Court ;  but  I  think,  accord- 
ing  to  the  view  I  took  at  the  trial,  there  is  a  short  mode  of  disposing 
of  this  question.  The  plaintiff  had  brought  an  action  of  covenant 
against  tne  defendant,  and  in  that  action  he  had  described  the  breach 
for  non-repair  as  occurring  '^  during  the  existence  of  the  term.*'  The 
term,  therefore,  was  acknowledged  by  him  to  exist  down  to  the  end 
of  the  existence  of  the  state  of  non-repair,  and  that  existed  to  near 
Michaelmas  last,  and  there  has  been  none  since.  I  think  this  is  an 
additional  ground  for  saying  that  the  plaintiff  is  out  of  Court  in  this 
action. 

Kbatino,  J. — ^I  concur  in  thinking  that  this  rule  should  be  made 
absolute.  There  was  either  an  eviction  or  that  which  amounted  to  a 
waiver  of  the  forfeiture.  If  there  was  an  eviction,  I  agree  with  the 
rest  of  the  Court  that  the  landlord  could  not  treat  the  non-repair, 
during  the  period  of  such  eviction,  as  a  forfeiture  of  the  term,  and  if 
there  was  no  eviction,  then  I  think  that  the  arrangement  which  was 
come  to  between  the  plaintiff  and  the  defendant's  brother,  was  such  as 
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would  make  the  payment  of  the  rent  by  the  brother,  a  payment  under 
the  lease,  and  so  there  was  a  waiver  of  the  forfeiture. 

Bule  absolute. 


BEHNABD  t;.  AABON  and  SHARPLEY.    Jwnt  27.(a) 

A.  and  B.  were  Joint  owners  of  n  ship ;  A.  working  the  ship,  defVaying  all  the  expenses,  and 
taking  the  uncontrolled  management  of  her»  and  paying  himself  by  taking  two  thirds  of  the 
gross  earnings ;  B.  taking  the  remaining  one  third  as  his  portion : — Held,  that  the  result  of 
Umm  facts  was,  that  A.  was  a  hirer  of  the  share  of  B.,  and  not  the  servant  or  agent  of  B.,  so 
as  to  render  B.  liable  in  an  action  of  tort  for  damages  caused  by  the  negligence  of  A. 

This  was  an  action  for  negligence,  tried  before  Byles,  J.,  at  the 
Sittings  at  Westminster  in  last  Easter  Term.  The  declaration  was  in 
the  common  form  against  the  two  defendants  for  negligence.  Plea, 
not  guilty.  The  second  count  was  abandoned.  The  facts  were  these : 
that  the  defendants  were  joint  owners  of  the  trading  vessel  The  Alpha. 
The  vessel  was  worked  by  Aaron  on  a  principle  well  known  amon^^ 
shipowners,  called  "thirds,"  under  which  Aaron  took  two-thirds  of 
the  total  gross  earnings  of  the  ship,  and  Sharpley  one-third,  Aaron 
taking  upon  himself  all  the  liabilities  and  expenses  of  the  ship.  In 
June,  1860,  The  Alpha  was  at  Falcon  Dock,  in  the  Thames,  unloading 
timber  into  the  plaintiff's  cart,  when,  from  a  deficiency  in  the  tacklo, 
a  large  piece  of  timber  fell  on  two  of  the  plaintiff's  horses,  and  seri- 
ously injured  them.  For  this  injury  the  present  action  was  brought 
to  recover  damages ;  and  at  the  trial  the  jury  found  a  verdict  for  the 
plaintiff  for  202.  It  was  objected,  that  on  the  above  facts,  Aaron 
alone  was  responsible  for  the  state  of  the  ship's  tackle,  and  that 
Sharpley  was  not  in  any  way  responsible  for  the  negligence  of  Aaron ; 
and  leave  was  reserved  to  move  to  set  aside  the  verdict  as  against 
Sharpley,  and  to  enter  it  for  him. 

Kempiay^  having  moved  accordingly  in  Trinity  Term,  had  obtained 
a  rule  nisi ;  and  now 

Day  showed  cause. — It  is  not  contended  that  if  the  ship  were  char- 
tered to  a  stranger,  the  part  owners  would  be  liable  for  the  negligence 
of  the  charterer;  but  this  is  a  case  of  partnership,  and  Ashworth  r. 
Stanbix,  80  L.  J.  Q.  B.  183,  s.  o.,  7  Jur.  N.  S.  467,  shows  both  to  be 
liable.  Ogle  v.  Barnes,  8  T.  B.  1^8 ;  Moreton  v.  Hardern,  4  B.  &  C 
223  (E.  0.  L.  R.  vol.  10). 

Ktmplay,  in  support  of  the  rule,  referred  to  Lindley  on  Partnership 
11  -30,  and  French  v.  Sty  ring,  2  C.  B.  357  (E.  C.  L.  B.  vol.  52\ 

Williams,  J. — I  am  of  opinion  that  this  rule  should  be  made  abso 
luie.  There  is  no  dispute  about  what  the  law  of  the  case  is ;  the  only 
doubt  raised  is,  what  is  the  true  result  of  the  facts  laid  before  the  jury. 
It  is  not  disputed,  that  if  the  fiu^ts  be  taken  to  be  that  Aaron  hired 
Sharpley 's  share  of  the  ship  at  a  rent  of  one-third  of  its  gross  earn- 
ings, Sharpley  is,  in  that  case,  not  liable  for  the  negligence  of  the 
master,  who,  under  these  circumstances,  is  exclusively  the  servant  of 
Aaron.    On  the  other  hand,  if  the  result  of  the  facts  is,  that  there  was 

(a)  9  Jurist  470. 
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One  management  of  the  ship  under  certain  terms  as  to  earnings,  thea 
Aaron  would  only  be  the  agent  of  Sbarpley,  and  Sharpley  would  be 
responsible  for  the  acts  of  Aaron  and  the  master ;  and  I  am  of  opinion 
that  the  true  result  of  the  facts  before  us  is,  that  Aaron  hired  the  ship 
from  Sharpley,  and  that  Sharpley  is  not  liable  for  the  negligence 
which  caused  this  accident. 

WiLLES,  J. — I  am  of  the  same  opinion.  At  first  sight  I  thought 
the  transaction  looked  very  like  appointing  Aaron  ship's  iiuaband: 
his  duties  as  described  are  like  those  of  a  ship's  husband,  and  as  such 
his  acts  would  bind  the  owners.  But  then  it  appears  that  he  takes 
upon  himself  the  liabilities  of  the  vessel,  which  a  snip's  husband  never 
does ;  and  that,  therefore,  shows  that  he  is  not  a  ship's  husband.  One 
who  is  bound  to  hand  over  to  the  owner  a  fixed  sum,  or  a  fixed  pro- 
portion of  the  earnings  of  the  ship,  is  not  a  ship's  husband  ;  he  is  not 
the  agent  of  the  owners,  but  a  person  who  works  the  vessel  on  his 
own  account.  That  is  the  result  of  the  facts  of  the  case ;  and  I  think, 
therefore,  that  Sharpley  in  this  action  is  entitled  to  a  verdict. 

Byles,  J. — 1  am  of  the  same  opinion,  but  not  without  some  degree 
of  doubt  The  question  is  not,  whether  the  defendant  would  be  re- 
sponsible in  an  action  ex  contractu ;  the  question  before  us  is,  whether 
he  is  liable  in  this  action  ex  delicto— i.  e.,  whether  Aaron  is  agent  to 
Sharpley  ?  and  I  think  he  is  not  the  servant  or  agent  of  Sharpley. 
It  seems  to  me  that  Aaron  is  the  hirer  of  the  ship,  paying  for  that 
hire  by  uncertain  payments  calculated  by  the  gross  earnings  of  the 
ship.  The  fact  of  their  being  uncertain  does  not,  I  think,  alter  the 
eflect  of  the  material  facts  of  the  case.  By  the  agreement  between 
him  and  Aaron,  Sharpley  divested  himself  of  all  power  of  appointing 
the  master  and  crew ;  and  that  being  so,  he  is  not  to  be  maue  liable 
for  acts  of  those  over  whom  he  could  exercise  no  control  whatever. 

Ej&ating,  J^  concurred.  Rule  absolute. 


LASCARIDI  V.  GUBNEY.    June  27.(a) 

By  deed»  dmted  tho  2d  Marob,  1861,  iMiwwn  O.  P.  L.,  A.  B.  M.,  C.  P.  V.,  J.  C,  and  R.  J.  R. 
(the  pUintUb  io  thie  Mlion)  of  the  first  part;  8.  O.,  H.  B.  0.,  D.  W.  C,  A.  0.  CmmI  &.  B.  (tk« 
defendant!),  of  the  Moond  part ;  and  one  A.  J.  of  the  third  part,  it  waa  recited  that  the  plaintift 
0.  P.  L.  and  J.  C.  had  for  lome  time  past  carried  on  bnsioess  In  partnership  at  commission 
merchants  at  Fen  Court,  Fencbnrch  Street,  in  the  city  of  London,  nnder  the  etjle  or  firm  of  M. 
A  Co.,  and  at  Glasgow,  nnder  the  style  or  firm  of  C.  P.  V.,  and  at  Qibraltar,  nnder  the  atyle  of 
firm  of  J.  C.  A  Co. ;  and  that  the  said  plaintiff  G.  P.  L.  had  alco  for  aome  time  past  carried  ea 
business  as  a  oommission  merchant  at  Bueklersbury,  in  the  Citj  of  London,  and  alao  at  Man- 
cheater,  nnder  the  style  or  firm  of  O.  L.  A  Co. ;  and  that  the  said  plaintiffs  G.  P.  L.  and  R  J. 
R.  had  for  vome  time  past  carried  on  bnsiness  in  partnership  ot  Lirerpool,  nnder  the  style  or 
firm  of  G.  L  A  Co. ;  and  that  the  said  0.  P.  L.  had  also  earrfad  on  bnaineas  in  partneiship 
with  one  8.  K.  and  one  A.  X.,  in  Fenchnreh  Stnet  aforesaid,  under  the  style  or  firm  of  "  The 
Greek  and  Oriental  Steam  Navigation  Company."  The  plaintiffs,  having  determined  to  diasolre 
the  said  several  partnerships,  end  to  wind  np  and  dose  the  bnsiness  of  all  the  said  firms,  and 
in  order  to  pi  o vide  the  necessary  means,  applied  to  the  defendanta  for  advances  for  this  purpose, 
and  famished  the  defendants  with  a  statement  of  aeoonnt  that  the  whole  of  the  said  debts  and 
liabilities  did  not  exceed  the  sum  of  123,680/. ;  and  the  credits  and  assets  of  the  said  several 
firms  were  estimated  to  exceed  87,000/. ;  that  the  defendants  consented  to  give  saeb  assistance^ 
«nd  to  make  the  necessary  advances,  upon  having  the  same  secured  by  an  assignment  to  a 
trustee  of  all  the  assets,  Ac,  of  the  several  firms  aforesaid,  and  all  other  prtperty  of  the  plain* 
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tUTiy  or  mj  of  Ibom,  mto  Mid  oiMpt  m  theninsfter  mentioBed;  and  Uwt  the  deftndaiiti  had 
Munod  the  laid  A«  J.  lo  be  saoh  trnetet,  and  that  the  dafendanti  had  made  eertaSa  advanoat  for 
the  purposee  aforesaid.  Arerment,  that  by  the  laid  deed  they  (the  plaintiffs),  and  every  ono 
of  them,  aooording  to  their  respeotiTe  interests,  assigned  to  the  said  A.  J.,  Ac,  his  exeootorsy 
ikc,  all  the  stook  in  trade,  goods,  merebandioe,  money,  book  or  other  debts,  bills  of  lading,  and 
aeevritiee  of  whatever  natare,  and  all  other  property,  real  and  personal,  not  only  at  London, 
but  in  all  other  places  wheresoever,  and  of  whatever  nature  the  same  might  be,  of  the  plaintiib, 
or  of  any  one  or  more  of  them,  in  whieh  they,  or  any  one  or  more  of  them,  might  be  interested, 
save  and  except  the  leasehold,  farnitnre,  plate,  Ae.,  and  all  other  the  property  and  effects  of  the 
plaintiffs  ia  and  upon  their  respective  dwelling-houses  or  places  of  residence,  and  save  and 
•zeept  all  other  the  separate  eatate  and  effects  of  the  eaid  plaintiffs  A.  B.  M.,  C.  P.  V.,  J.  C.» 
and  R.  J.  R.,  belonging  to  each  of  them  respectively ;  and  ^o  save  and  except  all  right,  title, 
and  interest  in  the  premises  situated  in  Bothwell  Street,  Glasgow,  wherein  the  business  of  the 
said  i&rm  of  G.  P.  V.  had  been  recently  carried  on,  to  have  and  hold  the  same,  except  as  above 
ezeepted,  to  the  use  of  the  said  A.  J.,  his  execntors,  Ac,  absolutely,  but  in  trust,  nevertheless, 
to  sell,  or  otherwise  collect  and  realise  and  convert  into  money,  all  the  premisee  thereby  assigned, 
and  from  and  out  of  the  proceeds  thereof,  and  also  oat  of  a  sum  of  1000/.  hereinafter  mentioned, 
and  all  such  money  as  should  be  received  as  part  of  the  assets  of  any  of  the  said  Arms,  Ac,  to 
pay  the  expenses  of  preparing  the  said  deed,  and  all  other  deeds  or  instruments,  Ac,  and  all 
expenses  ineuired  in  aad  about  the  execution  of  the  %aid  trust,  it  being  intended  that  the 
assignment  thereby  made»  and  the  keeping  of  the  eovenants  thweia  contained  by  the  several 
plaintiffs,  should  exonerate  them  from  all  claims  in  respect  of  the  said  firm,  as  well  amongst 
each  other  as  by  the  defendants.  And  it  was  also  in  and  by  the  said  deed  further  provided, 
that  at  the  expiration  of  one  year  from  the  date  of  the  said  presents,  unless  all  claims  of  the 
dellndants  should  first  have  been  satisfied  out  of  the  assets  of  the  said  firms,  or  other  money 
teoeived  under  the  said  trust,  and  all  liabilities  of  the  said  firms  should  have  been  discharged, 
then,  in  case  any  part  of  the  assets  should  not  have  been  eompletely  realised,  it  should  forth- 
with be  valued  by  a  firm  of  accountants,  who  should  state  the  amount  of  defioienoy  or  surplus, 
stf  the  case  might  be,  Ac,  and  the  surplus  over  and  above  the  claims  should  be  held  in  trust  by 
the  said  A.  J.  for  the  defendants,  and  at  their  disposal.  Then  a  power  was  given  to  the  defendants 
to  extend  the  time  for  saoh  valuation.  Then  the  deed  deolaired  that  a  sum  of  lOOOr,  therein 
agreed  to  be  paid  by  the  said  plaintiff  C.  P.  V.  to  the  s^d  A.  J.,  should,  when  so  paid,  be  held 
subject  to  the  trust  therein  contained.  The  defendants,  by  the  said  deed,  oovenanted,  jointly 
and  severally,  that  they  would  make  advances,  Ac,  as  aforesaid,  so  as  to  enable  the  said  trustee 
to  wind  up  the  business  of  the  said  several  firms ;  but  such  advances  were  not,  together  with 
the  advaaees  then  already  made,  to  exceed  the  sum  of  128,500/.,  unless  the  defendants  should 
think  proper.  In  an  action  by  the  plaintiffs  against  the  defendants  for  a  breach  of  eovenant  in 
not  making  advances,  Ac ,  to  which  they  pleaded,  that  after  the  execution  by  the  others,  J.  C. 
had  refused,  and  still  refused,  to  execute  the  deed — Held,  a  good  answer  to  the  action,  for  that 
the  deed  was  inoperative  unless  executed  by  each  of  the  parties  to  it. 

Declaration. — G.  P.  Lascaridi,  A.  B.  Manuel,  C.  P.  Vargami,  J. 
Collingwood,  and  R  J.  Bicharde,  sae  S.  Ournej,  H.  E.  Gurney,  D.  W. 
Chapmaa,  A.  Q,  Chapman,  and  B.  Birkbeck,  for  that  by  deed  made 
and  entered  into  on  the  2d  March,  1861,  between  the  plaintifiBs  of  the 
first  party  the  defendants  of  the  second  part,  and  one  Angus  Jennings 
of  the  third  part,  it  was  recited  that  the  plaintiffs  G.  P.  Lascaridi  and 
J.  Collingwood  bad,  for  some  time  past,  carried  on  business  in  part- 
nership as  commission  merchants,  at  Fen  Coart,  Fenchurch  Street,  in 
the  city  of  London,  under  the  style  and  firm  of  Manuel  &  Co.,  and  at 
Glasgow,  under  the  style  or  firm  of  0.  P.  Varsami,  and  at  Gibraltar, 
under  the  style  and  firm  of  J.  Collingwood  &  Co. ;  and  that  the  said 
plaintiff  G.  P.  Lascaridi  had  also,  for  some  time  past,  carried  on  busi- 
ness as  a  commission  merchant  at  Buoklersbury,  in  the  city  of  London, 
and  also  at  Manchester,  under  the  style  or  firm  of  G.  Lascaridi  k  Co., 
and  that  the  said  plaintifib  G.  P.  Lascaridi  and  B.  J.  Bichards  had  for 
some  time  past,  carried  on  business  in  partnership  as  commission 
merchants,  at  Liverpool,  under  the  style  or  firm  of  G.  P.  Lascaridi  & 
Co. ;  and  that  the  said  plaintiff  G.  P.  Lascaridi  had  also  carried  on 
business  in  partnership  with  one  Stefanos  Xenos  and  one  Aristixes 
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Xenos  in  Fencharch  Street,  in  tbe  city  of  London,  under  the  style  or 
firm  of  "  The  Greek  and  Oriental  Steam  Navigation  Company."  And 
also,  that  the  plaintiff  had  determined  to  dissolve  the  several  part- 
nerships aforesaid,  and  to  wind  up  and  bring  to  a  close  the  business 
of  all  the  said  several  firms,  but  being  unable  to  meet  their  engage- 
ments without  considerable  advances  of  money,  had  applied  to  and 
requested  the  defendants  to  make  advances,  and  to  assist  them  in 
winding  up  the  business  of  the  said  several  firms,  and  had  furnished 
the  defendants  with  a  statement  of  account  showing  the  debts  and 
liabilities,  and  also  an  estimate  of  the  value  of  the  credits  and  assets 
of  the  said  several  firms,  which  they  allege  to  be  a  correct  statement 
and  estimate ;  and  whereby  it  appeared  that  the  whole  of  the  said 
debts  and  liabilities  did  not  exceed  the  sum  of  123,580/.,  and  that  the 
credits  and  assets  of  the  said  several  firms,  if  and  when  the  same  could 
and  should  be  realized  and  converted  into  money,  were  estimated  to 
amount  to  upwards  of  87,0002.,  and  that  the  defendants  consented  and 
agreed  to  give  such  assistance  as  aforesaid,  and  to  make  the  necessary 
advances  upon  having  the  same  secured  by  an  assignment  to  be  made 
to  a  trustee  of  all  the  assets  and  property  of  the  said  several  firms, 
and  all  other  property  of  the  plaintiffs,  or  any  of  them,  save  and 
except  as  thereinafter  mentioned ;  and  that  the  diefendants  had  named 
the  said  A.  Jennings  to  be  such  trustee ;  and  that  the  defendants  had 
made  certain  advances  for  the  purposes  aforesaid.  And  the  plaintifib 
say,  that  in  and  by  tbe  said  deed,  and  in  pursuance  of  the  said  agree- 
ment, and  in  consideration  of  the  premises  and  of  the  covenants  there- 
inafter contained  and  thereinafter  mentioned  on  the  part  of  the  de- 
fendants, they,  the  said  several  plaintiffs,  and  every  one  or  more  of 
them,  according  to  their  respective  interests,  granted,  assigned,  and 
transferred  unto  the  said  A.  Jennings,  his  executors,  administrators, 
and  assigns,  all  the  stock  in  trade,  goods,  merchandise,  money  at  the 
bankers,  or  elsewhere,  book  and  other  debts,  bills  of  lading,  bills  of 
exchange,  books  of  account,  vouchers,  and  securities  of  what  nature 
soever,  and  all  other  the  property,  credits,  assets,  estate  and  effects, 
real  and  personal,  not  only  at  London,  Glasgow,  Liverpool,  Manchester, 
and  Gibraltar,  but  in  all  other  places  wheresoever,  and  of  whatever 
nature  the  same  might  be,  of  the  plaintiff,  or  of  any  one  or  more  of 
them,  in  which  they,  or  any  one  or  more  of  them,  might  be  interested ; 
and  all  their  or  his  right,  title,  or  interest  therein,  save  and  except  the 
leasehold,  furniture,  plate,  linen,  wearing  apparel,  and  all  other  the 
property  and  effects  of  the  plaintiflEs,  in  and  upon  their  respective 
dwelling-houses  or  places  of  residence  of  any  of  the  said  firms,  which 
it  was  thereby  declared  and  agreed  that  they,  and  each  of  them,  should 
be  at  liberty  to  retain  for  their  own  use,  and  save  and  except  all  other 
the  separate  estate  and  effects  of  the  said  plainti£&  A.  B.  Manuel,  C.  P. 
Varsami,  J.  Collingwood,  and  R.  J.  Richards,  belonging  to  each  of 
them  respectively  and  individually,  apart  from  the  assets  or  property 
of  their  said  respective  firms;  and  also  save  and  except  all  right, 
title,  and  interest  in  the  premises  situate  in  Bothwell  Street,  Glasgow, 
wherein  the  business  of  the  said  firm  of  G.  P.  Yarsami  had  been 
recentlv  carried  on,  and  which  premises  were  then  held  on  a  tack  or 
lease,  dated  the  7th  and  15th  June,  1869,  granted  to  the  said  G.  P. 
Varsami  for  a  term  of  years,  of  which  six  years  were  unexpired,  at 
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the  annual  rent  of  580Z.,  to  be  increased  as  in  the  said  lease  mentioned  ; 
to  have,  hold,  and  receive  the  same,  except  as  above  excepted,  to  the 
Qse  of  the  said  A.  Jennings,  his  executors,  administrators,  and  assigns 
absolutely,  but  in  trust  nevertheless  to  sell  or  otherwise  dispose  of, 
collect,  and  get  in,  realize,  and  convert  into  money,  all  the  premises 
thereby  assigned,  or  intended  to  be  assigned,  which  should  not  consist 
of  money,  at  such  times  and  in  such  manner,  and  with  as  little  delay, 
as  to  the  said  A.  Jennings,  his  executors,  administrators,  or  assigns, 
should  seem  expedient ;  and  from  and  out  of  the  proceeds  thereof,  and 
also  out  of  a  sum  of  1000/.  to  be  paid  to  the  said  trustee  by  the  said 
plaintiff  0.  P.  Varsami,  and  all  such  money  as  should  be  received  as 
part  of  the  assets  of  any  of  the  said  firms,  or  in  any  way  under  or  by 
virtue  of  those  presents ;  in  the  first  place,  to  pay  the  expenses  of 
preparing  those  presents,  and  all  other  deeds  or  instruments  made  or 
entered  into  in  connection  therewith,  or  for  securing  the  said  advances, 
or  incurred  in  or  about  the  same;  and  the  expense  of  preparing 
accounts,  investigating  affairs,  and  carrying  on  negotiations  in  refer- 
ence thereto,  and  all  expenses  incurred  in  and  about  the  execution  of 
the  said  trust,  and  all  such  commission  or  other  remuneration  as 
should  from  time  to  time  be  allowed  him  by  the  defendants ;  and  then 
from  time  to  time  till  all  the  liabilities  of  the  said  firms  should  have 
been  discharged,  to  pay  over  to  the  defendants,  or  apply,  in  such 
manner  as  they  might  direct,  all  money  which  should  come  into  the 
hands  of  the  said  A.  Jennings,  his  executors,  administrators,  or  assigns, 
by  virtue  of  those  presents ;  and  when  and  after  all  the  liabilities  of 
the  said  firms  should  have  been  discharged,  then  out  of  such  money 
to  pay  the  defendants  whatever  balance  or  sum  mi^ht  be  due  to  them 
on  account  of  any  such  advances  as  aforesaid,  and  interest  thereon ; 
and  in  striking  such  balance,  the  defendants  should  give  credit  for  all 
such  sums  as,  after  having  been  received  by  the  said  A.  Jennings,  his 
executors,  administrators,  or  assigns,  should  have  been  by  him  or 
them  paid  over  to,  or  applied,  or  disposed  of,  according  to  the  direc- 
tions of  the  defendants,  who  should  have  credit  given  them  for  all 
money  applied  in  discharge  of  any  of  the  liabilities  of  the  said  firms, 
or  anv  of  them,  whether  the  same  had,  or  should  thereafter  have  been, 
actually  advanced  by  them,  or  applied,  according  to  their  direction, 
by  the  said  A.  Jennings,  his  executors,  administrators,  or  assigns,  out 
of  the  assets  realized ;  and  the  defendants  should  also  have  credit  for 
interest  upon  all  moneys  advanced  by  them  on  account  of  such  lia- 
bilities, such  interest  to  be  calculated  at  the  current  rate  of  interest 
declared  by  the  Bank  of  England  for  the  time  being,  provided  the 
same  be  not  less  than  61.  per  cent.;  but  if  the  current  rate  of  interest 
for  the  time  being  declared  by  the  Bank  of  England  should  be  less 
than  61.  per  cent.,  then  the  defendants  should  have  credit  for  interest 
at  the  rate  of  6/.  per  cent,  upon  all  moneys  advanced  by  them  aa 
aforesaid ;  and  when  and  after  such  balance  should  have  been  paid, 
then  the  said  A.  Jennings,  his  executors,  administrators,  or  assigns, 
should  pay  over  the  residue  of  the  money  received,  or  to  be.received, 
by  him,  by  virtue  of  those  presents,  to  and  amone  the  several  plain- 
tiffs, in  such  proportions  as  they  might  be  found  entitled  to,  upon 
taking  an  account  among  them,  of  the  assets  and  liabilities  of  the 
several  firms,  and  of  the  respective  interests  therein,  or  the  respective 
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memberB  thereof,  and  of  tbe  respective  amounts  contributed  out  of  the 
separate  property  of  any  such  member.  And  it  was  by  the  said  deed 
provided,  that  in  taking  such  account  as  last  aforesaid,  no  one  or  more 
of  the  plaintifib  was  to  be  liable  to  any  other  or  others  of  them,  by 
reason  of  his  or  their  or  of  any  firm  having  contributed  less  than  his, 
their,  or  its  proportions  towards  the  general  assets  thereby  assigned — 
it  being  intended  that  the  assignment  thereby  made,  and  the  keeping 
of  the  covenants  therein  contained,  by  the  several  plaintiffs,  should 
exonerate  them  from  all  claims,  in  respect  of  the  said  firm,  as  well 
amongst  each  other  as  by  the  defendants.  And  it  was  also  further 
provided,  that  at  the  expiration  of  one  year  from  the  date  of  these 

E resents,  unless  all  claims  and  demands  of  the  defendants  should  first 
ave  been  satisfied  out  of  the  assets  of  the  said  firms,  or  other  money 
received  under  the  said  trusts,  and  all  liabilities  of  the  said  firms, 
should  have  been  discharged,  and  no  further  payments  or  advances 
by  the  defendants  should  be  required  in  case  the  whole  of  the  assets, 
property,  and  effects  thereby  assigned,  or  intended  to  be  assigned, 
should  not  have  been  completelv  realized  and  converted  into  money, 
should  forthwith  be  valued  by  the  firm  of  Messrs.  Coleman,  Tarquand 
Sl  Young,  of  Tokenhouse-yard,  in  the  citv  of  London,  accountants ;  or 
in  the  event  of  that  firm  refusing  to  mase,  or  being  in  any  way  inca- 
pable of  making,  such  valuation,  then  by  such  other  accountant  in  the 
city  of  London  as  should  be  named  in  writing  by  the  defendants  for 
that  purpose ;  and  the  said  Messrs.  Coleman,  Turquand  k  Young,  or 
such  other  accountant,  should  estimate,  according  to  such  valuation, 
and  declare,  whether  or  not  there  was  any,  and  if  any,  what  amount 
of  deficiency  or  surplus  of  the  money,  assets,  property,  and  effects 
thereby  assigned,  or  intended  to  be  assigned,  below  or  above  the 
amount  of  such  advances,  payments,  and  interests  as  aforesaid,  toge- 
ther with  any  outstanding  liabilities  of  the  said  firms,  or  any  of  them, 
or  of  the  defendants  on  their  account ;  or  if  it  should,  upon  such  valua- 
tion, be  so  estimated  and  declared,  that  there  was  any  such  deficiency, 
or  that  there  was  not  any  such  surplus  as  aforesaid,  then  the  said  A. 
Jennings,  his  executors,  administrators,  and  assigns,  should,  from  the 
time  of  such  declaration,  hold  in  trust  for  the  defendants,  absolutely 
at  their  disposal,  all  the  money,  assets,  property,  and  effects  held  by 
him,  by  virtue  of  those  presents,  and  snould  assign  and  transfer  the 
same  to  the  defendants,  or  otherwise  dispose  thereof  in  such  manner 
as  they  should  direct.  And  it  was  by  the  said  deed  further  declared 
and  agreed,  that  the  said  defendants  should  have  power,  if  and  so 
often  as  they  should  think  fit,  to  extend  the  time  for  making  such 
valuation,  and  any  time  subject  to  the  expiration  of  the  said  year, 
which  should  be  named  in  writing,  and  substituted  by  the  defendants, 
as  the  time  for  such  valuation,  should,  unless  and  until  such  time 
should  be  further  extended,  be  taken  to  be  the  time  for  such  valua- 
tion. And  those  presents  should  have  the  same  effect  as  if  such  sub- 
stituted time  had  been  named  therein,  instead  of  the  expiration  of  one 
year  from  the  date  of  those  presents.  And  it  was,  bv  the  said  deed, 
further  declared  and  agreed  oy  and  between  the  said  several  parties 
thereto,  that  the  said  A.  Jennings,  or  other  the  trustee  for  the  time 
being  of  those  presents,  should  have  full  power  and  authority  as  in 
the  said  deed  set  forth,  to  carry  out  the  object  of  the  said  arrangement^ 


ADDITIONAL  CASES.  895 


and,  amongst  otber  things^  the  plaintiff,  and  every  one  or  more  of 
them,  did  thereby  irrevocably  constitute  and  appoint  the  said  A.  Jen- 
nings, his  executors,  administrators,  and  assigns,  the  true  and  lawful 
attorney  or  attorneys  of  them,  and  every  one  or  more  of  them,  the 
plaintiffs,  their  and  his  executors,  administrators,  and  assigns,  in  their 
or  his  names  or  name,  or  otherwise  to  ask,  demand,  sue  for,  recover, 
and  receive,  all  debts  and  sums  of  money  owing  to  them  or  him,  on 
any  account  whatever,  and  all  other  the  premises  thereby  intended  to 
be  assigned  ;  and  on  payment  or  delivery  thereof,  or  any  part  thereof 
respectively,  to  sign  and  give  proper  receipts,  acq^uittances,  and  other 
discharges,  for  the  same  respectively;  ana  on  non-payment  or  non- 
delivery thereof  respectively,  to  commence  and  prosecute  any  action, 
suit,  or  other  proceeaing  for  compelling  payment  and  delivery  thereof; 
and  also  to  make  and  agree  to  any  compromise  or  compositions  re- 
specting the  same ;  and  also  endorse  any  bills  of  exchange,  promissory 
notes,  bills  of  lading,  or  other  negotiable  instruments  or  se^jurities ; 
and  also  to  refer  to  arbitration  any  matter  in  dispute,  and  to  defend  or 
compromise  any  action,  suits,  or  other  proceeding,  and  compromise 
any  claim  which  may  be  brought,  taken,  or  made  against  the  plain- 
tiff, or  any  one  or  more  of  them ;  also  to  adjust,  liquidate,  and  nnally 
discharge  all  actions,  dealings,  and  transactions  relating  to  the  said 
trust  estate  and  premises ;  and  to  execute  all  deeds,  and  do  all  acts 
whatsoever,  which  should  be  requisite,  in  order  to  give  complete 
effect  to  the  assignment  thereby  made,  and  the  purposes  of  the  trust : 
and  one  or  more  attorney  or  attorneys,  under  or  in  place  of  the  said 
A.  Jennings,  his  executors,  administrators,  or  assigns,  to  appoint  and 
substitute,  and  such  appointment  or  substitution  at  pleasure  to  revoke, 
they,  the  plaintiffs,  any  one  or  more  of  them,  thereby  ratifying  and 
confirming,  and  agreeing  to  ratify  and  confirm,  whatever  their  or  his 
said  attorney  or  attorneys,  or  his  or  their  substitutes,  shall  lawfully  do 
in  the  premises.  And  it  was  thereby  declared  and  agreed  that  a 
certain  sum  of  1000?.,  thereby  agreed  to  be  paid  by  the  said  plaintiff 
C.  P.  Varsami  to  the  said  A.  Jennings,  should,  when  so  paid,  be  held, 
subject  to  the  trusts  therein  contained,  and  be  deemed,  for  all  the  pur- 
poses, and  for  accounts  with  the  defendants,  and  in  the  estimation  of 
assets,  and  other  property  thereby  assigned,  as  part  of  such  assets  and 
property ;  but,  as  between  the  several  plaintiffs,  the  said  1000/.  should 
be  deemed  to  have  been  contributed  by  the  said  plaintiff  C.  P.  Varsami 
out  of  his  separate  estate.  And  it  was  by  the  said  deed  also  declared 
and  agreed,  that  the  said  A.  Jennings  should  be  entitled  to  receive  a 
fair  remuneration  for  his  services  by  commission,  or  otherwise,  in  such 
manner  and  to  such  amount  as  the  defendants  might  appoint  and 
determine.  And  the  said  plaintiff  C.  P.  Varsami  did,  by  the  said 
deed,  covenant  and  agree  with  the  defendants,  that  he  would,  within 
seven  days  after  the  execution  of  those  presents  by  him,  the  said 
C.  P.  Varsami,  pay  to  the  said  A.  Jennings,  or  the  trustee  for  the  time 
being,  the  sum  oi  10002.,  to  be  held  and  applied  to  the  same  uses  and 
purposes  as  the  assets  and  property  thereby  assigned  or  intended  te 
be  assigned.  And  further,  in  and  by  the  said  deed,  the  said  plaintiff 
C.  P.  Varsami  did,  for  himself,  his  heirs,  executors,  and  administrators, 
further  covenant  with  the  defendants  that  the  statement  of  accounts, 
in  a  schedule  thereunder  written,  was  substantially  correct,  so  far  as 
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tlie  same  relates  to  the  said  firm  of  C.  P.  Yarsarai.  And  the  said 
plaintiff  A.  B.  Manuel  did  thereby,  for  himself,  his  heirs,  executors^ 
and  administrators,  covenant  with  the  defendants,  that  the  statement 
of  account  in  the  said  schedule  was  substantially  correct,  so  far  as  it 
related  to  the  said  firm  of  Manuel  &  Co.  And  the  said  plaintifis  6. 
P.  Lascaridi  and  J.  Collingwood  did  thereby,  for  themselves,  their 
heirs,  executors,  and  administrators,  jointly  and  severally  covenant 
with  the  defendants,  that  the  said  statement  of  accoant  in  the  said 
schedule  was  substantially  correct,  so  far  as  the  same  related  to  the 
said  firms  of  C.  P.  Yarsami,  and  J.  Collingwood  &  Co.,  and  of  Manuel 
k  Co.  And  the  said  O.  P.  Lascaridi  and  B.  J.  Bichards  did  thereby, 
for  themselves,  their  heirs,  executors,  and  administrators,  jointly  and 
severally  covenant  with  the  defendants,  that  the  said  statement  of 
account  in  the  said  schedule  was  substantially  correct,  so  far  as  it 
related  to  the  firm  of  G.  Lascaridi  k  Co.,  of  Liverpool.  And  the  said 
G.  P.  Lascaridi  did  thereby,  for  himself,  his  heirs,  executors,  and 
administrators,  covenant  with  the  defendants,  that  the  said  statement 
of  account  in  the  schedule  thereunder  written  was  correct,  so  far  as 
the  same  related  to  the  firm  of  G.  Lascaridi  &  Co.,  of  Manchester,  and 
the  firm  of  G.  Lascaridi  k  Co.,  of  Bucklersbury ;  and  also,  so  far  as 
regards  the  liability  of  the  said  G.  P.  Lascaridi,  in  reference  to  the 
said  firm  of  the  Greek  and  Oriental  Steam  Navigation  Company. 
And  all  the  several  plaintiffs  did  thereby,  severally,  for  themselves 
and  their  respective  heirs,  executors,  and  administrators,  covenant  and 
agree  with  the  defendants,  that  until  the  said  assets,  effects,  and  pre- 
mises should  have  been  realized,  and  the  businesses  and  affairs  of  the 
said  firms  wound  up,  they,  the  several  plaintiff,  would  devote  such 
time  and  attention  as  might  be  necessary,  and  do  their  utmost  in 
assisting  and  co-operating  with  the  said  trustee  for  the  time  being  of 
these  presents,  in  realizing  the  assets,  effects,  and  premises  thereby 
assigned,  or  intended  to  be  assigned,  and  in  liquidating  and  winding 
up  the  businesses  of  the  said  several  firms;  and  would,  for  that  pur- 

Eose,  take  all  such  journeys,  make  and  prepare  all  such  accounts,  and 
eep  all  such  books,  and  attend  at  such  places  and  at  such  times,  and 
would  do  and  perform  all  such  acts  and  things  as  the  said  trustees  or 
the  defendants  might  require,  without  any  charge  or  remuneration  for 
the  same,  except  only  the  travelling  and  hotel  expenses  which  they 
might  thereby  incur.  And  each  of  the  plaintiff  did,  by  the  said  deed, 
for  himself,  bis  heirs,  executors,  and  administrators,  further  covenant 
and  agree  with  the  defendants,  that  he,  when  required  so  to  do,  should 
and  would  execute  all  proper  further  assurances  to  carry  out  and  give 
effect  to  the  said  assignment,  and  also  to  execute  deeds  and  assign- 
ments of  the  property  to  purchasers  from  the  trustee.  And  the 
defendants  did,  by  the  said  deed,  for  themselves,  their  executors  and 
administrators,  jointly  and  severally  covenant  and  agree  with  the 
plaintiffs,  that  they  would  from  time  to  time  make  advances  of  money, 
and  furnish  funds  to  the  said  trustee  for  the  time  being,  to  meet  the 
engagements  of  the  said  several  firms,  in  such  manner  as  the  defend- 
ants should  think  proper,  so  as  to  enable  the  said  trustee  for  the  time 
being  of  these  presents  to  wind  up  the  businesses  of  the  said  several 
firms ;  but  such  advances  were  not,  together  with  the  advances  then 
already  made,  as  above  mentioned,  to  exceed  the  sum  of  123,500iL, 
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unless  the  defendants  should  think  proper  to  make  advances  beyond 
that  sum.  And  it  was  thereby  declared  and  agreed,  by  and  between 
the  parties  thereto,  that  the  defendants  were  to  trust  to  their  rights 
under  those  presents,  and  the  security  thereby  given,  and  to  any 
other  securities  they  might  take  or  have  taken,  for  repayment  of 
advances  made  and  to  be  made  bv  them  for  the  said  several  firms ; 
and  that  they  were  not  to  make  or  have  any  claim  in  respect  of  such 
advances  against  any  of  the  members  of  the  said  firms.  And  the  said 
A.  Jennings  did,  by  the  said  deed,  enter  into  covenants  to  give  effect 
to  the  said  arrauKeraents ;  and,  by  the  said  deed,  it  was  further  mutu- 
ally declared  and  agreed  by  and  between  the  said  several  plain tiffii, 
that  the  several  partnerships  existing  between  and  among  them,  and 
which  composed  the  several  firms  of  Manuel  k  Co.,  of  Fen  Court 
aforesaid ;  C.  P.  Varsami,  of  Glasgow ;  G.  Lascaridi  k  Co.,  of  Liver- 
pool ;  and  J.  Colling  wood  k  Co.,  of  Gibraltar,  were  thereby  and 
thenceforth  dissolved.  And  in  consideration  of  the  assignment  thereby 
made,  and  the  right  and  interest  of  the  several  plaintiffs,  under  the 
trusts  thereby  created,  in  and  to  the  surplus  balance,  if  any,  after 
paying  the  defendants,  the  plaintiffs  thereby  mutually  released  each 
other  from  all  other  claims  ]n  respect  of  the  said  partnerships ;  and, 
in  the  event  of  any  claim  being  made,  or  attempted  to  be  enforced,  by 
any  one  or  more  of  the  plaintifik,  against  any  other  or  others  of  them, 
in  respect  of  any  of  the  said  partnerships,  these  presents  might  be 
pleaded  as,  and  given  in  evidence  of,  a  full  and  complete  release  of  all 
such  claims ;  but  that  release  was  not  to  extend  to  the  rights  of  the 
plaintiffs — to  the  surplus,  if  any,  of  the  property  and  assets  thereby 
assigned  in  trust  as  aforesaid.  And  the  plaintiffs  say,  that  afterwards 
all  conditions  precedent  were  performed,  and  all  times  elapsed,  and 
all  matters  and  things  were  done  and  happened,  and  existed,  necessary 
to  entitle  the  plaintiffs  to  have  the  said  covenant  on  the  part  of  the 
defendants,  namely,  that  they  would  from  time  to  time  make  advances 
of  money,  and  furnish  funds  to  the  said  trustees  for  the  time  being  to 
meet  the  engagements  of  the  said  several  firms  for  the  purposes  afore- 
said, performed  by  the  defendants ;  and  to  have  moneys  advanced  and 
funds  supplied  to  meet,  among  other  engagements,  certain  of  the  said 
liabilities  and  engagements  of  the  plaintiffs,  to  wit,  certain  liabilities 
and  engagements  of  the  said  firm  of  Manuel  k  Co.,  amounting  to  a 
large  sum  of  money,  to  wit,  the  sum  of  10002.,  according  to  the  true 
intent  and  meaning  of  the  said  deed,  and  in  order  to  give  proper  effect 
to  the  said  arrangement.  Yet  the  defendants  broke  their  said  cove- 
nant in  this  respect — that  they  wholly  and  wrongfully,  and  contrary 
to  the  true  intent  and  meaning  of  the  said  deed,  absolutely  refused  to 
advance  money,  or  to  furnish  any  fund,  in  any  manner  whatsoever,  to 
meet  the  said  liabilities  and  engagements  of  the  said  firm  of  Manuel 
k  Co.,  although  by  so  doing  the  defendants  would  not  have  exceeded 
the  said  sum  of  128,6002.,  the  aforesaid  limit  of  the  advances  to  be 
made  by  them :  whereby  the  plaintiffs  have  sustained  great  damage 
by  reason  of  the  said  arrangement  not  having  been  fully  carried  out, 
according  to  the  true  intent  and  meaning  thereof;  and  by  reason  of 
the  said  liabilities  and  engagements  of  the  said  firm  of  Manuel  &  Co. 
not  being  liquidated,  as  they  might  and  ought  to  have  been  if  the 
defendants  had  performed  their  said  covenant,  and  had  not  committed 


898  LASOARIDI  ir.  GURNET.    T.  T.  1868. 

the  said  breach  thereof;  and  bj  reason  of  the  said  firm  of  Manuel  & 
Co.  being  still  liable  in  respect  of  the  said  arrangements,  and  the 
affairs  of  the  said  firm  not  being  wound  up :  and  the  plaintiff  claim 
1000{.  Seventh  plea,  that  it  was  and  is  essential  to  the  defendants 
having  their  advances  secured  by  such  assignments  as  in  the  recital 
of  the  said  deed  mentioned,  that  the  said  John  Collingwood  should 
execute  the  said  deed,  or  otherwise  concur  or  join  in  such  assignment 
as  aforesaid ;  and  that  without  the  concurrence  of  the  said  John  Col* 
lingwood  the  businesses  of  the  said  firms,  in  which  he  was  such  a 
partner  as  in  the  said  deed  and  declaration  mentioned,  could  not  be 
wound  up  by  such  trustee,  or  in  such  manner  as  by  the  said  deed  waa 
provided  and  intended.  And  the  defendant  entered  into  and  execiite<l 
the  said  deed  on  the  faith  and  confidence  that  the  same  woald  be 
forthwith  executed  by  the  said  John  Collingwood  as  a  party  thereto ; 
and  the  said  John  Collingwood,  although  the  time  for  his  executing 
the  said  deed  has  long  elapsed,  has  not  signed,  sealed,  or  delivered,  or 
in  any  way  executed,  the  said  deed,  or  made,  or  joined,  or  concurred, 
in  the  assignment  therein  contained,  or  any  such  assignment  aa  in  the 
recitals  of  the  said  deed  mentioned,  but  has  wholly  refused  so  to  do, 
and  has  refused  in  any  way  to  be  bound  by  the  said  deed,  or  anything 
done  thereby  or  in  pursuance  thereof,  or  to  consent  thereto;  and  the 
interests  of  the  said  John  Collingwood  in  the  said  several  firms»  in 
which  he  was  a  partner  as  aforesaid,  and  in  the  assets  thereof,  have 
not  been  assigned  to  the  said  trustee,  or  in  any  way,  as  a  security  for 
the  defendants;  and  the  said  John  Collingwood  has  always  kept  and 
retained  from  the  said  trustee  and  the  defendants  all  the  stock,  gooda, 
merchandise,  money,  book  and  other  debts,  bills  of  lading,  bills  of 
exchange,  books  of  account,  vouchers,  and  securities,  and  all  other 
property,  credits,  assets,  estate,  and  effects  of  the  said  firm  of  John 
Collingwood  &  Co. ;  and  the  said  trustee  and  the  defendants  have  been 
altogether  excluded  from  the  possession  and  control  thereof,  and  of 
assets  of  the  said  firm,  to  wit,  to  the  amount  of  40,000/.  Demurrer, 
and  joinder  therein. 

Watkin  WiUiamSf  in  support  of  the  demurrer  to  the  seventh  plea. — 
Here  all  parties  have  executed  the  deed  in  question,  exoept  John 
Collingwood ;  and  the  other  side  say,  that  because  Collingwood  has 
not  executed  there  is  an  end  of  the  deed,  for  they  say  it  was  necessary 
that  he  should  execute.  But  it  is  too  late  to  state  that,  for  the  arrange- 
raent  on  that  footing  has  gone  on  for  a  very  long  time ;  they  have 
taken  the  benefit  that  they  intended  to  take  from  it ;  all  the  property 
is  assigned  to  A.  Jennings,  and  he  has  received  it  all.  They  never- 
theless say,  '*  We  are  not  bound  by  it,  because  Collingwood  has  not 
joined  in  the  deed.  We  sav  that  the  plea,  to  be  a  good  plea,  ought 
to  have  shown  that  they  had  abstained  from  taking  the  benefit  of  the 
deed."  [Willes,  J. — Does  not  the  recital  make  it  a  condition  prece- 
dent to  have  the  assignment?]  It  does  not  appear  on  this  statement 
what  was  the  amount  of  Collingwood's  liability.  [Williams,  J. — 
There  is  no  remedy  against  Collingwood  unless  he  executes;  it  is 
impossible  that  the  deed  can  be  enforced  unless  he  executes.]  There 
is  none  that  I  am  aware  of. 

The  Coubt  at  once  gave  Judgment  for  the  defendant. 
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ACCESS. 

ACID. 
Sm  Nxglioshob,  1. 

ACKNOWLEDGMENT. 

S—  HUSBABD  AHD  WlFK,  4. 

ACT  OP  BANKRUPTCY. 
S—  Bahkrupt,  2,  8,  i. 

ADHESIVE  STAMP. 
Sm  Billb  op  ExoHAjiea,  1,  S,  S. 

APPIDAVIT. 

0/  mrijicativn  under  ZS  4  W.  A,  e.  74»  ht/or^ 
whom  wwom, — See  HusBAiro  ahd  Wipb,  4. 

ALTERATIONS. 

Set  Will,  4. 

AMENDMENT. 
Under  lb  S  16  Viet,  e.  76. 

1.  In  an  aetion  ftgatntt  baron  for  joodi  lold  to 
the  feme, — ^it  is  not  competent  to  the  Jnd^ 
to  amend  the  record  at  the  trial  bj  adding 
the  feme  as  a  defendant,  and  an  allegation 
thai  the  goods  were  sold  to  her  dam  sola. 
Oarrard  ▼.  OuibiUi,  616 

t.  The  S22d  section  of  the  Common  Law  Pro- 
eedare  Aet,  1852,  was  not  intended  to  applj 
to  the  Joinder  of  parties,  already  proTided 
for  by  ss.  86—4)0.  Id, 

0.  b.  n.  s.,  vol.  XI. — 84 


ANCHORAOS. 
S00  Cbowb  Obabt. 

ANNOTANCE. 
See  Bbu.  RiveiBe, 

ANCIENT  LIGHTS. 
ObetrmcHou  of, 

1.  Where  the  owner  of  the  dominant  tenement 
has  exceeded  the  limits  of  his  admitted  right 
to  the  access  of  light  and  air,  either  by  en- 
larging or  altering  an  ancient  window  or 
opening  an  additional  one,  and  has  thereby 
pnt  himself  into  sneh  a  position  that  the 
excess  cannot  be  obstmcted  by  the  owner  of 
the  serrient  tenement  without  at  the  same 
time  obstmcting  the  admitted  right,  no  action 
can  be  maintained  for  the  latter  obstruction, 
— because  it  was  unaToidably  caused  by  the 
exercise  of  the  right  of  the  owner  of  the 
serrient  tenement  to  obstruct  the  excess. 
Jimee  ▼.  Tapling,  288 

2.  The  plaintiff,  being  possessed  of  a  honse 
of  three  stories,  with  a  window  in  each, 
lowered  amd  eolarged  the  windows  on  the 
fint  and  second  floorsy  and  added  two  new 
stories  to  the  bvUding,  with  window*  thaiein. 
The  altered  windows  on  the  flrst  and  second 
floors  each  occupied  in  part  the  space  before 
occupied  by  the  ancient  windows :  the  win- 
dow on  the  third  floor  remained  aa  it  had 
always  been.  The  defendant,  in  rebuilding 
his  premises  opposite,  obstmcted  the  wkoU 
of  the  plaintilTs  windows, — it  being  impossi- 
ble (as  found  in  a  special  ease)  to  obstruct 

(899) 
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BANKRUPT, 


the  new  HghU  without  »t  the  tune  time  ob- 
■tracting  the  old  ones.  The  pleintiff  there- 
upon stopped  np  the  new  windows,  and  re- 
stored the  old  ones  to  their  original  sUte, 
and  then  required  the  defendant  to  remoTO 
the  obstmetion  i-^ 

Held,  per  tot.  Car.,— upon  the  authority  of 
Renshaw  e.  Bean,  18  Q.  B.  112  (B.  G.  L.  R. 
Tol.  83),  and  Hutchinson  v.  Copestake,  0  C. 
B.  N.  8.  863  (B.  C.  L.  R.  toI.  99),— that, 
inasmneh  as  the  defendant  could  not  obstruct 
the  new  lights,  as  he  had  a  right  to  do,  with- 
out  at  the  same  time  obstructing  the  ancient 
lighU,  he  was  Justified  in  the  obstruction  of 
all.     Jone9  ▼.  Tapling,  283 

8.  And  Held  by  Byles,  J.,  and  Keating,  J., 
that,  the  obstruction  being  lawful  at  the  time 
of  its  erection,  the  defendant  was  not  bound 
to  remove  it  on  the  plaintiiTs  closing  his  new 
and  usurped  lights.  ^^' 

4.  Held,  by  Brie,  C.  J.,  and  Williams,  JT.,  that 
the  continuance  of  the  obstruction  after  the 
cause  for  its  erection  had  been  withdrawn, 
was  an  unlawful  act.  /<'• 

5.  Where  the  owner  of  the  dominant  tenement 
has  exceeded  the  limita  of  the  right  which 
be  has  acquired  to  the  access  of  light  and 
air,  by  opening  an  additional  window,  leaT- 
ing  his  anctooi  windows  unaltered,  he  has 
not  necessarily  lost  or  suspended  his  ad- 
mitted right :  but  the  opening  of  the  addi- 
tional window  Justifies  the  owner  of  the  ser- 
vient tenement  in  obstructing  the  ancient 
windows  if  the  doing  so  is  unaToidable  in 
the  ezereise  of  his  right  to  obstruct  the  new 
window.     Binekea  y.  Pa9h,  824 

6.  The  plaintiff  and  defendant  occupied  houses 
adjoining  each  other  as  tenants  under  leases 
both  of  which  were  granted  by  the  same 
lessor  on  the  same  day,  Tis.  the  18th  of 
December,  1788,  and  both  expiring  at  the 
same  time.  The  defendant  by  building  on 
his  own  premises  obstructed  a  window  in  the 
house  of  the  plaintiff,  though  the  latter  had 
had  an  uninterrupted  eqjoyment  of  light  and 
air  for  more  than  twenty  years :— Held,  that 
the  cireumstance  of  the  two  houses  being  held 
under  the  same  landlord,  and  for  the  same 
term,  did  not  prevent  the  one  tenant  from 
acquiring  an  indefeasible  right  to  light  as 
against  the  other.    Frtwen  ▼.  Phillip;    440 


ATTORNBT. 

Delivery  of  ngned  hilL 

Sei  ofJ]*^Au  attorney  may  set  off^a  claim  for 
OMts,  notwithstanding  no  signed  bill  haa 
lean  deliTcred.    Brawn  v.  Tibbiu,  66i 

AUCTION. 
SaU  hjft—Ste  Mabkbt,  S. 


ARBITRAMBNT. 

Conduct  of  lA«  r^crsMoe. 

Tt  is  highly  improper, — though  not  per  se  a 
ground  for  setting  aside  his  award, — for  an 
arbitrator  to  employ  the  attorney  of  one  of 
the  parties  to  the  reference  (though  his  own 
attorney  also),  to  assist  him  in  framing  the 
award.  In  re  Underwood  and  T%e  Bedford 
and  Cambridge  Railway  Company,  44t 

ASSAULT. 
i>aii«^«f  for, — See  Kaw  Trial,  2. 


BANKRUPT. 
Trading, 

1.  A.  held  a  lease  of  mines  of  coal  and  iron- 
stone,  and  carried  on  the  business  of  smclW 
ing,  adding  to  the  iren  ore  produced  from  hia 
own  mines  from  65  to  70  per  cent  of  ore 
which  he  bought  elsewhere  and  smelted  tha 
whole  into  pig-iron  which  he  sold  in  the 
market :— Held,  that  he  was  a  trader  within 
the  meaning  of  the  Bankrupt  Act,  12  A  13 
Vict  c  106.     Turner  t.  Hardeaetle,         68S 

^ee  of  Bankruptcy, 

2.  A  trader,  being  pressed  by  a  particular 
creditor,  who  had  issued  an  exerution 
against  him,  under  which  the  sheriff  had 
seised,  executed  an  assignment  of  all  hia 
estate  and  effects  for  the  benefit  of  his  cn- 
ditors,  and  in  the  presence  of  the  party  to 
whom  the  assignment  was  made,  gave  it  to 
his  attorney,  t»  order  that  it  might  he  ueedf 
(^  eireumetancee  ehould  render  it  neee—arg,  ae 
an  act  of  hankrvpteyt  and  caused  notice  to 
be  given  to  the  execution-creditor  and  tho 
sheriff  that  "  he  had  that  day  committed  an 
act  of  bankruptcy: — Held,  that  the  deed 
operated  as  a  valid  act  of  bankruptcy. 
Turner  v.  UardeaetUf  683 

3.  J^oftee.}— Held  also,  that  the  general  form 
of  notice  was  sufBcient,  without  euting  of 
what  the  act  of  bankruptcy  consisted.      Al. 

4.  Whether  the  validity  of  the  assignment  ac 
an  act  of  bankruptcy  would  have  been  de- 
feated if  it  had  been  shown  that  the  petition- 
ing creditor  was  aware  of  the  cireomstaneca 
under  which  tlie  deed  was  executed, — fiietre  f 

id. 

5.  An  assignment  by  a  trader  of  all  his  pro- 
perty  and  effects  for  a  present  advance  of 
part  of  their  value  is  not  necessarily  an  act 
of  bankruptcy.     PenMell  v.  Beynolda,       709 

6.  It  is  for  the  Jury  to  say  whether  under  the 
cireumstances  the  effect  of  the  assignment 
is  to  defeat  and  delay  creditors.  Id, 

Bighte  of  Aeeigneee. 

7.  Jue  ferf  it.]— A.,  a  trader,  purehased  a  plant 
and  stock  under  an  agreement  to  pay  the 
purohase-money  by  instalments,  a  proper 
assignment  to  be  executed  when  the  whole 
of  the  instalments  should  have  been  duly 
paid,  and  the  vendor  having  power,  in  case 
of  default  for  fourteen  days  after  notice  in 
writing  to  pay  the  several  instalments,  to 
re-enter,  and  expel  the  porehaser,  Ac    De- 


BANKRUPT. 


CODICIL. 
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tanli  hnving  been  made  In  payment  of  oertain 
inatalmenta,  but  the  Tender  not  haring 
availed  himself  of  hla  power  to  retnme  pes- 
session  in  the  manner  provided  by  the  agree- 
ment, and  A. I  the  vendeoi  having  become 
bankrupt : — Held,  that  the  assignees  of  A. 
were  entitled  to  recover  the  whole  valae  of 
the  goods,  in  an  action  of  trover  against  the 
wrongdoer.     Turner  v.  Hwrdea^lU,  tSZ 

BAILMENT. 

S«4  NXGLIGKROB. 

BARON  AND  FBMB. 

8—  UUSBAMD  AHD  Wiri. 

BASTARDY  ORDER. 

Sf  HUSBARD  AVD  WirB,  6. 

BBLL  RINQING. 

To  ike  annoyanet  of  the  Inmatee  of  a  Houee^ 

The  mere  fact  of  a  man  being  instructed  to 
deliver  papers  at  the  house  of  a  third  person 
is  no  answer  to  a  complaint  against  him 
under  the  10  ft  11  Vict.  e.  80,  s.  28,  charg- 
ing him  with  having  "  wilfully  and  wanton- 
ly" disturbed  the  party  and  his  family  by 
violently  knocking  and  ringing  at  the  door 
at  an  unreasonable  hour  of  the  night  Ctarke, 
app.,  HoggxM,  resp.,  646 

BILLS  OF  EXGHANGB. 
CaneeUatioH  of  adkeeiee  Stamp  on  foreign  BilL 

1.  It  is  the  duty  of  the  party  who  receives  a 
foreign  bill  in  England  to  see  that  the  ad- 
hesive stamp  is.  cancelled  pursuant  to  the 
Stamp  Act,  17  ft  18  Vict.  e.  83,  s.  6,  under 
pain  of  disability  to  make  the  instrument 
available  for  any  purpose.    PooUg  v.  Broken, 

666 

d.  The  plaintiff  in  April,  1860,  purchased  of 
the  defendant,  without  recourse,  a  bill  pur- 
porting to  be  drawn  by  A.  in  Brussels  upon 
B.  in  London.  Through  the  default  of  both 
parties,  the  adhesive  stamp  was  not  oancelled 
at  the  time  of  the  transfer,  pursuant  to  the 
17  ft  18  VicL  c.  86,  s.  6.  In  April,  1861,  B. 
became  bankrupt,  and  proof  of  the  bill 
against  his  estate  was  r^ected  in  conse- 
quence of  the  neglect  to  cancel  the  stamp, 
and  the  name  of  A.  turned  out  to  have  been 
forged.  The  plaintiff  then  ealled  upon  the 
defendant  to  return  him  the  price  he  paid 
fbr  the  bill,  as  upon  a  failure  of  considera- 
tion t— 

Held,  by  Erie,  C.  J.,  and  Keating,  J.,-- 
Williams,  J.,  dissenting, — that  the  non-ob- 
serranoe  of  the  requirements  of  the  statute 
disabled  the  plaintiff  from  maintaining  the 
action.  Id, 

t.  And,  held,  by  the  whole  Court,  that,  at  all 
events,  he  was  precluded  by  his  own  laches 
fh>m  recovering  back  the  price  he  had  paid 
for  the  bUL  Id. 


Form  of  declaring  on, 

4.  The  allegation  in  the  declaration  on  a  bill 
of  exchange  in  the  form  given  by  the  Com- 
mon Law  Procedure  Act,  1862,  that  the  bill 
is  '*  now  overdue,"  is  not  a  traversable  alle- 
gation, but  part  of  the  description  of  the  in- 
strument declared  on.    hinton  v.  Dufff    724 

6.  Where,  therefore,  the  action  was  commenced 
on  the  11th  of  June,  and  the  bill  only  arrived 
at  maturity  on  that  day:— Held,  that  the 
plaintiff  failed  to  sustain  his  declaration,  and 
that  his  right  to  recover  was  properly  put  in 
issue  by  **  non  acceptavit"  Id, 

BILLS  OF  LADING. 

RigKte  and  Liabilitiet  of  Endoreee  of. 

Under  the  Bills  of  Lading  Act,  18  ft  10  Vict 

e.  Ill,  the  <<  rights  and  liabilities"  of  the  con- 

signee  or  endorsee  under  the  bill  of  lading 

j»ass  fW>m  him  by  endorsement  over  to  a 

tUrd  party.    Smwtkmaiu  v.  WiUtin^^     842 

BRICK-EARTH. 
See  Ehclosubi. 

BtTRKLET  IMPROVEMENT  ACT. 
Conetruetion  of. 

By  the  168th  section  of  the  Burnley  Improve- 
ment Act,  1864  (17  Vict  c.  Izvii.),  it  is 
enacted,  that,  if  any  person  shall  build, 
erect,  or  plaee  any  building,  erection,  or 
thing  within  fifteen  feet  of  the  centre  of  the 
bed  of  the  stream  of  the  Brun,  he  shall  be 
summoned  before  Justices,  who  may  order 
the  removal  of  the  obstruction,  and  impose  a 
penalty  on  the  offender.  In  1867,  a  flood 
washed  away  the  bed  of  the  river,  and,  in 
1850,  the  respondent,  who  had  mills  or  works 
adjoining,  and  was  owner  of  the  land  on 
both  sides  of  the  stream,  restored  the  bed  to 
its  original  level  by  laying  large  stonei 
across,  side  by  side,  without  any  cement  or 
other  fastening : — 

Held,  that  this  was  not  a  **  building,  erec- 
tion, or  thing,"  within  the  168th  section,  and 
therefore  that  the  Justices  were  Justified  In 
declining  to  convict  Colhran,  app.,  Bamee, 
resp.,  246 

CERTIFICATE. 

Under  Common  Law  Procedure  Act,  ISMg—See 

OOBTS,  6,  7. 

CHARTER-PARTY. 

Conttruction  of, — See  Shippiro,  1. 

CHATTEL. 
iSirt  NBOLionHoa,  Rbtbbsioiiabt  Ibtbbbbt. 

CODICIL. 
See  Will,  2,  S. 
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COMMON. 
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COMMON. 
Ste  BncLOSURB. 

COMMON  LAW  PROCEDURE  ACT,  18fi2. 
8tetion$    S5>30.      Joinder    of    PartUtf-^See 

AMBVDMBHTf  2. 

Section  49.    Declaration  on  Bill  of  Exehaug; 
^Ste  Bills  or  ExcHahgs,  4. 

Section  222.    AmeHdmcnt,-^See  Aksndkrvt,  1. 

COMMON  LAW  PROCEDURE  ACT,  1800. 

ScetioH  34.     Certificate  /or  OoeU,^See  CoBTS, 

6,7. 

CONTRACT. 
Proof  of, 

1.  The  plaintiff  declared  upon  an  agreetnent 
by  the  defendant  to  tranvfor  to  him  a  farm 
which  he  (the  defendant)  held  under  Lord 
Sydney,  "  upon  the  terma  and  conditions  of 
the  agreement  under  which  the  same  was 
held  by  the  defendant  under  Lord  Sydney  :" 
— Held,  that,  in  support  of  his  claim  to 
damages  for  a  refusal  on  the  defendant's  part 
to  perform  the  contract,  it  was  not  necessary 
for  the  plaintiff  to  produce  the  agreement 
under  which  the  defendant  held.  Wallie  v, 
Littell,  M9 

Cou^ructioH  of, 

2.  By  an  agreement  between  A.  and  B.,  it  was 
stipulated  that  A.  should  for  a  certain  term 
i«oeiTe  half  the  profits  arising  from  the  sales 
of  an  article  called  Russian  Black  manu- 
factured by  him  from  the  produce  of  certain 
quarries  of  B.  t^Held,  that  A.  was  not  enti- 
tled to  claim  anything  in  respect  of  Russian 
Black  not  sold  as  such,  but  used  by  B.,  in 
the  proportion  of  about  one  third,  mixed 
with  cement  manufactured  and  sold  by  him. 
FuUwood  ▼.  Akerman,  737 

Breach  of, 

S.  Where  two  parties  enter  into  a  contract 
which  is  to  be  performed  at  a  future  day, 
and,  before  the  day  for  performance  arrives, 
one  of  them  gives  the  other  notice  that  he 
does  not  hold  himself  bound  by  it,  the  other 
is  at  liberty  to  treat  such  renunciation  as  a 
breach  of  the  contract,  without  waiting  the 
arrival  of  the  day  fixed  tbr  its  performance. 
The  Danube  and  Black  Sea  Railway  and 
Kuetendjie  ffafbiiur  Compamy  {Limited)  v. 
Xenoe,  1*2 

4.  On  the  9th  of  July,  A.,  by  his  agent,  agreed 
to  receive  oertain  goods  of  B.  on  board  his 
ship  to  be  carried  to  a  foreign  port,— the 
shipment  to  eommenee  on  the  1st  of  August 
On  the  21st  of  July,  A.  wrote  to  B.  stating 
that  he  did  not  hold  himself  responsible  for 
the  eontraet»  the  agent  having  no  authority 


to  make  it ;  and  on  the  33d  he  wrote  again 
offering  a  substituted  contract,  bat  still  re- 
pudiating the  original  contract  B.  by  his 
attorneys  gave  A.  notice  that  he  should 
hold  him  bound  by  the  original  eontract, 
and  that  if  he  persisted  in  refusing  to  per- 
form it,  he  (B.)  should  forthwith  proceed  to 
make  other  arrangements  for  forwarding  the 
goods  to  their  destination,  and  look  to  him 
for  any  loss.  On  the  Ist  of  August  A.  again 
wrote  to  B.  stating  that  he  was  then  prepared 
to  receive  the  goods  on  board  his  ship,  mak- 
ing no  allusion  to  the  original  contraeL  B. 
had,  however,  in  the  mean  time  entered  into 
a  negotiation  with  one  S.  for  the  eoaveyaac* 
of  the  goods  by  another  ship,  which  negotia- 
tion ended  In  a  contract  for  that  purpose 
with  S.  on  the  2d  of  August  B.  thereupon 
sued  A.  for  refusing  to  receive  the  gooda 
pursuant  to  his  contract  j  and  A.  brought  a 
erosi-aotion  against  B.  for  refusing  to  ship. 
Upon  a  special  case  stating  these  facts : — 
Held,  that  it  was  competent  to  A.  to  treat 
B.'s  renunciation  as  a  breach  of  the  contract ; 
and  that  the  fact  of  such  renaneiatioa 
afforded  a  good  answer  to  Uie  cross-actloa  of 
A.,  and  sustained  B/s  plea  that  before  breach 
A.  discharged  him  from  Jie  performance  of 
the  agreement  Id^ 

CONVERSION. 

Evidence  of, 

A.  And  B.  verbally  treated  for  the  pnrehasa  of 
a  horse  by  the  former  of  the  latter.  A  few 
days  afterwards,  B.  wrote  to  A.  saying  that 
he  had  been  informed  that  there  was  a  mis- 
understanding as  to  the  price,  A.  having 
imagined  that  he  had  purehased  the  horse  for 
80^,  B.  that  he  had  sold  it  fur  30  guineas. 
A.  thereupon  wrote  to  B.  proposing  to  split 
the  difference,  adding,—"  If  I  hear  no  more 
about  him,  I  shall  consider  the  horse  is  mina 
at  30<«  16s."  To  this  no  reply  was  sent  No 
money  was  paid,  and  the  horse  remained  in 
B.'s  possession.  Six  weeks  afterwards,  tha 
defendant,  an  auctioneer  who  was  employed 
by  B.  to  sell  his  fisrming  stock,  and  who  had 
been  directed  by  B.  to  reserve  the  hone  in 
question,  as  it  had  already  been  sold,  by 
mistake  put  it  up  with  the  rest  and  sold  it 
After  the  sale  B.  wrote  to  A.  a  letter  which 
substantially  amounted  to  an  acknowledg- 
ment that  the  horse  had  been  sold  to  him : — 
Held,  that  A.  could  not  maintain  an  aetion 
against  the  auctioneer  for  the  conversion  of 
the  horse,  he  having  no  property  in  it  at  the 
time  the  defendant  sold  it, — B.'s  subsequent 
letter  not  having  (as  between  A.  and  a 
stranger)  any  relation  back  to  A.'s  proposal. 
Paul  Feltkome  v.  Bindlesf,  869 

COPIES. 
See  PnACTtCK,  1. 
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COPTRiaHT. 

Sm  DftAKATtC   COPTRIGBT. 

COSTS. 
Ord€r  under  lb  ^  U  Viet,  c  ii,  t.  i. 

1.  The  diseniion  of  the  Court  or  a  Judge  ae  to 
aliowiDf  or  wi^holding  eoets,  under  the  15 
A  16  Viet  e.  M,  t.  4y  is  to  be  exeroieed  with 
refereaoe  to  the  propriety  of  brioging  the 
aotion  in  the  Saperior  Court  »t  the  time  it 
ifl  brought,  and  not  with  referenoe  to  the 
oomplicationi  which  may  l>e  introduced  by 
the  aeuteneM  of  the  special  pleader.  HotoUtt 
T.  Tarief  634 

OrfUr/or,  untUr  10  ^  20  VieL  e.  108,  «.  10. 

2.  Under  the  30th  Motion  of  the  County  Courts 
Amendment  Act,  10  A  20  VicL  o.  108,  a 
pUintiff  in  an  action  of  contract  who  obtains 
judgment  by  default  for  a  sum  not  exceed- 
ing 20t.,  is  entitled  to  an  order  for  costs 
under  the  same  circumstances  as  would  hare 
entitled  him  to  costs  Ander  the  earlier  County 
Courts  Acts  where  he' had  recovered  the  like 
amount  by  a  trial  and  Terdiefc.  Baddeiey  t. 
Btmaudf  421 

8.  But  the  application  should  be  made  at 
Chambers.  Id, 

Certijieate  under  43  EHm,  e.  6,  «.  2. 

i.  The  43  Slis.  c.  6,  s.  2,  is  still  in  force  in 
actions  upon  promises.    Datthg  t.  Lamh,  423 

CertifieaU  under  Hu  Common  Lave  Procedure 
Aei,  1860,  23  ft  24  Viet.  e.   126,  e.  84. 

8.  The  34th  section  of  the  Common  Law  Pro- 
cedure Act,  1860,  which  etnpowers  a  Judge 
to  certify  to  depriTe  the  plaintiff  of  costs 
where  he  reooTcrs  a  Tcrdict  for  less  than  bl. 
In  an  action  *^  for  an  alleged  wrong,"  does 
not  apply  to  detinue.     Donhy  t.  Lamb,    423 

6.  A  certiAcate  in  the  following  words, — **  I 
oertify  that  the  trespass  or  grioTsnoe  In 
respect  of  which  this  action  was  brought  was 
not  wilfhl  or  malicious," — is  of  no  arail  to 
depriTe  a  plaintiff  of  costs  under  the  34th 
section  of  the  Common  Law  Procedure  Act, 
1860.     Gooding  ▼.  BritnnU,  148 

7.  The  Judge  has  no  power  to  certify  under 
the  statute,  where  a  right,  though  a  small 
one,  is  really  in  issue.  Id. 

Ooete  to  abide  tke  Event 

8.  In  an  aetion  for  the  wrongftil  dismissal  of  a 
clerk,  with  a  count  for  wages,  the  plaintiff 
obtained  a  Terdict  on  the  first  count,  and,  no 
claim  being  urged  on  the  second  count,  the 
Terdict  on  that  was  entered  for  the  defend- 
ants. A  rule  for  a  new  trial  was  afterwards 
granted,  **  the  plaintiff's  costs  of  and  occa- 
sioned by  the  trial  already  had,  and  of  and 
occasioned  by  this  applioation,  to  abide  the 
event  o/tkie  eanae.**  On  the  second  trial  the 
defendants  obtained  a  Terdict  on  the  first 
eount,  and  the  plaintiff  (who  had  then  dis- 
eoTered  that  there  had  been  a  mistime  in 


the  calculation  of  the  wages  due  to  him  at 
the  time  of  his  dismissal)  had  a  Tcrdiot  on 
the  second  count,  for  4i.  19«. : — Held,  that 
the  oTent  contemplated  by  the  rule  being 
the  OTent  in  respect  of  which  the  contest 
took  place  upon  the  first  trial,  the  plaintiff 
was  not  entitled  to  the  costs  mentioned  in 
the  rule.     Daweon  t.  Harriet  801 

COUNTY  COURT. 
See  CoSTB,  1,  2,  3. 

CROWN  ORANT. 

Validity  and  Efftct  of. 

1.  A  grant  by  the  Crown  to  a  subject  of  the 
soil  of  the  seashore  below  low-water  mark, 
and  of  a  toll  for  the  anchorage  of  Tcssels 
there,  may  be  presumed  to  haTo  had  a 
legal  origin :  and  such  a  toll,  if  found  to 
exist,  may  be  enforced  by  distress.  Tke  Free 
Fiekere  of  Wkitetable  r.  Oann,  Qann  T.  John- 
eon,  387 

2.  By  deeds  of  lease  and  release  of  the  11th 
and  12th  October,  1791,  the  manor  of  Whit- 
stable,  and  the  royalty  of  fishery  or  oyster- 
dredging  within  tiie  siUd  manor,  were  con- 
Tcyed  to  A.  and  B. 

By  deeds  of  lease  and  release  of  the  24th 
and  26th  of  October,  1702,  — reciting, 
amongst  other  things,  that,  within  the  said 
manor  of  Whitstable,  there  is,  and  for  many 
hundred  years  then  last  past  had  been,  a 
fishery  for  the  growth  and  improTcment  of 
oysters,  extending  from  the  sea-beach  for  a 
Tery  considerable  distance  into  the  sea, 
managed  by  a  company  of  free  dredgers 
called  **  The  Whitstoble  Company  of  Dredg- 
ers,"— the  moNor  (proper)  was  limited  to  A. 
and  two  others,  in  fee,  and  **  the  royalty  of 
fishery  or  oyster-dredging,  and  the  right  of 
taking  oysters  and  other  fish  within  the  said 
manor,  and  the  ground  and  soil  of  the  said 
fishery,  and  also  the  customary  payments 
usually  and  of  right  made  to  the  lord  of  the 
said  manor  for  or  on  account  of  the  anchor- 
age of  any  ship  or  Tcssel,  or  the  landing  of 
any  goods  or  merchandise  within  the  said 
manor,"  Ac,  to  C,  in  fee,  on  behalf  of  the 
Company. 

By  an  Act  of  33  0.  3,  c  42,  the  Whitstable 
Company  of  Dredgers  were  incorporated  b}* 
the  naOM  of  *'  The  Company  of  Free  Fishers 
and  Dredgers  of  Whitstable  ;'*  and,  in  pur- 
suance of  that  Act,  the  fishery,  and  all  rights 
appertaining  thereto,  were  by  deeds  of  lease 
and  raleese  of  the  4th  and  6th  of  June,  1703, 
conTcyed  to  the  Company. 

It  appeared  in  oTidence  that  the  oyster 
fishery  extended  about  two  miles  from  the 
shore^  and  far  below  the  ordinary  low-water 
mark :  and  that  the  Company  and  those 
under  whom  they  claimed  had  so  far  back 
as  the  year  1776  claimed  a  toll  of  1«.  for 
•Tcry  Tessel  anchoring  or  grounding  within 
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the  tpaee  eoT«r»d  by  their  eoiiTeyuioe ;  and 
three  instMieei  were  proYed  of  the  claim 
haTing  been  enforced  by  distreti  from  ym- 
lels  anchoring  on  the  oyater-groond  below 
low-water  marki  when  resisted, — there  being 
no  eTtdenoe  to  show  that  the  claim  had  ever 
been  resitted  without  reeourse  being  had  to 
a  distress  :— 

Held,  that,  it  being  competent  to  the  Crown 
t-o  grant  the  soil  of  the  seashore  and  the 
right  to  anchorage,  the  eyidence  was  suffi- 
cient to  justify  the  presumption  of  a  grant 
baring  a  legal  origin;  that  the  right  of  dis- 
tress was  incident  to  the  right  to  the  anchor- 
age ;  and  that  the  right  to  the  anchorage 
was  not  destroyed  by  the  severance  of  the 
marine  fh>m  the  terrestrial  part  of  the  manor. 
Th9  Frtt  Fitker^  o/  WkitatabU  T.  Gann, 
Oaun  T.  Jokitmm,  887 

CROYDON  mPBOVBMENT  ACT. 
ContimetioH  of, — See  Statutb. 

DAMAGES. 
Meaeure  of. 

1.  It  is  no  ground  for  a  new  trial,  in  an  action 
for  an  assault  and  false  imprisonment,  that 
the  plaintiff  had  incurred  an  expense  of  7/. 
14«.  in  procuring  his  discharge  from  custody, 
and  the  Jury  have  awarded  him  a  farthing 
only.    Bradlaugk  ▼.  Edutarde,  877 

RemoUneee, 

2.  The  defendant  caused  the  plaintiff  to  be  ap- 
prehended upon  an  unfounded  charge,  and  to 
be  detained  from  ^  past  1  until  2  o'clock. 
In  support  of  a  claim  for  special  damage  in 
an  action  for  false  imprisonment,  the  plain- 
tiff prored  that  he  would  have  been  engaged 
as  a  journeyman  by  one  J.  8.,  if  he  had  pre- 
sented himself  at  the  factory  at  2  o'clock  on 
the  day  in  question  ;  but  that,  being  unwell 
from  the  treatment  he  had  received,  he  went 
home,  and  did  not  go  to  the  factory  until 
the  next  morning,  when  he  found  that  his 
intended  employer  had  engaged  another 
man  : — Held,  that  this  damage  was  too  re- 
mote.    Hitey  T.  Felton,  142 

DBVISB. 

(JonetrueiUm  of» 

Mhtate  in  /m.] — Testator  by  his  will,  made 
before  1888,  gave  all  his  real  and  personal 
estate  to  trustees,  in  trust,  alter  payment  of 
his  debts,  ftc,  to  convert  the  personal  estate 
into  money,  to  be  placed  at  interest  He 
then  gave  all  **  the  profits"  arising  firom  his 
real  estate  and  the  interest  of  his  personal 
estate  to  his  wife,  to  be  applied  to  her  main- 
tenance and  support  at  the  discretion  of  the 
trustees,  if  Ihe  should  need  the  whole  of  it, 
during  her  life.  He  then  gave  a  legacy  of  | 
800/.  to  his  niece.  He  then  willed  that  his  ' 
trustees  should  put  his  kinsman  G.  S.  into , 


possession  of  a  close  called  <The  First 
Close,'  which  he  gave  to  the  said  G.  8. ;  and 
then  followed  this  devise,— '<  Then  I  give  all 
that  my  c^e  or  pitee  of  land  called  *  The 
Second  Cloee'  leith  all  ike  appmrtenameee, 
iMto  my  hxneman  W.  S.,  eon  of  my  late  brolker 
W,  S.  .-"—Held,  that  a  sufficiently  elear  in- 
tention  to  give  W.  8.  an  esUte  in  fee  waa 
shown,  to  oonntervail  the  absence  of  words 
of  Umitation.     Smith  v.  Smith,  121 

And  eee  Will. 

DISCLAIMER. 
See  LBTTiBa  Patxxt. 

DISTRESS. 
See  Cbowh  GniJnr. 

DISTURBAUCB. 
See  Bbll  Rnionro. 

DRAMATIC  COPTRIGHT. 

Infringement, 

The  author  of  a  drama  called  "  Gold,"  which 
had  been  printed  and  represented  on  the 
■tage,  published  a  novel  founded  upon  it^ 
called  <'It  is  never  too  late  to  mend,"  to 
which  novel  he  transferred  some  of  the 
scenes  from  the  drama.  The  defeadanl 
caused  another  drama  to  be  constructed  fran 
the  novel,  which  he  called  •'  Never  too  late 
to  mend,"  taking  many  of  the  scenes  from 
the  novel  which  had  been  imported  into  the 
novel  from  the  original  drama,  and  produced 
it  at  his  theatre : — Held,  that  this  was  an  in- 
fringement of  the  plain  tiiTs  copyright  in  his 
drama.    Beade  v.  Conqmeetf  479 


I 


ENCLOSURE. 


Proceeding  to  aeeertain  Ooueente  emd  DiecmUe. 

The  Court  granted  a  prohibition  against  the 
Enclosure  Commisrioners,  to  prohibit  them 
from  proceeding  with  an  enclosure  under  the 
8  A  9  Vict  c.  118,  where  the  Assistant  Com- 
missioner had,  in  taking  the  consents  and 
dissents  under  s.  27,  excluded  from  his  esti- 
mate of  the  interest  of  the  owner  of  the  soil 
of  the  land  to  be  enclosed,  and  over  which 
rights  of  common  existed  or  were  claimed, 
the  value  of  the  brick  earth  theceundw,  which 
would  have  more  ihan  sufficed  to  overtop  the 
consents  to  the  enclosure,— notwithstanding 
the  provisional  order  contained  the  follow- 
ing so  called  exception, — **  that  all  mines, 
minerals,  stone  and  other  enbetrata  be  reserv- 
ed to  C,  with  a  right  to  enter  the  said  lands 
when  enclosed,  for  the  purpose  of  opening, 
working,  or  winning  such  mines,  minerals, 
stone,  and  other  substrata,  making  compen- 
sation for  any  damage  to  the  surfiaee  which 
may  thereby  be  done."  Chmrch  t.  7JU  Em- 
eloeure  Commiewmere,  064 


EQUITABLE  SET-OFF. 
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EQUITABLE  SBT-OFV. 
Sm  PLBAontt,  2. 

ESTOPPEL. 
Sm  MsmaBBy  3. 

EVIDENCE. 
0ml  Evidence  to  Explain  a  WriHtn  AgrtemmtL 

1.  The  plaintiff  deoland  apon  an  agreement 
by  the  defendant  to  tranifer  to  him  a  farm 
which  he  (the  defendant)  held  nnder  Lord 
Sjdney,  "  npon  the  terms  and  eonditioni  of 
the  agreement  under  which  the  aame  was 
held  bj  the  defendant  nnder  Lord  Sydney." 
The  defendant  pleaded  that  the  ^reement 
declared  on  was  made  tnbjeet  to  the  condi- 
tion that  it  should  be  nnll  and  void  if  Lord 
Sidney  should  not  within  a  reasonable  time 
after  the  making  of  the  ^reement  consent 
and  agree  to  the  transfer  of  the  farm  to  the 
plaintiff:— Held,  that  it  was  competent  to 
the  defendant  to  prove  by  extraneous  eri- 
dence  this  contemporaneous  oral  agreement, 
— such  oral  ^reement  operating  as  a  sus- 
pension of  the  written  agreement,  and  not 
in  defeasance  of  iL     Walli9  r.  Littell,    369 

2.  The  plaintiff,  who  was  known  to  be  acting 
in  the  capacity  of  a  **  lace-buyer/'  was  en- 
gaged by  the  defendant,  a  laoe-dealer,  nnder 
the  following  memorandum : — **  M.  agrees  to 
engage  P.  for  the  term  of  three  years  from 
Monday  the  15th  of  August,  1850,  at  the 
yearly  salary  of  500(.,  payable  monthly.  P. 
to  give  the  whole  of  his  serrices,  and  to  be 
advised  and  guided  by  M.,  if  necessary." 
In  an  action  by  P.  against  M.  for  a  wrongful 
dismissal  pending  the  term,  on  the  alleged 
ground  of  disobedience  of  lawful  orders : — 
Held,  that  evidence  was  admissible  to  show 
the  capacity  in  which  the  plaintiff  was  en- 
gaged, vis.  as  "lace-buyer;"  and  that  it  was 
properly  left  to  the  Jury  to  say  whether  or 
not  the  orders  which  he  was  alleged  to  have 
disobeyed  were  such  as  a  person  in  that  posi- 
tion was  bound  to  obey.    Priee  r.  Mowat, 

508 

O/non^cemt  of  ffutband, — As  HuBBAVD  Aim 

WlFB,  5. 

VAC-SIMILB  COPIES. 
S€€  PBAoncn,  L 

FALSE  IMPRISONMENT. 
J>amkngMfor,—S99  Nbw  Tbial,  % 

FI8HERT. 
&e  Cbowh  Obaht. 

FOREIGN  BILL. 
Set  Bills  of  Ezcbabob,  1,  2,  S. 


FREIGHT. 

8—  Ihsubabcb,  S. 
Sbippibo,  2. 

GASWORKS  CLAUSES  ACT,  1847 
PtneUtg  for  /auUng  Strwwu, — iSSm  Statvtb. 

GAS  COMPANIES. 
OonHrmeiion  of  AtU  regiUaiimg, 

1.  The  price  to  be  charged  for  gas  supplied  to 
the  Metropolis  (as  well  as  the  quality)  is 
regulated  by  the  Metropolis  Gas  Act,  1860, 
23  ft  24  VioL  o.  125.  The  Ortot  Cmtral  Gat 
Contumert  Company  v.  Clarke^  814 

2.  Where,  therefore,  a  gas  company  under  their 
private  Act  were  limited  to  a  charge  of  4«. 
per  1000  cubic  feet  for  gas  of  such  a  quality 
as  to  produce  from  an  argand  burner  of  a 
given  sise  a  light  equal  in  intensity  to  the 
light  of  twelve  wax  candles  of  six  to  the 
pound: — Held,  that,  on  the  coming  into 
operation  of  the  public  Act,  under  which 
Uiey  were  compelled  to  supply  gas  of  a  con- 
siderably better  quality,  the  eompany  were 
Justified  in  increasing  the  charge  to  any 
sum  within  the  maximum  authorised  to  be 
charged  by  that  Act  Id, 

GRANT. 
See  Cbowh  Gbabt. 

HUSBAND  AND  WIFE. 

Liahilitg  of  Huehand  for  the  Falee  Bepreeenta^ 
turn  o/tke  Wife. 

1.  In  an  action  for  the  false  and  fraudulent 
representation  of  a  married  woman,  that  cer- 
tain acceptances  were  the  acceptances  of  her 
husband,  whereby  the  plaintifb  were  induced 
to  discount  them,  and  sustained  loss  through 
their  turning  out  to  be  forgeries  : — 

Held,  by  Williams,  J.,  and  Willes,  J.,  that 
the  husband  was  properly  Joined  as  a  defend- 
ant: 

Held,  by  Erie,  C.  J.,  and  Byles,  J.,  that 
he  was  not, — the  false  representation  being 
in  substance  a  warranty  of  a  debt,  and  so  in 
the  nature  of  a  contract.    Wright  v.  Leonard, 

268 

Joinder  of  Wife, 

2.  In  an  action  against  baron  for  goods  sold  to 
the  feme, — it  is  not  competent  to  the  Judge 
to  amend  the  record  at  the  trial  by  adding 
the  feme  as  a  defendant,  and  an  allegation 
that  the  goods  were  sold  to  her  dum  solai 
Garrard  v.  Guibilei,  611 

Wi/e  etied  ae  a  Feme  Sole, 

8.  The  Court  set  aside  a  Judgment  signed 
against  a  married  woman  (sited  as  a  feme 
sole),  but  without  eoete^  there  being  some 
doubt  upon  the  afiidavits  whether  she  had 
not,  when  she  contracted  the  debt  with  the 
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INSURANCE. 


plaintiff,  held  h«nelf  out  m  being  nnoiArried. 
Ift^on  ▼.  HoUinga,  783 

AeknoyaUdffmeni  of  Deed  by  the  Wi/tf  under  8 
d:A  W,A,  e.  74. 

4.  Affidavit  of  VeriJieatioH,]—Th9  Court  re* 
ftised  to  allow  aeertiflcate  of  aeknowledgment 
taken  in  Ontario,  under  the  8  A  4  W.  4,  o. 
74,  to  be  filed,  where  the  affidaTit  of  Yerilloa- 
tion  purported  to  be  twora  before  "  J.  S.,  an 
attorney  of  the  Supreme  Court."  The  affi- 
darit  muft  be  sworn  before  a  magistrate, 
and  biB  authoritj  to  administer  oaths  certi- 
fied bj  a  notary  publio.  Be  Arabella  Wood- 
man, 030 

Premtmn^ion  o/  Non-aeetee, 

b.  Upon  a  eomplaint  hy  a  married  woman  who 
was  liTing  apart  from  her  husband,  charg- 
ing a  third  party,  under  the  7  A  8  Vict  c. 
101,  with  being  the  father  of  a  bastard  child 
of  which  she  had  been  delirered,  cTidenee 
having  been  given  which  Justified  the  mag- 
iatrates  in  presuming  non-access  of  the  hus- 
band,— Held,  that  it  was  no  ground  of  ob- 
jection to  their  decision  that  the  magistrates 
allowed  the  wile  to  be  asked  a  question  tend- 
ing to  proTO  non*acoess  of  the  husband,— 
the  magistrates  certifying  that  they  found 
non-access  independently  of  her  evidence. 
Tatee,  app.,  Chippendale,  resp.,  513 

ILLEGITIMATE  CHILD. 
••  Hubbard  am9  Wifb,  8. 

INDEMNITY. 
Sea  SvBBTT. 

INSOLVENT. 
Interim  Order  of  Proteetion. 

1.  An  interim  order  of  protection  under  tbe  5 
A  6  Vict.  0.  118,  and  7  ft  8  Vict.  c.  98,  pro- 
tects the  insolvent  f^om  arrest  on  a  ca.  sa. 
upon  a  Judgment  against  him  for  a  debt 
oontraoted  since  the  filing  of  his  petition, 
although  the  final  order  does  not.  Wallin- 
ger  v.  Oumey,  182 

Final  Ordtr,  under  5  d:  t  Vict  c.  116,  and  7  ^ 
8  Viet,  c  96. 

2.  The  final  order  under  the  7  ft  8  Vict.  e.  96. 
8.  22,  constitutes  an  absolute  bar  to  the  ac- 
tions in  respect  of  which  it  is  a  protection, — 
though  not  in  terms  an  order  fbr  distribution 
as  well  as  for  protection.  Markin  v.  Aldrick, 

599 
8.  And  it  is  not  the  less  a  final  order  because 
it  contains  also  an  adoption  of  tbe  proposal 
for  payment  of  tbe  debts  made  in  the  peti- 
tion. Id. 

Eccleeiaetieal  Benefice, 

4.  The  statutes  5  ft  6  Vict.  o.  116  and  7  ft  8 

Vict.  c.  96,  do  not  authoriie  the  assignees  to 

cake  the  profits  of  a  Iwnefice,  there  being  no 

provision  therein  equivalent  to  the  55th  sec- 


tion of  tbe  old  luBolvent  Ae^  1  ft  2  Viet^  e. 
110.     Ifarkiu  v.  Aldrich,  699 

INSPECTION  OF  DOCUMENTS. 
See  Pkacticb,  1. 

INSURANCE. 

On  Ooode  to  be  declared  fM  Intareet  wngkt  ap- 
pear, 

1.  To  entitle  a  person  to  sue  upon  a  eontraet, 
it  must  be  shown  that  he  himself  made  it,  or 
that  it  was  made  on  hie  behalf  by  an  agent 
authoriied  to  act  for  him  at  the  time,  or 
whose  act  bss  been  subsequently  ratified 
and  adopted  by  him :  and  the  pereon  for 
whom  the  agent  profiMsee  to  act  must  be 
capable  of  being  ascertained  at  tbe  timo. 
Wateon  v.  Steann,  f  5f 

2.  8.,  an  insurance  broker  at  Hull,  being  !&• 
structed  to  effect  an  open  policy  for  60091. 
for  the  plaintiff,  against  Jettison  only,  *«aub- 
Ject  to  declaration  thereafter,"  and  being 
unable  to  do  so,  declared  certain  deck  cargo 
shipped  for  Ostend  on  board  one  of  tbo 
plaintiff's  vessels  on  the  back  of  a  general 
policy  which  he  had  previously  effected  for 
himself  *'  upon  any  kind  of  goods  and  mer- 
chandise, as  interest  might  appear,"  and  got 
it  initialed  by  the  underwriters.  A  less 
having  happened,— Held,  that  it  was  not 
competent  to  the  plaintiff  to  maintais  am 
action  against  the  underwriters  vpou  this 
policy,  the  contract  not  having  been  mado 
by  him  or  on  his  behalf  at  tbe  time.  idL 

Total  Lorn, 
8,  Of  freight,]~'9T9igh%  under  a  ebaitor  wm 
insured,  for  a  voyage  from  tbe  Cape  of  Good 
Hope  to  Hondeklip  Bay,  an  open  roadstead 
180  miles  up  tbe  coast,  there  to  load  a  eavgo 
of  copper  on,  to  proceed  therewith  to  Swan- 
sea at  a  freight  of  404.  per  ton.  Arrived  at 
Hondeklip  Bay,  the  master  received  on 
board  part  of  the  cargo  (the  wbolo  being 
ready),  when,  a  storm  eomiag  on,  be  was 
compelled  to  put  to  sea  with  tbe  loss  of  an 
anchor  and  an  injury  to  bis  windlass ;  and, 
after  beating  about  tbe  ofling,  he  deemed  it 
expedient  to  tail  for  St.  Helena,  a  distance 
of  about  1800  miles.  Finding,  on  his  arrival 
there,  that  he  could  not  get  an  additional  an- 
chor or  the  requisite  repair,  the  matter  dis- 
charged the  portion  of  tbe  outward  cargo 
which  he  bad  not  landed  at  Hondeklip  Bay, 
and  proceeded  to  Swansea  with  tbe  home- 
ward cargo^  short  by  about  120  tons  of  a  full 
cargo.  The  jury, — although  the  master  did 
not  run  for  the  Cape,  where  it  appeared  that 
the  necessary  repairs  might  have  been  obtain- 
ed,— found  that  tbe  master  acted  throughout 
as  a  prudent  owner  uninsured  would  have 
done: — Held,  that,  under  these  circum- 
stances, the  underwriters  were  not  responsi- 
ble as  for  a  total  loss  of  the  freight  of  the 
120  tons  by  perils  of  the  sea.  Philpott  v. 
Swaun,  270 


JUS  TERTII. 


MARKET. 
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jrUS  TBRTII. 
See  Baitkruft,  7. 

LACHES. 
See  Bills  op  Exchakok,  3. 

LANDLORD  AND  TENANT. 

Preenmfptivni  of  eontinuanee  o/  TVnancy. 

1.  Where  a  tenancy  from  year  to  year  haa  been 
determined  by  a  regular  notice  to  quit,  the 
mere  accidental  detention  of  the  key  by  the 
tenant  (who  has  quitted  the  premiaes  and 
removed  his  goods)  for  two  days  beyond  the 
expiration  of  the  term,  does  not  amount  to 
any  evidence  of  use  and  occupation,  so  as  to 
render  him  liable  for  another  quarter.  Oray 
T.  Bompcu,  520 

[Letue, 

t.  The  plaintiff,  who  had  leased  premises  to  B. 
for  a  term  of  years,  which  was  unexpired  at 
B/s  death,  afterwards,  in  the  belief  that  no 
one  would  administer  to  B.'s  estate,  agreed 
with  B/s  son  for  him  to  occupy  the  premises 
as  a  yearly  tenant,  at  the  rent  reserved  by 
the  lease  to  B.  The  son  accordingly  occu- 
pied and  paid  rent.  The  plaintiff  repaired 
the  premises  shortly  before  Michaelmas, 
1861,  and  having  afterwards  discovered  that 
the  defendant,  a  daughter  of  B.,  was  the  ad- 
ministratrix to  his  estate,  and,  as  such, 
claimed  to  hold  the  premises  for  the  re- 
mainder of  the  term  onder  B.'8  lease,  the 
plaintiff  sued  her  on  the  covenant  in  the 
lease  to  repair,  and  also  brought  ejectment 
for  forfeiture  for  non-repair.  In  the  action 
on  the  covenant  the  defendant  paid  a  sum  of 
money  into  Court,  which  th«  plaintiff  ac- 
cepted in  satisfaction.  There  was  no  want 
of  repair  to  the  premises  after  the  plaintiff 
had  so  repaired  them,  and  the  rent  dae  np  to 
Michaelmas,  1861,  was  paid  hr  B.'s  son, 
and  received  from  him  by  the  plaintiff  before 
either  action  : — Held,  in  the  action  of  eject- 
ment, that  either  the  rent  paid  by  B.'s  son 
was  to  be  taken  in  satisfaction  of  the  rent 
nnder  the  lease,  and  so  there  had  been  a 
waiver  of  the  forfeiture,  or  else  there  had 
been  an  eviction  of  the  defendant  by  the 
plaintiff  which  would  prevent  his  taking  ad- 
vantage of  a  forfeiture  for  non-repair  during 
fiich  eviction. 

Held  also,  per  Erie,  C.  J.,  and  Bylei,  J., 
that  the  statement  in  the  plaintiff's  decla- 
raton  in  the  action  on  the  covenant,  that  the 
breach  for  non-repair  occurred  daring  the 
•xiatenoe  of  the  term,  was  a  farther  ground 
against  the  plaintiff  recovering  in  ^ectment 
Petlatt  T.  Booeejf^  885] 

LETTERS. 

Properly  in. 

The  reoeiver  of  ft  letter  has  a  raffldeiit  pro- 


perty in  the  paper  upon  which  it  is  written 
to  entitle  him  to  maintain  detinue  for  it 
against  the  eentier,  into  whose  hands  it  had 
come  as  a  bailee.     Oliver  v.  Oliver,  139 

LETTERS-PATENT. 

Ctiitetruction  of  Speeijictttton  and  Dieelaimer, 

An  invention  of  **  improvements  in  embossing 
and  finishing  woven  fabrics  and  in  the  ma- 
chinery or  apparatus  employed  therein,"  as 
described  in  the  specification,  consisted  in 
the  use  of  rollers  having  **  any  design 
grooved,  fluted,  engraved,  milled,  or  other- 
wise indented  upon  them."  A  disclaimer 
was  afterwards  entered,  from  the  statements 
wherein  it  appeared  that  the  effect  desired 
could  ouly  be  produced  by  the  use  of  a  cer- 
tain species  of  roller  not  particularly  de- 
scribed in  the  specification  viz.  a  roller  hav- 
ing circular  grooce*  round  its  surface.  All 
other  rollers  were  expressly  disclaimed : — 
Held,  by  the  Exchequer  Chamber, — aflSrm- 
ing  the  judgment  of  the  Court  below, — that 
such  a  disclaimer  was  in  effect  an  attempt  to 
turn  a  specification  for  an  impracticable 
generality  into  a  grant  for  a  specific  process 
which  was  comprised  within  the  generality 
in  one  sense,  but  could  not  be  discovered  to 
be  there  without  going  through  the  same 
course  of  experiment  which  led  to  the  dis- 
covery of  the  specific  process  in  the  dis- 
claimer: and,  consequently,  that  the  dis- 
claimer was  void,  as  an  attempt  to  extend 
the  patent     Raleton  v.  Smith,  471 

LIGHTS. 
See  AvciBirr  Lights. 

LLANDAPP  AND  CANTON  DISTRICT 
MARKETS  ACT,  1858. 

See  MarkbT. 

MAIDENHEAD  WATCH  RATE. 
See  Watch  rate. 

MARKET. 

Conetnietion  of  the  Llandaff  and  Canton  Die- 
trtct  Markete  Act,  1858,  21  <£>  22  Viet.  e.  cv. 
«.  25. 

1.  The  25th  section  of  the  "  Llandaff  and  Can- 
ton District  Markeu  Aot,  ISoS,"  21  A  22 
Viet.  e.  ev.,  enacts  that  **  every  person  who 
shall  sell  or  expose  for  sale  at  any  place 
within  the  limits  of  this  Aot  (other  than  in 
any  existing  market-place,  or  the  market- 
house  and  market-places  to  be  established 
nnder  this  Act,  or  in  his  own  dwelling-house, 
or  fit  any  ehop  attached  to  and  being  part  of 
any  dteefling-houee),  any  article  in  respect  of 
which  tolls  are  by  this  Act  authorised  to  be 
taken,  other  than  eggs,  butter,  and  firnit, 
shall  forfeit  40«. :— Held,  that  a  vessel  moored 
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to  a  wbarf  on  Um  old  ooaal  within  the  HmIU 
WM  not  a  "ihop"  within  the  exemption. 
Wilttkire,  app.,  Bmkmr,  reep.,  137 

%  The  26th  eeotion  of  the  Llandeff  and  Canton 
District  Markets  Aet,  1868  {21  A  22  Viot 
ew,),  enaots  that  every  person  who  shall  sell 
or  expose  for  sale  at  any  plaoe  within  the 
limits  of  the  Act  (other  than  in  kit  own 
dwMing'hou9€,  or  in  any  $hop  attached  to 
and  being  part  of  anjr  dwelling-hoase),  any 
article  in  respect  of  which  tolls  are  by  this 
Act  authorised  to  be  taken,  shall  incur  a 
penalty  of  40«. :— Held,  that,  to  bring  it 
within  the  ezemptioni  the  shop  need  not  be 
attached  to  and  part  of  the  dwelUng-honse 
oi  the  party  himseU:  WilUhirt,  app.,  WUUtt, 
resp.,  240 

S.  Held  also,  that  a  sale  by  avefton  In  a  '<  shop" 
attached  to  and  being  part  of  any  dwelHog- 
hoose  is  privileged.  Id. 

i.  The  13th  section  of  the  Markets  and  Fairs 
Clanses  Act,  1847  (10  A  11  VicL  c  14), 
enacts  that*"  after  the  market  place  is  open 
for  public  use,  erery  person  other  than  a  li- 
eensed  hawker  who  shall  sell  or  expose  for 
sale  in  any  plaoe  within  the  prescribed  limits 
except  in  his  own  dwelliQg-plaoe  or  shop, 
any  articles  in  respect  of  which  tolls  are  by 
the  special  Aet  authorised  to  be  taken  in  the 
market,"  shall  forfeit  40«. 

The  38th  section  of  the  Wolverhampton 
Improvement  Act,  1863  (16  A  17  Vict  e. 
xxviii.),  enacts  that  "the  local  board  and 
their  lessees  may  ftrom  time  to  time  demand 
and  take  from  any  person  occupying  or 
using  any  shop,  stall,  stand,  bench,  or 
ground  space  in  any  market-place  for  the 
time  being  under  the  management  of  the 
local  board,  and  used  as  a  general  market, 
■ueh  tolls  as  the  local  hoard  or  their  lessees 
from  time  to  time  to  appoint  notexoeeding  the 
several  tolls  specified  in  the  schedule  A.  to 
the  Act  annexed :"  and  the  schedule  in  terms 
imposed  the  "  toll"  on  the  occupier  of  **  every 
shop,  stall,  or  ground  spaoe"  in  the  market, 
and  not  upon  the  commodities  sold  or  ex- 
posed for  sale  there : — 

Held,  that  a  person  who  sold  fruit  and 
flsh  (which  are  marketable  articles)  from 
door  to  door  within  the  prescribed  limits,  did 
not  thereby  become  liable  to  the  penalty  im- 
posed by  Uie  ISth  section  of  the  general  Act : 
Catwell,  app.,  Cookf  resp.,  687 

ft.  And  that  the  "  prescribed  limits"  meant  the 
limits  to  which  the  local  Act  applied,  vis. 
the  boundaries  of  the  borough.  Id. 

MASTBR  AND  6EBVAKT. 

Wramgful  Dimmtttait-^Sen  BriDBiroa,  S. 

And  99§  Costs,  8. 

MBASURB  OF  DAMAGES. 
Sm  Damaoks,  1. 


MBMORANDA. 

Resignation  of  HUl,  J.  120. 

Appointment  of  Mellor,  J.  120. 

Death  of  Lord  Campbell,  476. 

Appointment  of  Sir  Richard  Bethall  to  b« 

Chancellor,  476. 
Sir  William  Atherton  ^pointed  Attorney  Oea- 

eral,  476. 
Ronndell  Palmer,  Bsq.,  appelated  SoUdter 

QenenO*  476. 

MBRGER. 

€f  Term  of  Ttarw  in  ffte  Ftt, 

1.  By  a  deed  of  settlement  of  the  7th  of  Angvsi^ 
1832,  a  fhrm  was  conveyed  to  A.  for  Hlh 
(subject  to  a  term  of  1000  years),  with  power 
to  lease  for  three  lives,  with  a  remainder 
over  which  ultimately  became  vested  in  B. 
and  C.  The  term  of  1000  years  was  created 
for  the  seeuriag  a  sum  of  30001.,  and  waa  a6 
the  time  of  such  settlement  vested  in  two 
trustees,  one  of  whom  was  A.,  the  tenant  fbr 
life.  In  exercise  of  the  leasing  power,  A. 
granted  a  lease  of  the  ftirm  for  three  live% 
under  which  lease  the  plaintUT  (below)  be- 
came tenant,  subject  to  the  rent  thereby 
reserved,  and  which  rent  was  paid  by  tha 
plaintiff  (below)  to  B.  and  C.  (or  to  R.  A  D., 
their  attorneys)  upon  their  eoming  into  pos- 
session of  the  property. 
Subsequently,  R.  A  D.,  as  the  attomsys  for 

B.  and  C,  wrote  to  the  plaintiff  (below) 
stating  that  the  legal  estate  under  the  tetm 
for  1000  years  was  in  J.  8.,  and  directing 
him  to  pay  the  rent  to  J.  8. ;  and,  in  eonae- 
qnenee  of  that  eommuaicatioa,  the  plaintiff 
(below)  allowed  J.  8.  to  reeover  judgment 
against  him  in  an  action  for  rent  under  tha 
leassb  B.  and  C.  afterwards  distrained  for 
rent  as  dne  to  them ;  whereupon  the  plaintiff 
(below)  brought  replevin,  and  a  case  was 
stated  by  the  County  Court  Judge  for  the 
opinion  of  this  Court  :— 

Held,  that,  as  the  term  of  1000  years  had 
(as  to  one  moiety)  merged  in  A.  and  B.,  and 

C.  had  therefore  a  right  to  distrain  for  a 
moiety  of  the  rent,  the  effect  of  the  repre- 
sentation by  R.  A  D.  would  not  estop  B.  and 
C.  from  recovering  rent  which  the  plaintiff 
(below)  had  not  paid  in  consequenoe  of  such 
representaiion,  or  had  not  made  himself 
liable  to  pay  under  the  Judgment  obtained 
against  him  by  J.  S.  Wkit^,  app.,  Grmmitk^ 
resp^  209 

1  Whether  the  representaUon  by  R.  A  D.  was 
binding  on  B.  and  C.  as  an  estoppel,  they 
being  married  women  and  consequently  inea- 
pabto  of  appointing  attorneys,— fMsre  /  M 
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I860  (38  dt  U  VleL  e.  128),  anmetf  that  "the 
MBUy  ehurges,  and  ezpentM  of  an  incident 
to  the  pesaing  of  thii  Aet,  and  pnliBiinary 
thereto,  shall  be  paid  bj  the  Metropolitan 
Board  of  Works"  oat  of  certain  firndi : 

Held,  that  the  persons  to  whom  each  pay- 
ment is  to  be  made  by  the  board,  are,  the 
promoters  of  the  Act,  and  not  the  solicitor  or 
parliamentary  agent  retained  and  employed 
by  them  for  hire  and  reward  to  do  the  neoes- 
iary  work.  WjfoU  r.  TAe  Metropolitan  Board 
of  Work;  744 

Btgulaiion  cm  fe  Prioo  and  Qualiijf, 

3.  The  price  to  be  charged  for  gas  supplied  to 
the  Metropolis  (as  well  aa  the  qndity)  is 
regnlated  by  the  Metropolis  Gas  Aet,  1860, 
XS  A  24  Vict  e.  128.  The  Qrwt  Comtr^l  Oat 
Comtumore  Company  t.  Clarhof  814 

I.  Where,  therefore^  a  gas  company  nnder  their 
private  Act  were  limited  to  a  charge  of  U. 
per  1000  cttbie  feet  for  gas  of  sneh  a  quality 
aa  to  produce  from  an  argand  burner  ef  a 
giren  siie  a  light  equal  in  intensity  to  the 
light  of  tweWe  wax  eandlee  of  six  to  the 
pound: — Held,  that,  on  the  coming  Into 
operation  of  the  public  Act,  under  which 
tb^  were  compelled  to  fupply  gas  of  a  con- 
iiderably  better  quality,  the  company  were 
Justified  in  increasing  the  charge  to  any 
sum  within  the  maximum  anthoriaed  to  be 
ehaiged  by  that  Act.  Id, 

MBTB0P0LI8  LOCAL  MANAGEMENT 

ACT. 

1^  NiOLIOBVOB,  6,  7. 

METBOPOLITAN  BOARD  OV  WORKS. 
Sf  MxTBOPOLiS  Gas  Act,  1860,  L 

MINERALS. 
^<M  EvoiiOaviia. 

MUNICIPAL  CORPORATION  ACT. 

Ac  WAtOB-BAta. 

NBGLIOBNCB. 
/»  Oonooj^ano*  rf  da»gorou»  ArHcUo, 

1.  One  who  employs  a  carrier  to  cany  an  arti- 
•to  of  such  a  dangerous  nature  as  to  require 
extraordinary  care  in  its  conTcyaaci^  must 
communicate  the  fact  to  the  carrier,  or  he 
will  be  responsible  for  any  injury  which  may 
result  to  the  carrier  or  hit  §oroanU  firom  his 
omission  to  do  so.    ^arroal  t.  Bamo»,   858 

2.  The  defendant  being  desirous  of  sending  a 
carboy  of  nitric  acid  to  Croydon,  his  fore- 
man gave  it  to  one  R.,  the  scrrant  of  a 
railway  carrier,  who  (as  the  railway  com- 
pany would  only  carry  articles  of  that  dan- 
gerous character  on  one  day  in  each  week) 
handed  it  to  the  plaintiff^  the  senrant  of  a 
Croydon  cairiar,  without  commnnicating  to 


him  (and  there  being  nothing  In  its  appear- 
ance to  indicate)  its  dangerous  nature. 
Whilst  being  carried  by  the  plaintUT  to  the 
cart,  the  carboy  from  some  unexplained 
•ause  burst,  and  its  contents  flowed  oyer 
and  severely  injured  the  plaintiff: — Held, 
that  the  defendant  was  liable  for  the  injury 
thus  resulting  Arom  his  breach  of  duty. 
Farrant  r.  Bamot,  858 

Biding  an  nmn^g  Borot  in  m  PmhUt  Tkoromgk^ 

faro* 

8.  The  defendant  bought  a  horse  at  Tattcfsal's, 
and  the  next  day  took  him  out  to  "  try"  him 
in  Flnsbnry  Circus,  a  much-frequented  tho- 
roughfara.  From  some  unexplained  cause, 
the  horse  became  restiye,  and,  notwithstand- 
ing the  defendant's  well-directed  efforts  to 
control  him,  ran  upon  the  parement  and 
killed  a  man: — Held,  that  these  facts  dis- 
closed no  cYidence  of  negligence  which  the 
Judge  was  warranted  in  submitting  to  the 
Jury,    ffammack  t.  WUiU,  888 

And  see  Railway  Cokfabt,  1. 

tnjnry  through  the   CareUunue  of  a  ftUom 

Workman, 

i.  A  master  is  not  retponsibla  for  bd  injury 
occasioned  to  a  serrant  by  tackle  defectlTC 
through  tha  neglect  of  a  fellow-serrant,  if 
there  be  no  negligence  or  want  of  care  on 
the  part  of  tha  master,  either  as  respects  the 
proTiding  the  proper  machinery,  or  the  com- 
petency of  the  sarTaak    SearU  r.  Lindeap, 

420 

A.  The  plaintiff  wBstngaged  as  third  engineer 
on  board  a  steam-Tcssel  of  which  the  de- 
ftndants  were  the  owners,  and,  whilst  em- 
ployed with  others  under  the  orders  of  tha 
chief  engineer  in  turning  a  winch,  one  of 
the  handles  came  off  in  consequence  of  tha 
machine  being  through  the  neglect  of  tha 
chief  engineer  in  a  defectiTc  and  unsafe  con- 
dition, and  the  plaintiff  was  seriously  in- 
jured,— Held,  that  the  owners  were  not  lia- 
ble. Id. 

In  Per/ormmmto  ^fPMie  Worie, 

6.  Persons  intrusted  with  the  performance  of 
a  public  duty,  discharging  it  gratuitously, 
and  being  personally  guilty  of  no  negligenea 
or  default,  are  not  responsible  for  an  ii^ury 
sustained  by  an  indivldnal  through  the  negli- 
gence of  workmen  employed  under  them. 
Bolliday  t.  SU*  Loanatd,  Sharodiith,        102 

7.  The  vestry  of  L.,  in  whom  were  by  the  Me- 
tropolis Local  Management  Act  (18  A  10 
Vict  c.  120)  Tested  the  powers  and  duties  of 
sunreyors  of  highways,  nnder  the  powers 
confbrred  upon  them  by  that  Act  appointed 
a  surreyor  at  a  salary.  Workmen  employed 
by  the  sanreyoi^  and  paid  out  of  the  parish 
Ihnds,  being  directed  to  cany  certain  paring- 
stones  from  a  public  street  under  repair,  and 
plaoe  them  in  anothar  public  street  so  negU- 
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gently  performed  that  duty  that  the  plaintiff 
in  driving  through  the  last-uenttoncd  etreet 
was  upset  and  injured : — Held,  that  the 
vestry  were  not  responaible.  tioUiday  w.  St. 
Leonard,  Shorediteh,  192 

Injury  to  a  Chattel  out  on  Hirt, 

8.  The  owner  of  a  chattel,  e.  g.,  a  barge,  which 
is  out  on  hire  for  an  unexpired  term,  may 
maintain  an  action  against  a  third  perfon 
for  a  permanent  injury  thereto.  J/ear«  ▼. 
Tht  London  and  Sonih  Weeiem  Railway 
Company,  850 

NEW  TRIAL. 
Alleged  Mieearriagt  of  Judge. 

1.  It  is  no  ground  for  a  new  trial,  that,  the 
plaintiff  having  been  asked  while  under 
cross-examination  whether  he  was  the  author 
of  a  certain  pamphlet  which  contained  ex- 
pressions of  opinion  on  religious  subjects 
altogether  at  variance  with  those  generally 
received  amongst  Christians,  and  having  de- 
clined to  answer  on  the  ground  that  his 
answer  in  the  affirmative  might  subject  him 
to  a  criminal  prosecution,  the  counsel  for 
the  defendant  was  permitted  for  a  considera- 
ble time  (obviously  with  a  view  to  prejudice 
the  plaintiff  with  the  jury),  to  read  various 
passages  of  a  similar  tendency  from  other 
printed  documents,  each  time  repeating  the 
inquiry  whether  the  plaintiff  was  the  author 
or  whether  the  passage  read  expressed  his 
notions  on  the  subject, — the  Jury  being  enti- 
tled to  have  before  them  all  the  facts  and 
circumstances  from  which  they  might  be 
enabled  to  Judge  of  the  degree  of  credit  due 
to  the  party  as  a  witness.  Bradlaugh  v. 
Edward;  877 

1.  Nor  is  it  a  ground  for  a  new  trial,  in  an 
action  for  an  assault  and  false  imprisonment, 
that  the  plaintiff  had  incurred  an  expense 
of  71.  14«.  in  procuring  his  discharge  from 
custody,  and  the  Jury  have  awarded  him  a 
farthing  only.  Id. 

NITRIC  ACID. 
Se€  Nkgliobitcs,  1,  t. 

NOTICE. 
0/  Aet  of  Bankruptcy, — See  Bahkbupt,  8. 

OBLITERATIONS. 
Se€  Will,  i. 

OBSTRUCTION. 
0/  Lighte, — Se€  Arcibitt  Lightb. 

OFFICE. 

Contract  for  Sale  of. 

To  a  declaration  fot  the  price  of  certain  vol- 
unteers' uniforms,   the    defendant  pleaded 


that  the  contract  was  corruptly  entered  into 
(in  violation  of  the  49  G.  3,  c.  126),  with 
intent  that  the  defendant  might  have  a  cer- 
tain military  commission: — Ueld,  that  the 
plea  disclosed  no  illegality  within  the  atat- 
ate.    Kicke  v.  Jonn,  631 

OYSTER-FISHERY. 
Sec  Crowh  Grart. 

PARTNERSHIP. 

Deed  of  Partncrehip, 

By  deed,  dated  the  2d  March,  1861,  between 
G.  P.  L.,  a.  B.  M.,  C.  p.  v.,  J.  C,  and  R. 
J.  R.  (the  plaintiffs  in  this  action),  of  the 
first  part ;  S.  G.,  H.  B.  G.,  D.  W.  C,  A.  G.  C, 
and  R.  B.  (the  defendants),  of  the  aecond 
part ;  and  one  A.  J.  of  the  third  part*  it  was 
recited  that  the  plaintiffs  G.  P.  L.  and  J.  C 
had  for  some  time  past  carried  on  business 
in  partnership  as  eommission  merchants  at 
Fen  Court,  Fenohurch  Street,  in  the  city  of 
London,  under  the  style  or  firm  of  U.  A  Co., 
and  at  Glasgow,  nnder  the  style  or  firm  of  C. 
P.  v.,  and  at  Gibraltar,  under  the  style  or 
firm  of  J.  C.  ft  Co. ;  and  that  the  said  plain- 
tiff G.  P.  L.  had  also  for  some  time  past 
carried  on  business  as  a  commiasion  mer- 
chant at  Bncklersbury,  in  the  City  of  Lon- 
don, and  also  at  Manchester,  under  the 
style  or  firm  of  G.  L.  4  Co. ;  and  that  the 
said  plaintiffs  G.  P.  L.  and  R.  J.  R.  had  for 
some  time  past  carried  on  business  in  part- 
nership  at  Liverpool,  under  the  style  or  firm 
of  G.  L.  A  Co. ;  and  that  the  said  G.  P.  L. 
had  also  carried  on  business  in  partnership 
with  one  6.  X.  and  one  A.  X.,  in  Fencbnrch 
Street  aforesaid,  under  the  style  or  firm  of 
**  The  Greek  and  Oriental  Steam  Navigation 
Company."  The  plaintiffs,  having  deter- 
mined to  dissolve  the  said  several  partner- 
ships, and  to  wind  up  and  close  the  bnsineaa 
of  all  the  said  firms,  and  in  order  to  provide 
the  necessary  means,  applied  to  the  dafend- 
ants  for  advances  for  this  purpose,  and  fur- 
nished the  defendants  with  a  statement  of 
account  that  the  whole  of  the  said  debts  and 
liabilities  did  not  exceed  the  sum  of  123,580^ ; 
and  the  credits  and  assets  of  the  said  several 
firms  were  estimated  to  exceed  87,0001. ;  thai 
the  defendants  consented  to  give  such  assist- 
anoe  and  to  make  the  necessary  advances, 
upon  having  the  same  secured  by  an  assign- 
ment to  a  trustee  of  all  the  assets,  ftc,  of 
the  several  firms  aforesaid,  and  all  other 
property  of  the  plaintiffs,  or  any  of  them, 
save  and  except  as  thereinafter  mentioned  ; 
and  that  the  defendants  had  named  the  said 
A.  J.  to  be  such  trustee,  and  tliat  the  de- 
fendants had  made  certain  advances  for  the 
purposes  aforesaid.  Averment,  that  by  the 
said  deed  they  (the  plaintiffs),  and  every 
one  of  them,  according  to  their  respect  ire 
interests,  aasi]|ned  to  the  said  A.  J.,  ftc,  his 
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cxeoaton,  Ac,  all  the  stock  in  trade,  goodtt, 
merchandise,  money,  hook  or  other  dehts, 
bills  of  hiding,  and  securities  of  whatever 
nature,  and  all  other  property,  real  and  per- 
sonal, not  only  at  London,  but  in  all  other 
places  wheresoever,  and  of  whatever  nature 
the  same  might  be,  of  the  plaintiffs,  or  of 
any  one  or  more  of  them,  in  which  they,  or 
any  one  or  more  of  them,  might  be  in- 
terested, save  and  except  the  leasehold,  fur- 
niture, plate,  A,e.f  and  all  other  the  property 
and  effects  of  the  plaintiffs  in  and  upon  their 
respective  dwelling-houses  or  places  of  resi- 
dence, and  save  and  except  all  other  the 
separate  estate  and  effects  of  the  said  plain- 
tiffs A.  B.  M.,  C.  P.  v.,  J.  C,  and  R.  J.  R., 
belonging  to  each  of  them  respectively ;  and 
also  save  and  except  all  right,  title,  and  in- 
terest in  the  premises  sitaated  in  Bothwell 
Street,  Glasgow,  wherein  the  business  of  the 
said  firm  of  C.  P.  V.  had  been  recently  car- 
ried on,  to  have  and  hold  the  tame,  except 
as  above  excepted,  to  the  use  of  the  said  A. 
J.,  his  executors,  Ac,  absolutely,  but  in 
trust,  nevertheless,  to  sell,  or  otherwise  col- 
lect and  realise  and  convert  into  money,  all 
the  premises  thereby  assigned,  and  from  and 
out  of  the  proceeds  thereof,  and  also  out  of 
a  sum  of  1000/.  hereinafter  mentioned,  and 
all  such  money  as  should  be  received  as  part 
of  the  assets  of  any  of  the  said  firms,  Ac, 
to  pay  the  expenses  of  preparing  the  said 
deed,  and  all  other  deeds  or  instruments, 
Ac,  and  all  expenses  incurred  in  and  about 
the  execution  of  the  said  trust,  it  beiug  in- 
tended that  the  assignment  thereby  made, 
and  the  keeping  of  the  covenants  therein 
contained  by  the  several  plaintiffs,  should 
exonerate  them  from  all  claims  in  respect 
of  the  said  firm,  as  well  amongst  each  other 
as  by  the  defendants.  And  it  was  also  in 
and  by  the  said  deed  further  provided,  that 
at  the  expiration  of  one  year  from  the  date 
of  the  said  presents,  unless  all  claims  of 
the  defendants  should  first  have  been  satis- 
fied out  of  the  assets  of  the  said  firms,  or 
other  money  received  under  the  said  trust, 
and  all  liabilities  of  the  said  firms  should 
have  been  discharged,  then,  in  case  any  part 
of  the  assets  should  not  have  been  com- 
pletely realised,  it  should  forthwith  be  valued 
by  a  firm  of  accountants,  who  should  state 
the  amount  of  deficiency  or  surplus,  as  the 
ease  might  be,  Ac,  and  the  surplus  over  and 
above  the  claims  should  be  held  in  trust  by 
the  said  A.  J.  for  the  defendants,  and  at  their 
disposal.  Then  a  power  was  given  to  the 
defendants  to  extend  the  time  for  such  valu- 
ation. Then  the  deed  declared  that  a  sum 
of  1000/.,  therein  agreed  to  be  paid  by  the 
said  plaintiff  C.  P.  V.  to  the  said  A.  J., 
should,  when  so  paid,  be  held  subject  to  the 
trust  therein  contained.  The  defendants,  by 
the  said  deed,  covenanted,  jointly  and  sever- 
ally, that  they  would  make  advances,  Ao.,  as 


aforesaid,  so  as  to  enable  the  said  trustee  to 
wind  up  the  business  of  the  said  several 
firms  ;  but  such  advances  were  not,  together 
with  the  advances  then  already  made,  to  ex- 
ceed the  sum  of  123,500/.,  unless  the  de- 
fendants should  think  proper.  In  an  action 
by  the  plaintiffs  against  the  defendants  for  a 
breach  of  covenant  in  not  making  advances, 
Ac,  to  which  they  pleaded,  that  after  the 
execution  by  the  others,  J.  C.  had  refused, 
and  still  refused,  to  execute  the  deed — Held, 
a  good  answer  to  the  action,  for  that  the  deed 
was  inoperative  unless  executed  by  each  of 
the  parties  to  it.    Latearidi  r.  Gurnei^,  890J 

PATBNT. 
Set  LsTTXRS  Patent. 

PAWN. 

Eight  of  Pawnee  to  tell  the  Pledge, 

1.  The  plaintiff,  being  indebted  to  one  B.  in 
the  sum  of  40/.,  entered  into  a  written  agree- 
ment with  him,  whereby  he  agreed  that  B. 
should  have  his  horse,  van,  cart,  and  two 
sets  of  harness,  "for  what  he  owed  him;*' 
and  by  the  memorandum  it  was  further 
agreed  that  B.  should  keep  the  articles  men- 
tioned until  the  plaintiff  paid  him  the  iOl. : 
and  the  memorandum  concluded  thus, — 
"  The  said  B.  has  received  into  bis  possession 
the  said  horse,  van,  cart,  and  two  sets  of 
harness  this  24th  December,  1S60."  B.  re- 
ceived into  his  actual  possession  the  horse 
and  van  and  one  set  of  harness,  but,  baviDg 
no  place  to  put  them  in,  he  left  the  cart  and 
the  other  set  of  harness  with  the  plaintiff, 
with  an  understanding  that  he  was  to  take 
them  whenever  he  pleased.  B.  having  be- 
come insolvent,  the  plaintiff  got  back  the 
horse,  van,  and  set  of  harness :  but  B.'s  as- 
signee seised  the  whole  of  the  things  men- 
tioned in  the  memorandum,  and  caused  them 
to  be  sold  by  the  defendant,  an  auctioneer : — 
Held, — that  being  the  only  question  raised 
at  the  trial,— that  there  had  been  a  sufiS- 
oient  delivery  of  the  goods  to  B.  to  vest  the 
property  in  him,  subject  to  the  right  of  the 
pawnor  to  redeem ;  and  that,  consequently, 
the  plaintiff  was  not  entitled  to  recover. 
Ifartin  V.  Reid,  '  730 

2.  Quart,  as  to  the  right  of  a  pawnee  to  sell 
the  pledge,  whare  no  day  has  been  fixed  for 
the  payment  of  the  sum  for  which  the  chattel 
is  impignorated  ?  Id, 

PHOTOORAPHS. 
See  Practice,  1. 

PLBADINO. 
What  put  in  heue  under  "  Not  Ouilty," 

1.  Qncere,  as  to  what  is  put  in  issue  under  *'  sot 
guilty"  in  an  action  against  the  sheriff  for 
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th«  wroBfftil  dliehurge  of  a  defendant  nr- 
fMtad  on  n  en.  ML  ?     WnUim^^r  r.  Oumt^, 
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XqmtahU  PUa  of  S^t-off, 

%  A.  nnd  B.y  merehnnti  in  Anitraliar  outuallj 
ngreed  (hnl  nneh  ihoold  bay  gold  dusty  each 
to  bnve  half  th«  profit  or  to  bear  balf  the 
lose  on  the  reeale  of  the  gold  doit  to  be 
boaght  bj  the  other.    In  imnaance  of  this 
agreement,  A.  bonght  806  os.  and  B.  728  oi. 
Ii  wat  then  agreed  that  eaoh  of  then  shonld 
eontign  his  paroel  to  G.  in  London,  for  sale 
on  the  joint  aeeonn^  with  instmotions  to  C. 
to  give  A.  and  B.  eaoh  credit  in  aeeount  for 
a  moiety  of  the  ptoeeeds  of  eaoh  consign- 
ment.   In  pursnanoe  of  this  last-mentioned 
agreement^  the  gold  dnst  so  bought  was  oon- 
signed  to  C,  B/s  728  oi.  being  inToiced  as 
consigned  on  the  ''Joint  aeeonnt,"  and  ac- 
companied bj  a  letter  from  B.  (dated  Feb.  t, 
1862),  instmcting  C.  to  place  the  net  pro- 
oeeds  to  the  respectiTe  accounts  of  A.  and 
B.  in  equal  moieties.    A.  likewise  consigned 
his  366  OS.  to  0.,  but  omitted  to  send  C.  in- 
structions to  place  a  moiety  of  the  net  pro- 
ceeds to  the  account  of  B.    On  the  15th  of 
June,  1862,  C.  sent  a  letter  to  A.  informing 
him  that  he  would  pass  to  his  credit  half  the 
proceeds  of  the  said  gold  dust,  and  thereby 
assented  to  obey  the  instructions  he  had  re- 
ceiTcd  firom  B.    On  the  4th  of  Vebmary, 
1862,  B.  wrote  to  C.  as  follows,—''  I  have 
no  doubt  A.  has  written  that  half  the  profits 
[net  proceeds]  of  the  806  ot.  of  gold  dnst 
shipped  to  you  is  to  go  the  credit  of  B.,  in 
the  same  way  as  half  the  profit  of  the  728  es. 
is  to  go  to  his  credit.    If,  howerer,  he'  should 
not  hare  done  so,  you  will  not  pass  the 
half  profit  of  the  728  os.  to  his  credit." 
This  letter  of  course  was  not  receiTod  by  C. 
at  the  time  he  wrote  his  letter  of  the  16th  of 
June.    B.  became  bankrupt,  and  C,  haring 
sold  both  parcels  of  the  gold  dust,  gave  B. 
credit  for  the  whole  of  the  proceeds  of  the 
728  OS.  and  for  a  moiety  of  the  proceeds  of 
the  806  OB. :— Held,  that  a  plea  setting  out 
these  lacts  was  a  good  plea  of  equitable  set- 
off in  an  notion  for  money  lent,  brought  by 
G.  against  A.    Elkin  t.  BalUr^  620 

Setoff  €U  LafBt 

8.  An  attorney  may  set  off  a  claim  for  easts, 
notwithstanding  no  signed  bill  has  been 
delivered.    Brown  r.  TihM;  866 

4.  To  a  count  on  an  agreement  to  Indemnify 
the  plaintiff  against  all  costs  which  the  plain- 
tiff might  be  obliged  to  pay  as. defendant  in 
a  certain  suit,  or  in  consequence  thereof, 
alleging  that  the  plaintiff,  as  defendant  in 
that  suit,  was  compelled  to  pay  in  the  said 
suit  and  in  consequence  thereof  a  certain 
sum  as  and  for  costs, — the  defendant 
pleaded,  «  as  to  so  much  of  the  oonnt  as 
relates  to  the  plaintiff's  elaim  in  res*>ect  of  > 


the  payment  by  him  of  the  said  au  ef 
money  as  and  for  eosts  in  the  saM  suity"  a 
set-off :— Held,  a  good  plea.  Bnwm  t.  2ft6- 
H(s,  866 

PLEDGB. 

iSSfsPAWS. 

PRAGTIGB 
Intpeeiian  and  Coptea^ 

'L  In  •■  action  for  an  alleged  Hbel,  tlM  Coiiri 
allowed  the  defendant  to  faispeet  and  take 
fho«simile  copies,  **  by  photograph  or  other- 
wise," of  the  documents  refenred  to  in  the 
deelmtSon.    Batg  r.  PtmlUwfemg 


Trial  hy  Prowim. 

2.  A  plaintiff  Is  entitled  to  the  same  time  for 
proceeding  to  trial  after  a  rule  made  ahao- 
lute  for  a  new  trial,  as  he  had  for  proceeding 
to  trial  onginally.    OaJuU^  r.  Ooddtem^  806 

3.  Consequently,  where  a  rule  had  been  made 
absolute  for  a  new  trial,  and  the  plaintiff 
had  gone  down  to  try  at  the  sittings  after 
Michaelmas  Term,  but  the  jury,  being  una- 
ble to  agree,  were  discharged  from  giving  a 
verdioty— Held,  that  it  was  not  competent  to 
the  defendant  to  take  down  the  reeord  lor 
trial  by  proviso  at  the  sittings  after  Hilary 
Term ;  the  plaintiff  not  being  in  default.   IdL 

Sttting  atide  Prumtdingn^ 

4  The  Court  set  aside  a  judgment  tigiied 
against  a  married  woman  (sued  as  a 
sole),  but  without  costs,  there  being 
doubt  upon  the  aflidavits  whether  she  had 
not,  when  she  contracted  the  debt  with  tiio 
plaintiff,  held  herself  out  as  unmarried. 
WiUon  r.  ffoUingtg  788 

PBE8GRIBED  LIMITS. 
Ac  Mahkbt,  & 

PBOHIBITIOV. 

Sm  Bhclosvi 


PROMOTIOKS. 
8te  MaMon.iSOA. 

PROVISO. 
Trial  hjfg—SM  pRAcnoa,  2,  8. 

PTTBLIC  COMPANY. 

Jkjtniti^n  a/  a  SJkarekalden 

1.  The  time  within  which  by  the  9th  aeetioa 
of  the  Companies  Clauses  Consolidatioa  Ae^ 
1846  (8  A  0  Vict,  c  10),  a  register  of  share- 
holders  is  to  be  made  and  sealed,  is  meiely 
directory;  and  a  register  containing  the 
several  particulars  required  by  the  Act,  and 
bon4  fide  intended  to  be  a  register,  may  he 
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Ttlld,  thoagli  tMled  at  a  M^Mqvemt  p«rM. 
TU  Wol99rkmw»pi»n  Nmo  Wai$rwark9  fUm- 
ptmy  V,  ffmimkafitrdt  466 

X  TberefoTO  a  pari/  maj  be  liable  <m  •  §kmn- 
AoWer  Ibr  oalli,  aoder  i.  tl,  altbeugfa  the 
laf  itter  maj  nei  bare  been  made  aad  lealed 
within  the  tiiae  preseribed  bj  i.  9.  /i. 

RAILWAY  COMPANY 

E9id€Hc$  of  2fegli0«nie0, 

L  Mere  proef  of  an  accident  having  happened 
to  a  train  doea  not  cast  npon  the  railway 
company  the  barthen  of  ihowing  the  real 
eaute  of  the  i^Jary.    Bammaek  t.  Wkite^  504 

JfeiMm  for  Jmjmmetion  urnUr  Railway  TragU 

jle(»1864. 

S.  A  railway  Company  permitted  a  carrier 
(who  alio  acted  as  superintendent  of  their 
goods  traile)  to  hold  hlmeelf  ont  as  their 
agent  for  the  receipt  of  goods  to  be  carried 
on  their  line,  and  his  offlce  as  the  recelTing 
oflee  of  the  Company ;  and  goods  were  re- 
ceiVed  by  him  at  that  place  without  requir- 
ing the  senders  to  sign  conditions  which  the 
Company  required  all  other  carriers  who 
brought  goods  to  their  stations  to  sign: — 
Held,  an  undue  preference,  and  the  subjeot 
of  an  injunction  ander  the  17  A  18  Yict.  c 
81.  In  re  Baxendaie  and  the  BriHol  and 
Exeter  Failwaf  Company,  787 

RBGULA  GBNERALIS. 

Am  to  epeeial  Caeee,  epeeial  Verdiete,  and  Bille 
of  Exeeptione, 

<<  It  ia  ordered,  that,  from  and  after  the  first 
digr  ef  Baster  Term  next,  iaclusive^  every 
special  case,  speoial  Tcrdict,  and  bill  of  ex- 
ceptions, set  down  in  any  of  the  superior 
Courta  of  common  law,  shall  be  divided  into 
paragraphs,  whieh,  aa  nearly  as  may  be, 
shall  [each]  be  eonfined  to  a  distinct  portion 
of  the  sabjeot :  and  every  paragraph  shall 
be  numbered  eoaaecutively :  and  that  the 
masters,  en  taxation,  do  not  allow  the  coats 
of  drawing  and  eopying  any  speoial  case, 
tpeoial  verdict,  or  bill  of  exceptiona  not  in 
aubstance  in  eompliance  with  this  rule,  with- 
out the  speoial  order  of  the  Court"  MU$,  Oen, 

477 

RSaiSTRATION  OF  VOTERS. 
Vide  poet,  p.  010. 

RBM0TBNBS8. 
See  D1.MA0M,  1. 

RENUNCIATION. 
See  CoirrBi.CT,  8,  4. 

RBVBRSIONARY  INTEREST. 

In  •  ChmtuL 

The  owner  of  a  chattel,  a.  g.,  a  barge,  which  ia 


out  on  hire  for  an  unexpired  term,  may  ane 

a  third  person  for  a  permanent  ipjary  thereto. 

Meare  v.   The  London  amd  South   Weetem 

.BnUmajf  Oompamy,  85A 

SALB. 
See  CoKVinaxov. 

SBASHORB. 
Qremt  ^,— •##«  Cnowi  QnAUb 

SET-OFF. 
See  PuAMiro,  S. 

SETTING  ASIDE  PROCBBDINQS. 
See  HusBAJiD  avd  Wirn,  8. 

6HAREH0LDBR. 
See  Public  Compavv. 

SHIPPING. 
Cbaefmef  iea  of  Ohartet^peu^, 

1.  By  the  terma  of  a  charter-party,  the  plain- 
tiff's ship  (a  steam -vessel)  was  to  proceed  to 
H.,  to  be  there  ready  to  load  by  a  given  day, 
or  eo  near  thereunto  ae  ehe  might  eof^y  get, 
and  there  load  from  the  fSictors  of  the  mer- 
chant such  quantity  of  oxen,  sheep,  and  [or] 
other  lawfril  produce  -  which  the  merchant 
might  find  it  convenient  to  ship,  not  exceed- 
ing what  she  could  reasonably  stow  and 
carry  over  and  above  her  taokle,  Ac,  and, 
being  so  loaded,  was  to  proceed  therewith  to 
London,  and  deliver  the  same  on  being  paid 
freigfit  a  lump  sum  of  4504.  Two  working 
days  were  allowed  for  loading  and  discharg- 
ing, and  three  daya  on  demurrage.  The 
cargo  to  be  taken  to  and  from  alongside  at 
the  merchant's  risk  and  expense. 

Arrived  at  H.,  the  vessel  went  alongside 
the  Jetty,  and  received  on  board  a  number 
of  barrels  of  hams  and  800  head  of  live- 
atock,  for  which  the  captain  signed  bills  of 
lading.  Being  thus  laden,  the  vessel  was 
found  to  draw  too  much  water  to  get  over 
the  bar,  and  the  captain  was  consequently 
obliged  to  take  out  all  the  stock.  He  then 
propoaed  to  the  charterer'^a  agent  to  stow  on 
board  so  many  of  the  cattle  as  would  enable 
him  to  paaa  over  the  bar,  and  to  remain  out- 
lide  and  there  take  in  the  remainder  at  the 
charterer's  expense  and  risk.  The  agent  de- 
clined to  accede  to  this,  and  refrised  to  put 
any  of  the  cattle  again  on  board,  unless  the 
captain  would  take  all.  Being  unable  to 
come  to  terms,  the  captain  proceeded  on  his 
voyage  with  only  the  hams  on  board  : — 

Held,  that,  under  these  circumstances,  the 
owners  were  not  entitled  either  to  the  stipu- 
lated freight  or  to  damages  for  the  refusal 
to  ship  the  cargo ;  fur,  that,  although  the 
captain  was  not  obliged  to  go  within  the  bar 
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SHIPPING. 


TRADING. 


at  all,  jei,  baring  chosen  to  do  so,  and  bar- 
ing reoeired  the  cargo  on  board,  and  signed 
bills  of  lading,  he  was  bound  to  find  his  way 
to  his  destination.  7*Ac  Gtntral  Steam  Navi- 
gation Company  r.  Slipper,  498 

Freight, 

2.  Goods  were  pat  on  board  a  ship  eonsigned 
for  Calcutta,  at  39fl.  per  ton,  "payable  in  Lon- 
don :'* — Held,  that  it  was  for  the  jury  to  say 
from  the  surrounding  circumstances  whether 
the  contract  was  a  contract  for  "freight" 
contingent  on  the  ship's  arrival  at  her  desti- 
nation, or  for  a  sum  payable  on  the  receipt 
of  the  goods  on  board  her.   Lidgett  r.  Perrin, 

362 
And  •«•  Bills  op  Ladivo. 

[Part  Ownere. 

Z,  A.  and  B.  were  joint  owners  of  a  ship ;  A. 
worlsing  the  ship,  defraying  all  the  expenses, 
and  talking  the  uncontrolled  management  of 
her,  and  paying  himself  by  taking  two  thirds 
of  the  gross  earnings ;  B.  taking  the  remain- 
ing one  third  as  his  portion : — Held,  that 
the  result  of  these  facts  was,  that  A.  was  a 
hirer  of  the  share  of  B.,  and  not  the  ser- 
rant  or  agent  of  B.,  so  as  to  render  B.  liable 
in  an  action  of  tort  for  damages  caused  by 
the  negligence  of  A.  Bernard  r.  Aaron  and 
Sharpley,  889] 

SHOP. 

See  Market,  1. 

SPECIFICATION. 
See  Lrttbrs  Patkht. 

STAMP. 
See  Bills  of  Exchakor,  1,  2. 

STATTTTB. 

Oon9truet%9e  Bepeal  of  a  former  ineoneietent 

Statute. 

By  the  Croydon  Improrement  Act,  10  Q.  4,  c. 
Ixxiii.,  a  penalty  of  200^  is  imposed  upon  any 
gas  or  other  company  for  suffering  any  im- 
pure matter  to  flow  into  any  stream,  Ac,  to 
be  euedfor  by  any  common  informer.  By  the 
21st  section  of  (he  0  as  works  Clauses  Act, 
1847  (10  A  11  Vict.  0.  15),  a  like  penalty  is 
imposed  for  the  same  offence, — such  penalty 
(by  S.  22)  "to  be  recovered  by  the  per  eon  into 
whoee  water  eueh  enbetance  ekali  be  conveyed, 
or  tohoee  water  ehall  be  folded  by  any  ench 
act  ."— 

Held,  that,  the  latter  prorision  was  pro 
tan  to  a  repeal  of  the  former.  Parry  r.  The 
Croydon  Commercial  Oae  and  Coke  Company, 

679 
Conetruetion  of,—^ee  Oae  Companie», 

SURETY. 

Diechttrge  of  by  Time  given  to  the  Principal, 

A.,  at  the  request  of  B.,  and  on  his  promise 


that  he  would  share  any  loss  or  Ilabfliky  be 
might  thereby  incur,  accepted  a  bill  at  iuraa 
months  for  the  accommodation  of  C.  At  the 
maturity  of  the  bill,  C.  being  unable  to  meet 
it,  it  was  agreed  between  the  holders  and  A. 
and  0.  (without  the  knowledge  of  B.)  that 
another  bill  should  be  drawn  for  Uie  amont, 
in  substitution  of  the  former  acceptance.  A. 
baring  been  obliged  to  pay  the  second  bill, 
sued  B.  on  his  indemnity  :  —Held,  that  B's 
liability  on  his  undertaking  was  not  dis- 
charged by  the  renewal  of  the  bill, — the  par- 
ties not  standing  in  the  position  of  creditor 
and  principal  and  surety.     Way  r.  Bean^ 

774 

[TITHES. 

Ifodue, 

By  a  prirate  Act  of  Parliament,  passed  in  1762, 
for  carrying  into  effect  an  agreement  betweta 
the  landowner  and  rector  for  the  eommut*- 
tion  of  tithes  on  oertMn  lands  in  the  parish 
of  W.,  in  was  declared  that  certain  rents 
therein  specified  should  be  rested  in  the  rec- 
tor, in  lieu  of  and  as  full  compensation  for 
all  tithes  of  com,  grain,  hay,  wool,  lamb, 
and  all  other  tithes  whatsoerer,  except  as 
after  mentioned,  arising  from  all  or  any  of 
the  lands  in  the  said  parish,  sare  and  ex- 
cept marriage,  churching,  uid  burial  fees, 
"prorided  that  nothing  in  the  Aet  should 
prejudice  the  right  of  the  said  reetor,  or  his 
successors,  to  any  marriage,  ehnrebiag,  er 
burial  fees,  nor  the  right  of  tithes  and  custo- 
mary stocking"  in  certain  specified  lands, 
<*the  modus  in  the  Grores  and  Ancient 
Closes  adjoining  to  the  town,  and  all  other 
petty  and  personal  tithes  not  herein  men- 
tioned and  relinquished,  all  which  the  said 
rector  reserres,  and  they  are  hereby  reserved 
to  him  and  hie  successors  in  foil  right  and 
in  as  ample  manner  as  they  hare  always  been 
enjoyed."  The  Assistant  Tithe  Commissioner 
baring  decided  that  the  said  lands,  called 
**  the  Ancient  Closes,"  were  not  exempt  from 
tithes, — Held,  on  motion  for  a  prohibition, 
that  the  tithes  of  *'  the  Ancient  Closes"  were 
not  eommnted  or  extinguished  by  the  pri- 
rate Act  of  1762,  and  therefore  the  juris- 
diction of  the  Commissioners  was  not  taken 
away  by  section  90  of  the  Tithe  Commuta- 
tion Act,  6  A  7  W.  4,  c.  71. 

Semble — that,  eren  if  the  tithes  of  wool 
and  lamb  were  not  included  in  the  modus 
reserred  to  the  reetor,  and  were,  therefore, 
extinguished  by  the  Aet  of  1762,  such  partial 
extinguishment  of  tithes  arising  out  of  the 
lands  would  not  satisfy  section  96,  so  as  to 
deprire  the  Commissioners  of  jurisdiction. 
Me  Wintringham  Tithee,  879] 

TRADING. 
See  Bankrupt,  1« 


TROVER. 


WOLVERHAMPTON,  Ac.  915 


TEOVBR. 
Sm  ComriMiov. 

VESTRY, 

WATCH  RATE. 

in  hfwifkB,  mmdtr  t  S  Z  Kiel,  c  S8,  wnI  S  ^  4 

FteCc.  38. 

By  the  93d  seotion  of  the  Mnnieipal  Corporm- 
tioD  Act,  5  A  6  W.  4,  e.  7<l,  the  eoaneil  of 
the  horoagh  were  svthoriied  to  inpose  a 
wateh-r«te  on  all  property  in  the  borongh; 
•itaate  within  300  yarda  of  any  itreet  or  eon- 
tianoni  Itne  of  henaeo.  By  the  3  4  S  Viet 
e.  38, 1. 1,  the  eovneil  are  antheriied,  if  they 
think  fit,  to  eanee  the  mkoU  of  the  horoagh 
to  be  watehed,  and  to  order  that  the  whole 
borongh  ehali  be  aeteeted  to  a  wateh-rate. 
8neh  an  order  having  been  made  by  the 
eonneii  of  the  boro«gh  of  M. : — Held,  that 
all  property  within  the  said  borongh,  thongh 
•itnate  More  than  3ft  yards  from  any  street 
or  eontinvons  line  of  hour es,  was  liable  to  be 
rated;  and  that  there  was  nothing  in  the 
•nbseqnent  Act  of  8  A  4  Vict.  e.  38,  to  limit 
that  liability.  Th9  Grtat  WMt^m  IttiUway 
Co,,  ^»p.,  MakUnktmd  {  Town  C&mncU),  reap., 

858 

WHITSTABLB  FISHBRT. 
5m  Caowv  Quawx, 

WILFUL  AKKOTANOB. 


WILL. 

Pfw/o/. 

L  In  order  that  an  nnattested  paper  may  ba 
adopted  as  part  of  a  dnly  attested  will,  it 
mast  be  referred  to  by  the  will  in  snch  a 
manner  as  shall,  with  the  assistance  of  parol 
OTidenoe  when  neeessary  and  properly  ad- 
missible, leare  no  doubt  of  ita  identity. 
Diek^nwn  ▼.  Stiddpky  841 

3.  Where  a  oodloil  refers  to  fwo  mMiorandams, 
and  only  one  is  foand,  effect  mast  be  giTcn 
to  that  which  it  foand, — for,  either  the  or- 
dinary piesnmption  mast  prerail,  that  the 
missiag  paper  was  destroyed  by  the  testatrix 
animo  rcToeandi,  er  the  principle  mnst  be 
applied  that  the  apparent  testamentary  in- 
tentions of  a  testator  are  not  to  be  disappoint- 
ed, merely  beeanse  he  made  other  disposi- 
tient  of  his  property  whieh  are  anknown  by 
reason  of  the  testamentary  paper  whieh  eon- 
tained  them  not  being  fortheoming.         I«L 

BvptMicaiion, 

8-  OperatioB  of  a  dnly  attested  oodlcH,  thongh 
It  relate  only  to  personal  estate,  as  a  repnb- 
llcaUeo  of  the  will,  so  as  to  pass  lands  pnr- 
ehased  between  the  dates  of  the  will  and 
eodicIL  Id, 

4.  Bffeet  of  alteration^  aad  obliteratioaa  made 
by  the  testator.  Id, 

Ami  MS  Dbtiss. 

WINDOWS. 
Am  Avonn  Lmrt. 

WOLVERHAMPTON  IMPROVEMENT 

ACT. 

Sm  MiBgwy  4 
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TO 


THE   REGLSTRATION   CASES. 


Phuf  o/r 


ABODE. 
Konca  of  Omcnov,  1, 1 


ADDRESS  OF  OBJECTOR. 
Sm  Nonoi  OF  OMionoVy  S. 

APPEAL. 
NoUet  of  IfUmUoti  f»  Pro9teut9, 

The  Botioe  (under  i.  62  of  the  6  A  7  Viot  e.  18) 
of  the  mppelUnt's  intention  to  prosecnte  the 
appeal  mnsty  if  po§9ibU,  be  lenred  ten  eUar 
days  before  the/r«(  of  the  daji  appointed  for 
hearing  appeals, — the  proviso  in  s.  64  ena- 
bling the  Conrt  to  postpone  the  hearing  only 
applying  where  by  reason  of  the  lateness  of 
the  period  at  which  the  deoit ion  of  the  re- 
rising  barrister  took  place  there  has  not  been 
reasonable  time  between  that  and  the  day  of 
hearing  for  giving  the  notice.  Luekett,  app.. 
Gilder,  resp.,  1,  6;  Luekettf  app.,  VolUr, 
resp.,  1,  5 ;  Luekett,  app.,  Oolhp,  resp.,  1,  6 

APPOINTMENT  FOE  LIFE. 
See  QuALiFtCATiOH,  1|  2,  Z,  4,  6. 

BELL-RINGER. 

* 

See  QuALiFiOATiov,  4. 

CANTERBURY  CATHEDRAL. 
BeU-Rinffere, — See  QvALtFlCATlOH,  4. 
Lay-Clerke,-^See  Qualificatioh,  4,  6. 
Six  Pt  eaehere  o/f-^See  QuALiFiOATioir,  8. 


CHARGE  UPON  LAND. 

See  QVALIFtOATIOF,  1,  8. 

CHARITABLE  FOUNDATION. 
See  QuALiFiCATioVy  8. 

COSTS. 
0/Appe^ 

The  respondent  will  not  be  allowed  ooats  on  ft 
registration  appeal,  where  the  eaae  is  a  rea- 
sonably fit  one  for  argnment.  Collier,  app.. 
King,  resp.,  478 

DISSENTING  MINISTER. 
iS'es  QuALiFiCAnov,  S. 

EQUITABLE  INTEREST. 
See  QuALiFiCATiOK,  8y  hf  6. 

FREEHOLD  OFFICE. 

See  QUAUFIGATtOV,  1-7. 

HOSPITAL. 
See  QuALiFiOATiov,  8. 

HOUSE. 
See  QVALIFIOATIOH,  7-10. 

LAT  CLERK. 
See  QuALiFicATiov,  4-4. 

NOTICE. 
J  0/  ItUentum  to  Proeecmte  Appeal, — See  ArrBAfc. 
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NOTICE  OP  OBJECTION. 


QUALIFICATION.        917 


NOTICE  OF  OBJBCTIOir. 
Ikteriptian  of  CiU  Ohjtetor, 

1.  PlQpe  of  abode.'] — An  oljeetor  ii  bound  in 
hia  notice  to  deicribe  himself  m  of  hii  trne 
plaoe  of  nbode  j  and,  if  be  baa  nt  the  time' 
of  the  signing  the  notice  bon4  flde  two  plnoes 
of  abode,  be  m^  state  either.  CuriU,  app., 
Blight,  nap.,  96 

3.  For  two  years  prior  to  Febmaiy,  1851,  A. 
resided  in  the  boase  of  bis  mother  at  26  C. 
Street,  it  baring  been  rerbally  agreed  be- 
tween them  that  be  should  occupy  the  house 
as  tenant  at  will,  p^ing  no  rent,  and  that 
f  be  should  lire  with  him.  Much  of  the  Ibr- 
niture  in  the  house  belonged  to  A.  In  Feb- 
ruary,  1861,  A.  removed  with  his  wife  to  94 
F.  Street,  where  he  continued  down  to  the 
time  of  tbo  rcTision  to  carry  on  the  business 
of  a  licensed  Tictualler ;  and  it  was  necessary 
for  the  conduct  of  the  business  that  he  and 
his  wife  should  Iitc  and  sleep  at  94  F.  Street, 
and  they  did  in  tact  live  and  sleep  there  from 
February,  1861,  downwards  without  any  in- 
terruption, save  that  they  slept  at  C.  Streel 
one  night,  and  that  C.  himself  8lept> there  ten 
nights ;  but  they  were  both  liring  and  sleep- 
ing at  94  F.  Street  on  the  23d  of  August 
when  A.  signed  a  notice  of  oljection.  A. 
had  done  nothing  to  prevent  him  from  re- 
turning to  llTcin  C.  Street,  and  he  Intended 
to  return  to  lire  there  wheneTcr  it  should 
suit  his  oonrenienco : — Held,  thai  the  reris- 
ing  barrister  was  warranted  in  finding  that 
in  point  of  /aei  C.  Street  was  not  the  true 
place  of  abode  of  A.,  and  that  the  notice  of 
objection  was  consequently  insuiBoient.    Id. 

8.  A  notice  of  objection  is  not  vitiated  by  the 
address  of  the  objector  being  added  by  a 
third  person  by  bis  direction.  Id. 

4.  Notices  of  objection  to  a  voter  for  the  city 
of  Westminster  were  sent  to  the  overseers,  6y 
poti,  enclosed  in  one  envelope,  addressed  "  to 
the  overseers  of  the  parish  of  St  Anne,  in 
the  city  of  Westminster,"  pursuant  to  the 
lOlst  section  of  the  6  A  7  Vict.  e.  18,  and 
were  duly  received  and  published  by  them : 
—Held,  that  this  was  a  suiBcient  service ; 
and  that  the  objector  was  not  bound  to  show 
that  he  had  complied  with  all  the  require- 
ments as  to  posting  in  s.  100.  Smith,  vpp., 
Hitggttt,  resp.,  66 

5.  QwBrt,  whether  the  provisions  of  s.  100  as 
to  service  of  notices  by  post,  apply  to  notices 
to  overseers?  Id.^  and  see  Smith,  app., 
Jam€$,  resp.,  63 

6.  Notices  of  objection  to  a  voter  for  the  coun- 
ty of  Middlesex  were  sent  to  the  overseers, 
6y  po€t,  enclosed  in  one  envelope,  addressed 
**  to  the  overseers  of  the  parish  of  Acton,  in 
the  eounty  of  Middlesex,"  pursuant  to  the 
lOlflt  section  of  the  6  A  7  Vict  c.  18,  and 
were  duly  received  and  published  by  them  : 
—Held,  that  this  was  a  sufflcient  service ; 
and  that  the  objector  was  not  bound  to  show 


that  he  had  complied  with  all  the  require- 
ments as  to  posting  in  s.  100.  Smith,  app., 
Jamet,  resp.,  63 

7.  Stamped  dnplioat:] — In  order  to  prove  the 
transmission  by  the  post  of  a  notice  of  objeo- 
tion  **  signed  by  the  objector,"  under  the  6 
A  7  Vict.  e.  18,  s.  100,  it  is  suiBcient  to  pro- 
duce before  the  revising  barrister  the  stamp- 
ed duplicate  returned  by  the  postmasUr  Jto 
the  person  producing  it»  so  signed,  iiemt, 
app»|  Boberte,  resp.,  28 

OBJECTION. 
See  NoTicx  or  Objkotiov. 

OFFICE  (FREEHOLD). 

See  QUALiriCATIOX,  1-7. 

OFFICES. 
Sae  Qui.LXFici.nox,  9, 10. 


V 


OVERSEERS. 

y  \Arwiee  of  Jiotieee  upom, 

'Quar^,  whether  the  provisions  of  s.  100  of  the 
6  A  7  Vict.  0.  18,  as  to  service  of  notices  by 
post,  apply  to  notices  to  overseers  ?  Smith, 
app.,  Buggett,  resp.,  65 ;  Smith,  app ,  Jamee, 
resp.,  63 

PARISH  CLERK. 
See  QV1.L1FICATX0X,  L 

PART  OF  A  HOUSE. 
See  QU1.LXFIOATIOX,  7-10. 

PLACE  OF  ABODE. 
See  NoTicx  of  Objxctiov,  1,  3,  8. 

POST. 

TVaaMMMion  6y, — See  Nonoi  of  Objictiox, 

4-7. 

PREACHERS. 
See  QuAUFXCinov,  8. 

PUBLICATION. 
See  NoTxcx  of  Objxotxoh,  4,  6. 

QUALIFICATION. 

CoMAfy  Qualijleatiem, 

1.  Paruh  CUrk.]^A.  waff  in  1836  appointed 
parish  clerk  of  St.  J.,  Dover ;  and  by  11- 
cense  under  the  seal  of  the  Archbishop  of 
Canterbury,  dated  in  1833,  he  was  confirmed 
in  his  ofllee,  **  together  with  all  and  singular 
the  fees,  salaries,  and  profits  either  by  law 
or  ancient  eustom  belonging  to  the  same." 
Part  of  the  emoluments  attached  to  the  oiBce 
consisted  of  the  clerk's  share  of  an  ancient 
due  payable  to  the  clerk  and  sexton  upon  the 
opening  of  every  grave  in  the  churchyard  of 
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QUALIFICATION. 


tiM  pariih ;  and  thif  ezowded  49«.  a-ytar. 
Tba  parish  elark  bad  not  hUnaalf  to  perform 
any  of  (he  work  of  or  ineideai  to  the  open- 
ing  of  the  graTea,  this  being  done  by  the 
■exton.  The  reyiiing  burieter  held  that 
th«  ancient  fee  waa  in  the  nature  of  a  re- 
muneration for  aerrioet  rendered  in  oondnet- 
ing  the  funeral  ritea,  and  not  a  payment  or 
emolument  iaaning  out  of  or  charged  upon 
any  land,  and  therefore  that  the  parish  clerk 
was  not  entitled  to  be  registered: — Held, 
that  his  decision  was  right.  BuahM,  app., 
£a»Ut,  resp.,  106 

S.  DUtnting  ifiHufor.] — The  minister  of  a 
congregation  of  ''  Particular  Baptists"  occu- 
pied copyhold  premises  (of  sufficient  yalue), 
which  were  ▼ested  in  trustees^  upon  trust, 
among  other  things,  "  to  permit  and  sulTer 
the  said  dwelling-house  and  premises  to  be 
held,  used,  and  occupied  by  the  minister  of 
the  said  congregation  for  the  time  being  as 
and  for  his  place  of  abode  and  residence." 
The  deed  contained  no  direction  as  to  the 
mode  of  appointment  of  the  minister,  or  any 
power  for  his  remoTal.  It  appeared  that 
the  minister  had,  in  the  year  1847,  upon  the 
written  inyitation  of  the  deacons,  nnderta-  > 
ken  the  ministry  for  a  probationary  period 
of  three  months ;  at  the  expiration  of  which 
period  he,  in  aceordaDce  with  a  second  (rer- 
bal)  invitation  in  general  terms,  remained  as 
minister  of  the  congregation,  and  had  ever 
since  so  continued,  and  occupied  the  premi- 
ses as  such.  The  evidence  relied  on  to  prove 
an  appointmen t /or /t/e,  consisted  of  his  own 
statement  that  kw  ao  ■  eontid^td  it,  and  the 
statement  of  one  of  the  deacons  (who  had 
been  a  member  of  the  congregation  for  thirty- 
fire  years),  that  the  appointment  was  made 
in  the  usual  way,  and  was,  in  his  opinion, 
for  life.  The  revising  barrister  having  de- 
cided, that,  assuming  all  the  facts  stated  to 
be  true,  they  did  not  amount  to  an  appoint- 
ment for  life : — Held,  that  the  question  was 
strictly  speaking  one  of  fact,  and  that,  al- 
though the  revising  barrister  might  have  in- 
ferred that  the  appointment  was  for  life,  it 
was  not  a  aeoessary  inference,  and  therefore 
his  decision  must  be  affirmed.  Cdlitr,  app., 
Kitig,  resp.,  14 

8.  PrvacAers.]— One  of  the  "  six  preachers"  of 
the  cathedral  ehureb  of  Canterbury  claimed 
to  be  registered  in  respect  of  a  **  freehold  of- 
fice.^'  The  appointment  was  by  the  Arch- 
bishop of  Canterbury,  and  the  office  held 
during  good  behaviour,  provided  the  party 
remained  in  the  diocese  and  preached  at  least 
twice  a  year  in  the  eathedml.  He  received 
an  annual  stipend  of  32^  from  the  dean  and 
chapter  of  Canterbury,  which  was  paid  out 
of  the  chapter  revenues,  which  were  derived 
from  lands  in  various  places  vested  in  the 
dean  and  chapter : — Held, — reversing  the 
decision  of  the  revising  barriBter,-~that  the 
claimant  had  so  such  freehold  office  or  equi- 


table interest  arising  out  of  land  as  ta  eati- 
tie  him  to  be  registered.  Bail,  app.,  Zewria, 
resp.,  114 

4.  Lag  Clerkt  aud  Sc/^rtl•^er.}— The  like  as 
to  the  lay  clerks  and  the  bell-ringer.        Id. 

ft.  Skrewtbury  BotjntaL]  —  A  hospital  was 
founded  at  Sheffield,  under  the  will  of  Gil- 
bert Earl  of  Shrewsbury,  for  twenty  **  poor 
persons  who  should  give  themselves  to  tlia 
service  of  God  and  to  pray  for  the  prosperi^ 
of  the  noble  family  of  the  founder  and  kis  poa- 
terity."  The  persons  eligible  as  BMmben 
or  inmates  were  to  be  **  poor  indigent  peo- 
ple, well  esteemed  of  for  godly  life  and  eosi- 
versation,  of  good  conditions,  peaceable  and 
quiet  amongst  their  neighbours,  and  such 
as  by  persons  of  honest  repute  should  be 
judged  fit  objecU  of  the  charity."  Eaeh 
poor  person  on  his  or  her  election  was  placed 
in  rooms,  with  certain  allowances.  They 
were  prohibited  from  letting  or  assigning, 
or  permitting  any  person  to  occupy  the  rooms 
Jointly  with  them ;  and  they  were  to  be  ra- 
movable  by  the  governing  body  if  found 
guilty  of  certain  irregularities: — Held, — 
upon  the  authority  of  Heartley,  app.,  BaakUy 
resp.,  5  C.  B.  N.  S.  40  (B.  C.  L.  R.  vol.  04), 
—that  the  inmates  had  no  such  estate  or  in- 
terest in  the  rooms  occupied  by  them  as  ta 
entitle  them  to  be  registered  as  voters  for  the 
county,    freeman,  app.,  Oaiua/ord,  resp.,  €8 

Boromgk  QuaUJieatiim,  whUt  2  IT.  4,  c  4ft,  e. 

S7. 

6.  Lag  CierkJ] — The  claimant,  as  one  of  tba 

lay  clerks  of  Windsor,  occupied  a  house  of 

more  than  lOf.  a  year  value.    It  appeared 

that  he  was  appointed  a  lay  derk  by  the 

dean  and  canons  of  Windsor,  in  whom  was 

the  freehold ;  that  a  certain  number  of  houaea 

are  occupied  by  the  lay  clerks,  but  that,  as 

there  were  more  lay  clerks  than  houses,  the 

Juniors  on  their  appointment  received  SOI. 

additional  salary  until  one  became  racant  $ 

that  then  the  salary  was  reduced  by  the  201., 

and  the  clerk  had  the  vacant  house;  that  his 

residence  therein  was  not  necessary  for  the 

performance  of  his  duties ;  but  that  he  could 

not  let  the  house  without  the  consent  of  the 

dean  and  canons.    There  was  no  evidence  of 

any  statutes  regulating  the  appointment  of 

the  lay  clerks,  though  it  was  supposed  that 

some  existed ;  but  the  claimant  stated  that 

he  believed  he  held  his  office  for  life,  or  so 

long  as  he  did  his  duties :— Held,  that  the 

claimant  was  not  entitled  to  be  registered  as 

a  voter  for  the  borough,  either  as  owner  or 

as  tenant,  under  the  2  W.  4,  c.  4ft,  a.  27. 

Bridgemattr,  app.,  /Hiraef,  resp.,  T 

7.  Part  of  a  Hou»t  ] — The  occupatiou  of  **  part 

of  a  house,"  without  any  actual  severance 

iVom  tile  residue,  does  not  confbr  a  right  to 

rote  for  a  city  or  borough,  under  the  2  W. 

4,  c.  46,  s.  27,— non  obstante  the  dictum  in 

Toms,  app.,  Luckett,  rasp.,  ft  C.  B.  28,  1 


QUALIFICATION. 


WINDSOR. 
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Lutw.  Bflf.  Cm.  10.     Cook,  mpp.,  Humbtr, 
reip.y  83 

8.  C.  occupied  part  of  a  bonio,  eonsiating  of 
two  rooms  on  the  gronnd-floor  and  other 
roomi  above  on  one  side  of  the  hoaae,  the 
landlord  (who  resided  on  the  premises)  also 
ocevpying  two  rooms  on  the  ground-floor 
and  the  rooms  above  on  the  other  side  of  the 
house, — th^  rooms  on  the  ground-floor 
rented  by  C.  haying  doors  into  the  house- 
passage  or  bally  which  was  shut  oif  from  the 
street  by  an  outer  door  kept  dosed  night 
and  day ;  and  the  rooms  on  the  upper  floor 
rented  by  him  being  approached  by  a  stair- 
oase  used  exclasiTcly  by  him,  and  there  being 
no  communication  between  such  rooms  and 
the  rooms  on  the  other  side  of  the  passage. 
C.  had  a  locli  and  key  to  each  of  his  rooms, 
and  both  he  and  his  landlord  had  keys  of 
the  street  door ;  and  they  were  rated  jointly : 
— Held,  that  C.  was  not  qualifled  to  Tote  as 
tenant  of  a  « house"  within  the  2  W.  4,  e. 
45,  s.  27,  the  **  subject  of  occupation"  not 
being  a  house,  but  only  a  part  of  a  house, 
without  any  actual  soTerance  from  the  resi- 
due, fd, 

9.  C|^^«.]-'The  occupation  of  "  oflioes,"  with- 
out any  actual  sererance  from  the  residue 
of  the  premises,  does  not  confer  a  right  to 
▼ote  for  a  city  or  borough,  under  the  2  W. 
4,  0.  45,  s.  27.     WiUoti,  app.,  Bobtrtw,  resp., 
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10.  R.  oceupied  **  ofllces"  in  the  city  of  Lon- 
don, comprising  the  whole  of  the  flrst  floor 
of  the  house  (his  residence  being  within  the 
required  distance),  and  was  rated  and  as- 
sessed, and  had  paid  all  rates  and  taxes  in 
respect  of  the  premises.  The  landlord  oc- 
cupied the  shop  on  the  ground-floor  of  the 
bouse,  and  with  his  family  resided  on  the 
upper  floor  thereofl    There  were  two  outer 


doors  to  the  house, — one  opening  from  the 
street  into  the  shop,  the  other  into  a  passage 
communicating  with  the  staircase  leading 
up  to  the  first  and  upper  floors.  The  door 
opening  from  the  street  into  the  passage  bad 
only  one  lock,  of  which  R.  and  the  landlord 
each  had  a  key: — Held,  that  R.  was  not 
qualifled  to  vote  as  tenant  of  a  "house" 
within  the  2  W.  4,  o.  45,  s.  27,  the  '<  subject 
of  occupation"  being  a  **  part  of  a  house," 
which  part  had  not  become  by  actual  sever- 
ance an  entire  house  in  any  sense  of  the 
word.  Id, 

6BVBRANCB. 
iSfs  QvjLLincA.now,  7-10. 

SEXTON. 
Se*  QuALiFicATioir,  1. 

8HRBW8BURT  HOSPITAL. 

S49  QUALIFICATIOH,  5. 

SIGNATURE. 

To  Notice  of  Objeeiion, — SeelHonom  OF  Objso- 

TIOV,  3. 

«SIX  PREACHERS." 
0/  Cathedral  Church, — Sec  QuALlFlCATiov,  S. 

STAMPED  DUPLICATE. 
See  KoTici  of  Objsctioh,  7. 

SUBJECT  OP  OCCUPATION. 
See  Qualification,  8. 

WINDSOR. 
Lay  Clerke  of,— Set  QuALlFlOAHOi,  6. 


END  OF  VOL.  XL 


